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BisoHOFFSOHEiM ». Baltzer and another.* 

(Circuit Court, S. B. New York. January 16, 1882.) 

1. Eqtjitt Practice — Tbstimony for Final HaAKiwa. 

Under the equity rules of the suprême court, after notice from the plaintlS 
that he désires the évidence to be adduced in the cause to be taken orally, ail 
the évidence is to be so taken, subject to the power of the court, for spécial rea- 
sons, to annul the usual effect of such notice and order it to be taken on writ- 
ten interrogatories. 

2. Samb— Tbstmont Taken m Fokbign Countribs. 

By analogy, after such notice has been given, where testimony in a foreign 
country can be taken orally, it ought not, except for spécial reasons, to be taken 
otherwise. What would in any given case be sufflcient spécial reasons, must 
be left to be decided in each case. 
8. Same— Dépositions under Section 866, Rbv. St. 

Dépositions may be taken under dedûnus potestaiem, under section 866, " ac- 
cording to common usage," now as at any time hitherto. The words " common 
usage," in regard to suits in equity, refer to the practice in courts of equity. 
4. Samb — Dépositions de Bene Essk. 

The provision for taking dépositions de bene esse is still in force in equity 
cases. The mode of taking such dépositions is the same as that provided for 
by the amendment to equity rule 67. 

In Equity, 

*Reported by S. Nelson White, Esq., of the New York bar. 
V.10,no.l— 1 
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J. H. Choate, for plaintiff. 

C. M. Da Costa, for défendants. 

Blatchfoet), g. J. This is a suit in equity. Issue was ioinecl by 
the filing of a replication to the answer, December 1, 1879. On the 
fifth of February, 1881, the plaintiff's solicitors, not having before 
taken any testimony, served a notice in writing on the défendants . 
solicitors that the plaintiff ^ "dôBirés the évidence to be adduced in 
this cause to be taken orally,"and that witnesses would be esamined 
in the city of NewYorkojiFebrua,ry llth. Two witnesses forthe plain- 
tiff were examined orally under tîiis notice, thelast one in June, 1881. 
The time to take testimony bas been extended, and bas not expired. 
In May, 1881, the défendants' solicitors having been previously 
informed by the plaintiff's solicitors that the latter intended to hâve 
a commission issued to take in London, England,i.tbe déposition of 
the plaititiff, who résides in Londdri, gave notice in writing to the 
plaintiff's solicitors that the défendants' solicitors desired to cross- 
examine the plaintiff orally, and requested them to hâve the commis- 
sion executed during the ensuing July or September, when one of the 
défendants' solicitors would be in London and attend to the matter. 
To this notice no reply was ever received. One of the witnesses so 
examined in New York was tbe confidential manager of the plaintiff's 
business residing in London, and it appears that the plaintiff bas 
there légal advisers who havô been consulted coaceming the matters 
ift isBxie herein. 

The plaintiff now applies for an order for a commission to examine 
himself on written interrogatories to be annexed to the commission, 
on an afïidavit showing that he expects to prove by bimself the ma- 
terial averments in the bill, or many of them. The défendants ask 
that if a commission to examine the plaintiff on written interrogato- 
ries be issued, the défendants bave leave to cross-examine the plain- 
tiff orally thereunder. 

By rule 67 in equity, as in force prior to the December term, 1861, 
testimony in suits in equity might be taken by commission on writ- 
ten interrogatories and cross-interrogatories, but by agreement it 
might be taken by oral interrogatories, under a commission. ïhis 
applied even to testimony to be taken where a subpœna from the 
court could reach the witness. By rule 68 testimony might also be 
taken in the cause, after it was at issue, by déposition, according to 
the acts of congress. 

Under rule 69 publication of the testimony taken under such com- 
missions might be ordered immediately upon the return of the com- 
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missions, The :idea •was that it was not known to the paiiles what 
the witnesses had testified to, the cOmmissioB; being executed without 
the présence of either party or sûlicitorv JForiûerly the gênerai mode 
in England of examining witnesses in equity was by interrjjgatoriias 
in writing exhibited by the party. Daniell, Ch, Pr.c. 23, § 9. : Ait 
the December term, 1861, (1 Black, 6,) a new praetice waa introduced 
by a nile made by the suprême court. The clause in raie 67 relating 
to taking testimony by agreement on oral interrogatories was repealed, 
and the rule was amended by adding to it provisions making oral 
examination thé rule if either party désires it, and examination by 
written interrogatories the exception. 

Under rule 67, as amended, if neither party gîves notice to the other 
that he desires the évidence to be taken orally, then the testimony 
may be taken by commission, as formerly, even where the witnesses 
are within the reach of the subpœna of the court. But if either party 
gives notice to the other that he desires the évidence to be taken 
orally, then "ail the witnesses to be examined shall be examined before 
one of the examiners of the court, or before an examiner to be spe- 
cially appointed by the court;" the examination to take place on notice 
in the présence of parties and by counsel, and the witnesses to bô 
cross-examined and re-examined as nearly as may be in the mode 
used in common-law courts. At the close of the added provisions 
is this : 

" Testimony may be taken by commission in the usual way, by written inter- 
rogatories and cross-interrogatories, on motion to the court in term time or 
to a judge in vacation, for spécial reasons satisfactory to tiie court or judge." 

This refers to the former way — to the way, for which the n<iw way 
was substituted, in case either party should give notice of bis désire 
for an oral taking; and the notice so given was thus made subjeet to 
the power of the court, for spécial reasons, to annul the usual elïect 
of the notice. This last provision of taking testimony by commission 
in the usual way bas no référence to issuing a dedimus potestatem 
under section 866 of the Eevised Statutes, formerly section 30 of the 
act of September 24, 1879, (1 St. at Large, 90.) It refers to the 
usual way before practiced in equity cases. 

Dépositions may be taken under a dedimus potestatem, under sec- 
tion 866, "according to common usuage," now, as at any time hith- 
erto, in a suit in equity. The words "common usage," in regard to a 
suit in equity, refer to the praetice in courts of equity. Under this 
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practice it was usual to examine witnesses abroad by written inter- 
rogatories and cross-interrogatories. 

The provision of rule 68, for taking testimony in an equity case, 
after it is at issue, by déposition, according to the acts of congress, 
is still in force. Under sections 863 and 1750 of the Eevised Stat- 
utes, dépositions de bene esse in civil causes may be taken in a 
foreign country by any secretary of légation or consular officer. The 
mode of taking such dépositions under sections 863, 864, and 865 is 
by oral questions put at the time, if desired, and not necessarily by 
written interrogatories given to the officer before commeneing the 
taking. It is the same mode provided for by the amendment to rule 
67. As, after either party bas given notice to the other that he 
desires the évidence to be adduced in the cause to be taken orally, 
the testimony is not, except for spécial reasons, to be taken other- 
wise, so, by analogy, where testimony in a foreign country can be 
taken orally, it ought not, except for spécial reasons, to be taken 
otherwise. What would in any given case be sufficient spécial rea- 
sons must be left to be decided in each case. In the présent case the 
défendants are, I think, entitled to cross-examine the plaintiff orally. 
There is no reason why his direct examination should not be taken 
on written interrogatories if desired. 



Lewis v. Hitchcock and another. 

{District Court, S. D. New York. January 26, 1882.) 

Civil Rights Act — Dbmurkbr — Iiw — Restaurant — Videltcet. 

In an action to recover a penalty of $500 under section 2 of the civil righta 
act of March 1, 1875, (18 8t. at Large, part 3, p. 335, Sup. Rev. St. 148,) the 
plaintift' must allège and prove that he is a " citizen." 

Where the penalt}' is claimed fOr a déniai of the privilèges of an " inn," 
under the first section of that act, the complaint will be held sufficient on de- 
murrer if it allèges a déniai of those privilèges " at a certain inn, to-wit, a 
restaurant at No. 9 Chatliamstreet." The word " restaurant " hasuo flxedand 
certain légal meaning, and a place known by that name may or may not be an 
inn ; i. e., provide lodgings as well as food for guests. 

The description of the place in question under a viddieet is not répugnant to 
the previoua description as an inn ; if it were, semble it would be disregarded. 

Demurrer to Complaint. 

Peter Mitchell and John F. Quarles, for plaintiff. 

JV. J. Dittenhoefer and Albert Englehardt, for défendants. 
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Bkown, D. J, This is an action brought by the plaintiff to recover 
a penalty of $500 under section 2 of the civil rights act of March 1, 
1875, (18 St. at Large, part 3, p. 335, Snpp. Eev. St. 148.) 

The complaint states, in substance, that the défendants are "pro- 
prietors of a certain inn, to-wit, a restaurant at No. 9 Chatham 
Street," in this city, and that on the fourth day of November, 1881, 
the plaintiff, a colored person, was refused food or refreshments there 
by orders of the défendants on account of bis race or color. The 
défendants demur to the complaint on the grounds — First, that the 
plaintiff does not allège in bis complaint that he is a "citizen ;" and, 
second, that the place kept by the défendants is, in effect, alleged to 
be a mère restaurant and not an "inn." 

Section 2 of the act above referred to provides that "any person 
who shall violate the foregoing section, (section 1,) by denying to any 
citizen, except for reasons by law applicable to citizens of every race 
and color, regardless of any previous condition of servitude, the fuU 
enjoyment of any of the accommodations, advantages, facilities, or 
privilèges in said section enumerated, shall forfeit and pay the snm 
of $500 to the person aggrieved thereby, and shall also be deemed 
guilty of a misdemeanor," etc. 

Section 1 déclares that "ail persons within the jurisdiction of the 
United States shall be entitled to the fuU and equal enjoyment of the 
accommodations, advantages, facilities, and privilèges of inns, pub- 
lic conveyances on land or water, theaters, and other places of 
public amusement, subject only to the conditions and limitations 
established by law, and applicable alike to citizens of every race and 
color, regardless of any previous condition of servitude." 

It will be noticed that section 2, which imposes the penalty sought 
to be recovered in this case, is limited to a déniai of the rights referred 
to in the first section to "any citizen." The distinction between citi- 
zens and aliens is maintained in so many public statutes that it can- 
not be supposed that the use of the word "citizen" in this section is 
without référence to its proper signification of persons either born or 
naturalized in this country. The ordinary rule is that criminal and 
pénal statutes like the présent are to be construed strictly — that is, 
they are not to be extended beyond the fair and natural meaning of 
the language used ; and there is nothing in the nature of the subject 
from which it can be presumed that congress intended to legislate in 
this instance for the beneflt of aliens, so as to make it criminal for 
our citizens to refuse to aliens the privilèges referred to. To entitle 
himself to recover the plaintiff must therefore prove that he is a "citi- 
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zen." Sueh an allégation should therefore appear upon the face of 
the complaint, and the complaint is insufficient on demurrer for want 
of it. V. S. V. Taylor, 3 Fed. Eep. 563; Merserole v. Union Paper Col- 
lar Co. 6 Blatchf. 356. 

Thia would be sufi&cient to dispose of the présent demurrer ; but as 
this defect may be cured by amendment, and as the parties bave 
argued at length the second ground of demurrer above stated, it is 
proper that the views of the court should also be stated on that point. 

The only part of section 1 under which plaintifs cause of action can 
corne is that which concerna the "accommodations, advantagès, facil- 
ities, and privilèges oîinns. " The complaint charges that the plaintiff 
was denied thèse privilèges at a "certain inn, to-wit, a restaurant at 
No. 9 Chatham street." The défendants contend that this averment 
is defective in not alleging unequivocally that the place where the 
accommodations were denied him was in fact an inn where travelers 
are lodged and fed; and because the statement of the complaint is 
only équivalent to an allégation that the place was a restaurant, 
which the plaintiff means to claim is in law an inn. 

If such were the proper construction of the language of the com- 
plaint, the objection would be well taken. The plaintiff cannot 
recover except upon proof that the place was an inn in the légal 
sensé ; that is, a place provided for the lodging and entertainment of 
travelers. A coffee-house, or a mère eating-house, is not an inn. 
To constitute an inn there must be some provision for the essential 
needs of a traveler upon his journey, viz., lodging as well as food. 
Thèse two éléments of an inn may doubtless be présent in very dis- 
proportionate degrees, as the needs of the situation may require ; but 
both must in some degrés be présent to constitute an inn. Story, 
Bail, § 4T5; Carpenter v. Taylor, 1 Hilt. 193; Wintermute v. Clark, 
5 Sandf. 242; People v. Jones, 5é Barb. 316. 

It was not necebsary for the plaintiff in his complaint to allège 
anything more than that the place was an inn, as that is an ancient 
English word with a fixed and definite légal signification, and must 
be held to be so used in the statuteof 1875. The term "restaurant" 
has no definite légal meaning. In Webster's Dictionary it is not 
even recognized as a word yet Anglieised. As currently understood 
it doubtless means only, or ohiefly, an eating-house. But not unfre- 
quently a bar forms a part of it ; sometimes lodgings in addition ; and 
it is also just as currently understood that in numerous resorts termed 
restaurants some lodgings for travelers are provided or alleged to be 
provided, so as to obtain a license for the sale of liquors, which is 
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allowed under the excise law of this state to hôtels, taverns, or inns, 
only. Sesa. Laws N. Y. 1857, c. 628, §§ 2, 8, 13; Behan v. The 
People, 17 N. Y. 516; Schwab v. The People, 4 Hup. 520. However 
this may be, it is sufficient to say that the term "restaurant" has no 
such fixed and défini te légal meani-ng as neoeséarily to exclude its 
being an inn in the légal sensé. It may be an inn, or it may not be, 
according to its real character. The name by .whioh it goes is of lit- 
tle or no account, {C arpenter v. Taylor, 1 Hilt. 195,) and the court 
cannot say judicially that the place in question, though described 
under a videlicet as a restaiirant, may not also be an inn, as pre- 
viously averred. . 

Thé description of this place under a videlicet as "a restaurant at 
No. 9 Chatham streefis not, therefo.re, necessarily répugnant to the 
previous averment that the place was an inn. The office of a videlicet 
is to give some additional partie ulars of time, place, or circumstance 
explanatory of previous statements made in gênerai terms. A videl- 
icet is not allowed to render nugatory previous averments otherWise 
good. 

In Gleason v. McVickar, 7 Cow. 43, it is said by the court, in tôla- 
tion to allégations under a videlicet, "if they be impossible or contrary 
or répugnant to the precéding matter they shall be rejected as sur- 
plusage and void." 2 Saund. 298, note 1. Under this rule, if a 
restaurant could not possibly be an inn, the description under the 
videlicet would be rejected as répugnant to the previous statement 
that the place was an inn. For the reasons above stated, however, 
there is no necessary répugnance between the two ; and I eonsider 
the whole statement, taken together, as équivalent to an averment that 
the place referred to, though called a restaurant, was, in fact, an inn, 
and the complaint in this respect is, therefore, held sufficient. 

On the first ground of objection, however, the demurrer must be 
sustained and judgment entered for the défendants, unless the plain- 
tiff within 20 days amend his complaint and pay the costs of the 
demurrer. 
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McCall V. TowN OF Hancock. 

{Oireuit Uourt, N. B. New York. January, 1882.) 

1. MimiciPAL Bonds — Récitals— Bona Fidb Purchasees— State and Fedeiîal 

COUKTS. 

A statute of a state authorized commissioners, appointed for a town, tp borrow 
money and exécute bonds for the town in aid of a railroad company, and pro- 
vided that they should exercise their authority only upon the condition that 
the assent of a majority of the taxables should be obtalned, which should be 
proved by the affldavit of one of the assessors of the town. The statute made 
it the duty of the assessors to make such affldavit when the requisite assents 
should bave been obtained. Held, that bonafde purchasers of the bonds are 
not required to show that the requisite number of taxables assented to their 
issue, as the affldavit of the assessor is conclusive in their favor ; and that the 
décision of the highest court of the state to the contrary, if rendered after the 
rigbts of such purchasers were acquired, is not binding upon a circuit court of 
the United Status. 

At Law. 

E. B. Thomas, for complainant. 

Wm. Oleason, for défendant. 

Wallace, D. J. The évidence shows, what so frequently appears 
in actions upon coupons and municipal bonds, that the plaintiff pur- 
chased the coupons, at the suggestion of those who formerly owned 
them, with a view to collecting them in this court, when it was sup- 
posed a recovery could not be obtained upon them in the state courts. 
By the terms of the purchase the former owners guaranty the collec- 
tion of the coupons. The plaintifï is protected from costs if he is 
defeated, and it may be conjectured, from the fact that he is not to 
pay for the coupons until two years and a half after the time of pur- 
chase, that it was intended by the parties he should not pay for them 
at ail. if, in the mean time, the suit which he should bring should bc 
decided adversely to him. Nevertheless, under the repeated décisions 
of this court, as the plaintiff is the owner of the coupons, he can 
maintain this action, and his intent in acquiring them is immaterial. 
McDonald v. Smalley, 1 Pet. 620 ; Barney v. Baltimore City, 6 Wall. 
288; Osborne v. Brooklyn City R. Co. 5 Blatchf. 368. He is the real 
party in interest and that suffices. Allen v. Broicn, 44 N. Y. 228. 

It has heretofore been held by this court that a bona fide holder of 
thèse coupons is entitled to recover thereon notwithstanding the irreg- 
ularities which took place in the issuing of the bonds. Foote v. Town 
of Hancock, 15 Blatchf. 343. Since that décision the court of appeals 
has decided to the contrary. Cagwin v. Town of Hancock, 12 W. D. 96. 
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And it is now insisted that this court should yield to that décision and 
foUow it, as tlie construction of a state statute by the highest court of 
the state. If that décision had been pronounced at the time the bonds 
wereissued from which thèse coupons were eut, and before the righfs 
of purchasers had arisen, the duty of this court would be plain. It 
would follow the décision, although not convinced by the reasonin^ 
upon which it was predicated. But research of counsel has failed to 
find a case in which the suprême court has adjudged municipal bonds 
issued under a state statute to be invalid in the hands of bona fide holderd 
simply because the highest court of the state has so determined after 
the rights of such holders had intervened. Sometimes that trihûnr,,! 
has placed itself upon the ground that such questions relate to com- 
mercial securities and belong to the domain of gênerai jurisprudence, 
in which the court will follow its own convictions, as in Township 0/ 
Pine Grave v. Talcott, 19 Wall. 666, and Town of Venice v. Murdock, 
92 N. J. 494. And in other cases, on the ground that prior adjudica- 
tions of the state courts upon similar statutes were in conflict with 
the later décisions. 

Whether thèse adjudications are a departure from the doctrine 
established by the earlier décisions of that court, of which Green v. 
Lessee ofNeal, 6 Pet. 291, is an illustration, is not for this court to 
inquire, because its duty is plain to conform its judgmenta to the views 
of its superior tribunal as they are now entertained by that body. It 
has, indeed, been repeatedly saidby the suprême court, in actions upon 
such bonds, that where there has been a fixed and settled construction 
by the state courts, it would be unseemly to départ from that con- 
struction; but this was said in cases where such construction has been 
settled before the bonds where issued. See Township of Elmwood v. 
Marcey, 92 U. S. 289. On the other hand, as in Fairficld v. Couiity 
nfGallatin, 100 TJ. S. 47, the court has not hesitated to reverse its 
own rulings, adverse to the validity of such bonds, in order to follow 
later décisions of the state courts sustaining their validity. 

The case of Town of Venice, 92 U. S. 494, must be accepted as 
controlling upon this court in the disposition of the présent case, both 
because it is one of the most récent expositions of the views of the 
suprême court upon the gênerai questions involved, and because it is 
a précèdent directly in point. There, the validity of the bonds issued 
under a statute of this state, very similar to the statute under which 
the bonds in suit were issued, was the question under considération. 
That statute authorized the superviser of the town and the ràilroad 
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commissioners to borrow money and exécute bonds for the town in 
aid of a railroad company, It provided, however, that they should 
hâve no power to do so until the written aasent of two-fchirds of the 
taxables of the town should hâve been obtained and filed in the clerk's 
office of the county, togethei- with the affidavit of such superviser or 
commissioner, or any two of them, to the efifeot that the persons 
assenting comprised two-thirds of the taxables. Assents were filed, 
together with the requisite affidavits, and the bonds were issued, but 
it was not shown upon the trial that two-thirds of the taxables had in 
fact assented. Notwithstanding the décision of the court of appeals 
of this state, that under this statute the omis was on the bondholder 
to show in a suit against the town that two-thirds of the taxables had 
assented, (Stavin v. Town of Genoa, 23 N. Y. 439,) and notwithstand- 
ing the décision of the same court upon a very similar statute in 
Qould V. Town of Sterling, 23 N. Y. 456, the suprême court heldthat 
the aot constituted the supervisor and commissioners a tribunal to 
détermine whether the requisite assents had been obtained, and their 
décision, as evinced by making the affidavits, and issuing the bonds, 
was oonclusive in favor of a bonafide holder. 

The bonds in the présent case were issued under a statute which 
authorized commissioners appointed for the town to borrow money 
and exécute bonds for the town in aid of tlie railroad company. The 
act provides that the authority of the commissioners, shall only be 
exercised upon the condition that the assent shall be obtained of a 
majorityof the taxables, and déclares that the fact that such majority 
has been obtained shall be "proved" by the affidavit of one of the 
assessors of the town. The act makes it the duty of the assessors to 
make such affidavit when the requisite assents shall hâve been obtained . 
If there is any material différence between this act and the one con- 
sidered in Town of Venice v. Murdock, it îb that hère the statute 
déclares the fact of the consents having been obtained "proved" by 
the affidavit, while in the other such effect could only arise by im- 
plication,— a différence which it might be supposed would materially 
fortify the position of the purchasers of the présent bonds. 

Since thèse bonds were issued the court of appeals has decided, not- 
withstanding the déclaration of the act that the faots that the requi- 
site assents bave been obtained shall be proved by the affidavit, that 
it is stiU. incumbent on the purohaser to ascertain whether the fact 
thus proved is true or not. In Town of Venice v. Murdock the suprême 
court held he was not required to look behind the récital in the bond. 
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This coui-t cannot foUow the court of appe^ls withodt obviously ignor- 
ing the plain and conclusive adjudication of the suprême court upon 
the same question in Town of Venice v. Murdock. 

It must, theréfore, be determined that the plaintiff is entitled to 
judgment, although he failed to show that the requisite number of 
taxables had assented to the issuiug of the bonds. 



Henbt and others v. Gold Park Mining Co. 
(Uircuii Court, D. (Jolorado. December 20, 1881.) 

1. GABNISHMBNT— CODB OF COLOBADO, {{ 111, 112. 

Sections 111 and^ll? of the Codeof Colorado, which provide that the défend- 
ant may release any property in the hands of the sherifl, by virtue of any writ 
of attachment, by executing an undertaking to redeliver on demand, if the 
plaintiff recover judgment in the action and the attachaient is not dissolved, 
the attached property to be applied to the payment of the judgment, etc., do 
not provîde for discharging garnishees or giving bond as therein specifled. 

On Motion for the Discharge of a Garnishee. 

Sam. P. Rose, for plaintiff. 

Wells, Smith de Maçon, for défendant. 

Hallett, D. J., {orally.) The sections of the Code to which référence 
was made do not provide for discharging garnishees on giving bond 
as therein specified; and I think that the language of the sections 
precludes the notion that the garnishees can be within its provisions. 

The first section (111) déclares that "the défendant may at any 
time release any property in the hands of the sheriff, by virtue of any 
writ of attachment, by executing an undertaking as provided for in 
the next section; and ail the proceeds of sales and money collected 
by the sheriff, and ail the property attached remaining in bis hands, 
shall be released from the attachment and delivered to the défend- 
ant, upon the justification of the sureties in the undertaking;" and 
the condition of the undertaking, as given in the next section, is that 
" the défendant will, if the plaintiff shall recover judgment in the 
action and the attachment is not dissolved, on demand redeliver such 
attached property so released to the proper officer, to be applied to 
the payment of the judgment, and that in default thereof the défend- 
ant and sureties will pay to the plaintiff the full value of the prop- 
erty 80 released." This certainly cannot be applicable to a debt due 
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from a third party, a stranger to the suit, because that cannot be said 
to be in the hands of the ofûcer in any way. If that construction 
should be given to the law, it would be necessary that the officer 
should détermine the value of the indebtedness ; the amount and 
value of it. Now, the garnishee is not required to answer before 
him; it appears to be optional with him whether he will answer be- 
fore the officer or corne into court. 

Mr. Wells. Your honor is mistaken about that provision. If the 
party garnished don't give a statemeat of what is in bis hands he is 
treated as in contempt. 

The Court. Well, I doubt whether that is the construction to be put 
upon the statute. But if that be so, the garnishee may not answer 
truly; he may deny; and if he admits the indebtedness, he may not 
admit the fuU amount. When he dénies, it is compétent for the 
plaintifï to meet his déniai, and goto trial upon fhe issue so joined. 
And if he admits an indebtedness, and the plaintiff contends that he 
owes more than he admits, he may deny that also, and go to trial upon 
that, and compel him to pay the fuU amount that he may be able to 
show is due from him. So that if the garnishee be compelled to 
answer before the officer, and does answer, it cannot be said that his 
answer shall be taken to be true for the purpose of fixing the amount 
of the bond to be given to the officer in case he be.discharged. 

Indeçd, it seems to me there is no provision which will be adé- 
quate and sufficient to secure the plaintifï for the .discharge of a gar- 
nishee, except it be one to pay the judgment, such as is often found 
in thèse statutes regulating attachments; and I think it is very clear, 
as the statute stands hère, that the garnishees are not within its 
provisions. If the garnishee pays over the money in his hands to 
the sheriff, then it may be said that that is money collected by the 
sheriff within the provisions of section 111; and unquestionably when 
the garnishee pays, the défendant may by giving bond as provided 
in thèse sections hâve that money released and surrendered to him. 
But I think the sections as they stand are applicable only to prop- 
erty which is in the hands of the officer, either money or goods; 
something which he actually holds in his possession. 

The motion will be denied. 
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Van IIoven v. Ieish. 

(Uircuit Court, D. Minnesota. January, 1882.) 

1. CoNT-MOT Kadb os SmiDAT — Affirmancb on a Webk Dat. 

Ailjrmance on a week day of a contract of bargain and sale entered into on 
Sunday, and void for that reason, makes it valid. 

The plaintiff and défendant, on May 8, 1880, entered into a con- 
tract for the sale and delivery of cattie, and $100 was paid the défend- 
ant on the contract. Subsequently this contract was rescinded, and 
another one entered into, varying some-what in its ternis, and the 
$100 retained by défendant as part performance. The défendant 
claims this latter contract was made on Sunday and is void. The 
plaintiff brings this action to recover damages for a f ailure to per- 
form a contract alleged to hâve been made on July 6th, a week day, 
which is substantially the contract claimed by défendant to hâve 
been made on Sunday. The défendant dénies that any other con- 
tract was made except the one on Sunday. The case was tried by a 
jury, and verdict rendered for the plaintiff. A motion for a new trial 
^3 made by the défendant. 

W. P. Warner, for plaintiff. 

Lamprey é James, for défendant. 

NbiiSon, D. J. Two vital questions were submitted for the déter- 
mination of the jury : 

(1) Was the contract, for breach of which damages are claimed, entered 
■'nto on Sunday ? 

(2) If the contract was entered into on Sunday, and void by the laws of 
Minnesota, was it afterwards reafflrmed on a week day? 

The court stated to the jury "that by the laws of Minnesota con- 
tracts of a seeular character, and which are not works of necessity 
and charity, if finally consummated on Sunday, are void, and no 
action can be maintained, either on the contract or for the recovery 
of whatever may hâve been done under the contract;" also, "that 
contracts entered into on Sunday could be reaffirmed afterwards." 
The case was fairly put to the jury, and the two controUing issues 
left for them to pass upon. 

The counsel for the défendant presented several instructions and 
requested the court to embrace them in its charge to the jury. They 
were ail, with two exceptions, given in the language of counsel. 
The language of the other two was cbanged so as to permit the jury 
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to consîder and détermine whether the évidence showed a reafQrm- 
ance on a week-day of • the contract, in case they should iind tiio 
agreement was first entered into on Sunday. The court also in- 
structed the jury that the delivery of the cattle was évidence to be con- 
sidered by them tending to show realïirniance, as claimed by the 
plaintiff. Counsel in bis brief states that défendant testified that 
the cattle were delivered under no contract. He is mistaken. The 
défendant testified that he delivered the cattle under a contract made 
Sunday, July 4th. 

The Vermont suprême court and the later authorities sustain the 
view taken in respect of the reaffirmance of Sunday contracts, in order, 
as said by Judge Redfield, to ôecure parties from fraud and over- 
reaching practiced on Sunday by those who know their contracts are 
void and cannot be enforced. Adams v. Gdy, 19' Vt. 358 ; Harrison v. 
Coîton, 31' lowa, 16. In this case the évidence showed that the 
qtiàlity Of cattle delivered by the défendant was inferior, and not up 
to the average of the herd he had contracted to deliver. 

If the jury had détermined the contract was completed and final 
ou Sunday, and there had beén no subséquent légal reaffirmance, the 
ïawwould leave the plaintiff to suffer frb'm his cwn -wrong, and would 
not aid him; but if the jury came to the conclusion from thé évidence 
that the contract had been reaffirmed on a subséquent week day, it 
became yalid from the date of the reaffirmance, and plaintiff was 
entitled to fecover damages for a bteach. His'success in such case 
does not dépend on his own violation of law. 

The jury sustained the latter view of the case. Durant v. Rhener, 
26 Minn. 362, does not touch one vital point- upon whioh this case 
turned, provided the jury came to the conclusion that the contract 
was affirmed on a week day. In the opinion of the suprême court in 
that case the conclusion of the référée did not agrée with his finding 
of facts, and the facts as he found them showed in its opinion the 
agreement was entered into on Sunday, and was so considered by 
both parties. 

There was no évidence in that case tending to show a reaffirmance 
of the contract by the parties on a subséquent day. The évidence 
dearlyestablished "the agreement for the formation of a partnership, 
then and there," on Sunday. 

The évidence hère tended to show a reafi&rmance, and justifiedthe 
verdict of the jury. Motion denied. 
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Secob and othera ». Toledo, Peobia &; Warsaw E. Co. and otherp. 

{Circuit Oovrt, N. D. Illinois. January 9, 1882.) 

L Railroads— Injuet to Passenqbh— Contmbutort NBGLiaKNCB. 

A passenger, on a train tliat had approached a station and was still movîng 
' slowly, stood on the lower step of a car, in the act of stepping to the platform 
of tlie station, wlien, in consequonce of tiie car being nioved forward with a 
jerk, lie was tlirown upon the platform and injured. Held, that lie was guilty 
of contributory négligence in attempting to alight f rom the train wliile it was 
in motion. 

On the Intervening Pétition of John Eawls. 

John Lyle King and Sanders dk McKinney, for petitioners. 

John M. Jewett and Tenny, Flower d Cratty, for défendants. 

DauMMOND, G. J. The property of the railroad was sold under a 
deeree of the court. Certain funds were paid into court, and upon 
the reorganization of the company by the purchasers under the sale 
a bond was filed in court for the purpose of meeting ail claims which 
might be sustained by the court while, the property was in the posses- 
sion of, and operated by, the receiver under its order. This is a péti- 
tion asking compensation for an in jury which the petitioner sustained 
in conséquence of a fall while attempting to get offi the train wh en it 
was operated by the receiver. On the fifth day of March, 1878, the 
petitioner took passage on the train at Bushnell, in this state, for 
Scottsburg. The speed of the train. on arriving at Soottsburg station 
was lessened for the purpose of stopping at that station. While the 
train was still slowly moving, three passengers left it, reaohing the 
platform at the station in safety; but while the train was still in 
motion the petitioner went out upon the rear end of the forward car 
of the train and was standing on the lower step, the train having 
apparently almost ceasedto move; and while he was in the act of 
stepping from the, car to the platform of the station, the car was 
moved forward with a jerk, in conséquence of which the petitionei- 
was snddenly thrown with violence upon the platform of the station 
and injured. 

Admitting thèse to be the material facta establisbed by the évi- 
dence, the question is whether the petitioner is entitled to recover, 
waiving ail other questions which hâve been made and argued in the 
case. The principal difBculty in this case arises from what the. évi- 
dence shows, and in fact what ail our expérience proves, that the 
passengers who intend to leave a train at a particular station where 
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it is expected to stop, as the train slows up and immediately before 
it actually stops, are in the habit of going out on the platform of the 
car, and often, as was the fact in this case, leaving the steps of the 
car. Admitting that there was a sudden jerk of the car, with more 
or less violence, was there such négligence on the part of the peti- 
titioner as to relieve the receiver from ail liability in the case '? We 
need make no controversy as to the position of the receiver, or of his 
liability as such, and may assume, as to the rights of the petitioner, 
that he stands in the place of the Company. We think it must be 
stated, as a sound proposition in law, that wherever passengers under- 
take to leave a train under such circumstances as thèse, before it bas 
actually stopped, they take the risk upon themselves. If they choose 
to act in accordanee with the promptings caused by their own impa- 
tience, and to leave the train before it can bé done with safety, the 
risk is theirs. In this case, in addition to the statement that has 
been made of the actual condition of the petitioner at the time, there 
is reason to believe that his attention was withdrawn from what he 
was about to do by conversation with another person, who was then 
or had just been talking to him. 

It has been decided by the suprême court of this state that a pas- 
senger has no right to attempt to alight from a train of cars when in 
motion; and if he undertakes to do so, without the knowledge or 
direction of any employé of the company, it is at his péril. 0. é M. 
R. Co. v. Stratton, 78 111. 88 ; El. Cent. R. Co. v. Slation, 54 111. 133 ; 
CM. é Alton R. Co. v. Randolph, 53 111. 510; Chi. é N. W. R. Co. v. 
Scates, 90 111. 586. 

It would seem to follow, from the proposition just stated, that a 
railroad passenger cannot recover for any injury caused as this one 
was, although it may bave been occasioned by the combined act of 
himself in thus attempting to alight from the train, and the jerk of 
the car. It was his duty not to expose himself to such a contingency, 
and to remain in the car before thus subjecting himself to danger ; 
and it also foUows that those who bave the management of a train 
are not bound to assume that the passengers will attempt to alight 
from a car until it has actually stopped. 
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Kbeting V. Amekican Oleooeaph Co. and others.' 

{Circuit Court, N. D. lUinoia. December 23, 1881.) 

1. RemovaIi of Causes — Motion to Remand. 

A bill was flled in a state court on October 21, 1880, and the cause was at 
issue and standing for hearing on November 30, 1880. Under the law of the 
State there was a term of that court held every month, commencing on the 
third Monday of each month, and the rule of the court in the trial of equity 
cases was that where any chancery case is at issue, upon notice and motion of 
' either party, a cause, at any time within 10 days of the commencement of a 
term for which a trial calendar may be ordered made, may be placed on the 
trial calendar, etc. The cause was placed upon the trial calendar oh March 30, 
1881, and an application was made to the state court on May 16, 1881, to re- 
move the cause to the circuit court of the Dnited States, when a record of the 
cause was filed in that court. Sèld, on a motion to remand, that the cause 
must be remanded to the state court, on the ground that the application for 
removal was made too late, within the meaning of the third section of the act 
of congress of 1875. 

Motion to Eemand. 

C. M. Hardy, for complainant. 

Conger é Gorten, for défendant. 

Drummond, C. J. a motion is made in this case to remand it to the 
circuit court of Cook county. The bill was filed in that court on the 
twenty-first of October, 1880, and the process issued in the cause 
was returned to the November term. Under the law there is a term 
every month of that court, commencing on the third Monday of each 
month. The answers were filed to the bill on the sixteenth of Novem- 
ber, 1880. On the thirtieth of March, 1881, an order was made by 
the state court on the application of the plaintiff, and due notice 
that the cause should be set for hearing for the April term next. On 
the sixteenth of May, 1881, during the April term, and before the cause 
was heard, an application was made, under the act of ] 875, for the 
removal of the cause to this court upon the proper pétition and bond 
filed. There was at that time filed in this court a record from the state 
court; and, some time since, objection was made that the application 
for removal had not been made in time, which was then held not to be 
valid, because, by the transcript from the state court, it did not appear 
that any replication had been filed to the answer, and that the cause 
was at issue. Since then there bas been a supplemental transcript 
filed from the state court, from which it appears that, after this objec- 
tion was taken in this court, an application was made to the state 
v.lO.no.l— 2 
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court to file a replioation, because a replication had been filed on th« 
thirtieth of November, 1880, which had been lost, or could not be 
found. The court, upon évidence -which it deemed satiefaetory, 
allowed a replication to be filed as of that day. The order of the 
court is a nunc pro tenc order, not in form finding that there was a 
replioation filed on the thirtieth of November; but taking the whole 
proceedings of the court together, -with its order upon this subject, it 
is clear that the court must hâve been satisfied that there was a 
replication filed on that day. It is objected by the défendants seek- 
ing a removal that the state court had no right, as this court had 
obtained jurisdiction of the cause, to make this order ; but if it be a 
fact that the replication was filed on that day, and it was lost or mis- 
laid, there can be no doubt that it was compétent for the court, irre- 
spective of the question of removal, to allow the replioation to be 
supplied by a similar paper. This authority the court had under 
the statute of this state of March 19, 1872, and prqbably at com- 
mon law, independent of the statute. It appears that at the time 
the cause was set down for hearing, and perhaps befbrethat, some 
search had been made for a replication and none could be found ; 
and the attention of the court was called to the fact that there did 
not appear to be any replication among the files of the cause. It is 
not stated at what précise time search was made by the défendants' 
counsel for the replication and none was found. ■ 

The question involved in the cause, then, ia whether under thèse 
facts the application for a removal was made in time. We must 
assume that a replication was filed on the thirtieth of November, 
1880. Under the statute of the state upon the subject the Cause was 
then to be deemed at issue and standing for hearing. It was com- 
pétent for either party to call up the cause for hearing upon oral 
évidence to be taken in dourt. Under the statute of the state repli- 
cations are gênerai, and are to be filed within a certain time after the 
plaintiff or bis attorney bas been served with notice of answer filed. 
Consequently, up to the time when the pétition for the removal of the 
cause was filed, there had oocurred the November, Deeember, January, 
February, and March terma of the circuit court of the state. There 
should be, perhaps, exeluded from this list the month of November, 
as the replication was not filed until the last day of that month. The 
third section of the act of 1875 requires, in order to remove a suit 
from a state to the fédéral court, that the pétition for removal must 
be filed in the state court before or at the term at which the case 
could be first tried and before the trial thereof. This cauëe had not 
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been heard or tried in the state court. Could it hâve been tried 
before the April term of the state court? Unless there is some rule 
of the state court which prevented it from being heard before the 
April term, then it could hardly be said to bs within the contingency 
named in the statute. 

The rule in the state court upon the trial of ehancery cases is as 
foUows : 

"When any ehancery case is at issue, upon notice and motion of either 
party a cause, at any time within 10 days of the commencement of a term for 
which a trial calendar may be ordered made, may be plàced on the trial cal- 
endar. The cases on such calendar shall be called and tried on Tuesday, 
Wednesday, Thursday, and Priday of each week. I<ro more than flve cases 
shall be flxed for trial on the same day ; but if the court is behind in the call 
of the calendar, not exceeding six cases may be called for trial any one day. 
AH«ases shall appear on the calendar in the order of the notice and motion. 
Ali cases remaining undisposed ot upon any calendar shall, without further 
order, be placed at the head of the next (new) calendar." 

We hâve already stated that upon the transcript from the state court 
wernust assume that the replie ationwas filed to the answer on the 
thirtieth of November. It was then compétent for either party to 
place thé cause on the trial calendarfor the term of Deeember, January, 
February, or March. It was not, in point of fact, placed upon the 
trial calendar until the thirtieth of March, bût it could hâve been by 
the défendants long before that time, as well as by the plaintiff ; and 
it is difficult to understand, therefore, how, under the cifcumstances 
of this case, we ean say that this application of the sixteehth of May, 
1881, for the removal of thé cause to this court, was made to the 
state court before it could there be tried. Thei'ô certainly can be ûo 
inference to that effect drawn fromwhat appears to this court. And 
the resuit is that the case must be remanded, on the ground that the 
application made for removal was too late, within the meaning of the 
third section of the act of congress of 1875. 
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State of Missouei, etc., v. Tiedermann. 
(Oircuit Court, E. D. Missouri, October, 1881.', 

1. BOILDINO CONTRACT— PCTBLIC BuiLDINGB KOT SUBJBCT TO MeCHANIO'S L1BN8 

— Removai of Cause— Subbtt not Boitnd bï Judgment agaenst Pbinci- 

PAL AFTEK ReMOVAL. 

Where the contract of the surety was that his principal should furnish the 
material and build a public school-house for $15,000, and suits were brought on 
claims for meohanics' liens on tl>e building, in which judgments were rendered 
against the school board and the principal, and the amounts paid upon thèse 
liens were in excess of the $15,000, hdd, the records of thèse iudgmenta are 
inadmissible as évidence, for under the law of Missouri there can be no valid 
meohanics' lien uppn a public school building ; and the surety was not bound 
by the adjudications in which the judgments were obtained, because rendered 
in a state court after he had removed sô much of the controversy as was be- 
tweon himself and the plaintifEto the circuit court of the United States under 
the provisions of theremoval act of July 27, 1866, (14 St. at Large» 306.) 

McCrary, C. J. On the question argued and submitted yesterday 
I am prepared to announce the conclusion reached by the court. The 
liability of this défendant is that of a, surety only. The contracta of 
sureties, as we ail very well understand, are to be construed strictly 
in favor of the surety, The contract of this party was, in substance, 
that his principal should carry out, in good faith, the provisions of 
the contract for the building of a public school-house. Briefly stated, 
that contract was that he would furnish tbe material and build the 
school-house for $15,000 within a certain speeified time. The présent 
question is whether the surety can be charged as liable, upon his con- 
tract of suretyship, for certain claitns of mechanics' liens against the 
public school building, upon which suits were brought, and in which 
suits judgments were rendered against the school board and against 
the principal establishing the mechanics' liens. The plaintiff pré- 
sents hère the records of thèse judgments and offers them in évidence. 
The amounts paid upon thèse mechanics' liens was in excess of the 
$15,000 for which the building was to hâve been constructed and 
completed. The suprême court of Missouri, in the other branch of 
this case, held that the principal was liable on this account to refand 
the amount which was paid out by the board to settle thèse claims 
which are spoken of hère as mechanics' liens. It does not, however, 
follow that the surety is liable for that to the same extent. The 
suprême court may bave held that, as against the principal, the 
mechanics' liens were established by an adjudication, and that neither 
the board of éducation nor Mr. Diedrich Tiedermann, the principal 
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on this bond, could question the validity of those Jndgments ; or it 
may haye been of opinion that this was money advanced for the use 
and benefit of the contractor, the principal, by the school board, and 
that he ought to be held to refund it. However that may be, the 
surety was not in court at that time, he was not a party to this pro- 
ceeding by which the mechanics* liens were established, he was not 
the contractor, he had not made this indebtedness, and he can only 
be held upon the ground that it was an indebtedness created in vio- 
lation of his obligation of suretyship. This can be only held on the 
ground that it was a valid mechanics' lien established upon the prop- 
erty, because the contractor failed to keep his contract and pay for 
the material that he used in the construction, of the building. The 
law of Missouri, as established by repeated décisions, is that there 
can be no sueh thing as a mechanics' lien upon a public school build- 
ing. That is the construction of the statuts of this state repeatedly 
adopted by the suprême court of the state, and it is binding upon thia 
court, and it is, in our judgment, perfectly sound, independent of any 
adjudication. The surety hère bas a right to raise this question no w, 
for it bas never been raised where he was a party ; he has a right to 
say and insist that the school board was not bound, as against him, 
to pay thèse claims for mechanics' liens, and that if they did so, so 
far as he is concerned, it was a voluntary payment of a claim for 
which be was not liable. Of course, it will not be insisted that the 
surety upon the bond is liable for an overpayment to the principal. 
The surety can only be held upon the ground, as I hâve already said, 
that this was a valid mechanics' lien upon the school building, which 
the board was bound to pay for the purpose of protecting their prop- 
erty. As the présent défendant has a right now, for the first time, 
to raise the question whether this was a valid mechanics' lien and an 
encumbrance upon the school building, and as he has raised it, we 
feel bound to hold that it was not ; that the payment, so far as the 
surety is concerned, was a voluntary payment. The objection to this 
évidence must, therefore, be sustained. 

Upon reflection I am very clearly of the opinion that this défend- 
ant, ae surety on the bond, has a right to a settlement of his liability 
upon his bond under the contract, and is entitled to whatever right 
he would bave had if he had been présent at a settlement under the 
contract at the time that the building was delivered over, or at any 
other time. The rights that his principal had against this plaintiiï 
under the contract he has a right to avail himself of as a defence in 
this case, the same as if he had been présent and had insisted upon 
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ail fiîs rights at such à settlement. The ruling, therefore, that has 
already been made in the case is conclusive of this question. Tlie 
payment of the mechanics' lien claims was outside of and beyond the 
contract. Perhaps, as between the plaintiff hère and the principal 
on the bond, the plaintifE could pay those claims and charge them to 
the principal in their settlement with him. At ail events, after there 
was a judgment upon them that concluded them both, they had a 
right to act npon the hypotbesis that they were valid, and that the 
board was bound to pay them; but we hâve found, upon investiga- 
tion, that they were nôt valid claims, and that their payment did net 
bind this défendant as surety. I think, therefore, that the objection 
to the évidence now offered must be sustained. 

It will be unnecessary to go iuto a discussion of the long Une of 
cases; ilpon the gênerai subjeot of res adjudicata, as to how far parties 
and privies are bound by the judgments of courts of général jurisdic- 
tioû, because this case is one of a clàss of its own and stands by itself. 
The act of congress prorides, or did provide — for I think that act is 
now repealed by the latter act on the subject, and I am very glad that 
it is — for splitting a case in the state court, and bringing so much of 
it as constitutes a controversy between citizens of différent states in 
the fédéral courts. Under that act so much of this controversy as is 
between the plaintiff and the surety upon the bond has been brought 
hère, while so much of it as is between the plaintiff and the principal 
upon the bond remained in the state court, and has been tried there. 
The fundamental principle of this subject is thata party is bound by 
an adjudication only where he is so far, at least, within the jurisdic- 
tion of the court as to be heard in the course of the litigation ; he 
must be a party to the suit or proceeding in such sensé as to hâve 
a right to appear there, to make motions to the court, to intro- 
duce testimony, to cross-examine witnesses, and to take an appeal. 
Those are the rights which, generally, a party must hâve in order to 
be bound by an adjudication. Now, we must assume that this case 
was properly removed, as I hâve before said in considering some pre- 
liminary questions, and, assuming that, we are bound to say that 
after removal, the moment the order of removal was made, this défend- 
ant passed from the jurisdiction of the state court. He had no right 
to appear there anyfurther; hehadno power to introduce testimony, 
to make motions, to be heard, or to take an appeal. Besides, as 
counsel hâve suggested, the whole purpose of the removal act of 18C6 
would be defeated by the construction which is contended for by the 
counsel for the plaintiff. • If the party who brings a part of a case 



pUUilAM V. PTJLIilAM. 28 

into this court, for the purpose of litigating it herè, is bound, never- 
theless, by thé litigatiôn in the state court, fropi -which he retnoved 
it, against some other party, and we are bound by the judgment 
there, then it follows, of course, that there is no litigatiôn hère, and 
the party who removes the case hère does not hâve any benefit of the 
removal. It is one of the difficulties ^which grows out of that very 
anomalous statute providingfor splittingup cases. The beat we can 
do, I think, is to say that the party, having a right to corne hëre, has 
a right to be heard hère upon the merits of bis controversy. The 
adjudication of the state court, I think, is admissible for one pur- 
pose, and that is to show the ambunt of the recovery, in ordér that 
the surety may not, in any event, be held for more than the princi- 
pal; but for, the purpose of concluding the défendant upon any other 
issue, we think it is not admissible. 



PuLLUM V. PuLLUM, Ex't, End others. 
l Circuit Court, W. V. Tennessee. April 26, 1879.) 

1. ExECUTOE— Account against, by Lboateb. .. ■ 

An account against an exécuter in behalf of a legatee is a matter of course 
in a court of cquity. 
'X Same— Statute dp LiMiTATioKà'IîroT a Bar to Remedy— RightS Not Babred 
BY Lapsb dp Time. 

The esccutor being an express trustée, the statutes of limitations do not bar 
the remedy. Lapse of time, under certain circumstances, does bar the remedy. 
But where an executor quàlified December 6, 1865, and made no settlement until 
July 19 ,1872, because thé assets were not collected and the estate not ready for 
settlement before that time, a bill filed July 7, 1876, was within the strictest rule 
as to lapse of time, considering the rights of the plaintifC under the will, 
V. EquiTT Jurisdiction op Fédéral Courts— Not Affbctbd by SettlèIiIents 
m State Coukts. 

A state statute enacting that settlements made in the county court " shall be 
prima fade évidence in favor of the accounting party," cannot operate 'to re- 
strict the plenary jurisdiction of the fédéral courts of equity to enforce the 
trusts of a will at the suit of a legatee. Those courts will not assume the gên- 
erai administration of the estate, but will require the exeputor to account 4e 
now for the purpose of ascerlaining the share due the legatee. 
4. Power of Court oveb Sbttled Accounts— Efpect op Want of S'otice of 
Settlements. 

If such a settlement be pleaded as a settled account, the court may, irrespect- 
ive of any statute, order it to be so takea and to stand before the master as 
prima fade évidence. But this is nsver done ualess it appears that the legatee 
had notice of the makingot the aettlementi. ■ 
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6. Peodoction ajjd Pboof of ACCO0KT8 IN Pedekai, Courts— Equitt Kuuœ 79. 

The old mode of proving the acoount, item by item, bas been abolished by 
equity rule No. 79. If the exécuter sets up a settlement in the county courts 
by his answer, and proves it by his déposition, the court will ortler the master to 
treat it aa preaeated under that rule. 

6. Reqitest fob Dblay to Save the Bar of tue Statutes Mcst Be Si'ecipic 

AND TO A PEHIOD CERTAIN — WhEN iNSnPFICIENT. 

A request by the executor for delay, to save the bar of the statute of lim- 
itations of two years and six months in f avor of dead meu's estâtes, must be for 
a deflnite length of time, agreed on by the parties, or fixed by référence to some 
designated event which may occur, and tbereh3' render the period certain. A 
request in writing, made in the following words : " I request that you do not 
enforce your claims of ail descriptions against the estate of John N. PuUiam, 
by suit or légal proceedings, as the assets of the estate are not yct coïlected 
by me sufflcient to pay the debts due and owiug by John N. Pulliam. By yoxir 
delaying to sue it shall not préjudice your claims, as I will not avail mysélf of 
the statute of limitations applicable to executors, administrators," etc., — hdd 
to be insufScient. 

7. WlLIi — RiGHTS OF CrEDITOBS. 

A testator cannot, by directing the order of appropriation of the assets, defeat 
the rights of creditors. 

b. Same— Exonération of Legact— Executor as Trustée — When Chargkd 
Personally. 

Buta testator may exonerate a legacy by charging the debts upon other prop- 
erty in a way that will make the executor a trustée to exécute the will, and 
charge him personally, if he so disregards the directions of the will as to injure 
the legatee. 

9. Same— DuTT of Executor as Trustée— As to Propertt in Other State— 

TiTLB TO Trust Propertt — Liability ïo Legatee for Valde of Pkop- 
brty Not Administered. 

Where a testator directed his debts to be paid ont of his other property, real and 
Personal, in exonération of a legacy to his wife, granting the necessary powers 
of sale to his executor, he must exécute the trust fully; and if real property be 
situated in another state, he must exécute the will there by doing whatever is 
necessaryfor that purpose, if he qualifies in the state of the domicile of the tes- 
tator. An executor so qualifying has the title of the trust property wherever 
situated, and he cannot separate the trusts and examine the will in one state, 
leaving out the others. He becomes personally liable to the legatee i^ he so 
exécutes the trust as to injure her by taking her legacy to pay debts that might 
hâve been otherwise paid if he had carried out the will in ail its parts. He 
will be charged in this account with the value of the property not administered 
as if he had sold it and realized the money. 

10. Same— Liabilitt of Executor in State of Testator's Domicile— Féd- 
éral Rule of Equity Décision as to Property in Other Jurisdiction 
— Unaffbcted by Local Statutes and Décisions. 

The prinoiple that an executor in the state of testator's domicile becomes, 
under a will making him testamentary trustée, charged with the trusts of the 
will, is one of gênerai equity décision, and is wholly unatfected by state stat- 
utes and décisions, limiting his liability as executor in the state courts in rela- 
tion to property in another jurisdiction. Thèse local laws may restrict his 
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priwors and lirait hls liability gua exécuter in that state, but do not affect thR 
e(]uity powers of the fédéral courts over him as a trustée. The rule is the same 
in the equity courts of the state of Tennessee. 

11. Same— ExTBNT of JLiabilitt of Executob ab Trustée. 

But an executor neglecting to exécute the trusts of a will is not absolutely 
liable for the legacy to the injured legatee, but only to the extent of what he 
aciiially receives, and this will be reached by charging him as if he had sold the 
property at proper time and received its value, unless there has been supina 
négligence to charge him further. 

12. Deed of Gift— Delivert, How Piioved — Handwriting op Dbcbasbd Sub- 

SCRIBING WlTNESS, HOW PrOVBD. 

If a subscribing witness be dead, his handwriting csnnot be proved by another 
subscribing witness, seven years after death of grantor, to establish ddivery of 
the deed so as to set it up against a 'will charging the land with the debts. 

13. Evidence — Dectlarations op Husband Not to Charge Wife — Acquieb- 
cence by duress. 

The déclarations of a husband that he had buried a large quantity of gola 
coin in a place known only to his wife and her brother, do not prove that she 
appropriated the coin to her own use. The relation of husband and ■wife will 
often seture, by duress, acquiescence in the false statements of each other. A 
cross- bill after his death, by his helrs, will not be sustained on such déclara- 
tions to charge her with the treasure. 

In Eqiiity. 

Wright é Folkes, for complaînant. 

Vance é Anderson, Ilarris, McKissick é Turley, H. C. Moormcm, and 
Calvin C. TIarris, for défendants. 

Hammond, D. J. This is a bill by the widow of John N. Pulliam, 
against the executor and the legatees and devisees, for a gênerai ac- 
count.of the administration of the estate, to recover certain legaeies 
and devises made to her, and to charge the executor with certain 
alleged breaehes of his trust. 

J. N. Pulliam died in Fayette county, Tennessee, October 20, 1865, 
leaving a will, in which he gave his wife one section of his lands in 
Arkansas, "she making her own sélection," ail the money he might 
hâve on hand in her possession at the time of his death, she not being 
reqnired to give his executors any account of the same, certain spec- 
ified articles of personal property of which she was to be put into 
possession at the time of his death, together with ail the notes he 
received of her at her marriage. The will also provided, among other 
things, that the executors should, after payment of thèse legaeies, pay 
ail the testator's just debts out of the remainder of his estate, the 
balance of the estate to be equally divided among ail his children ; and 
his sons Joël L., John J., and Alfred B. Pulliam were named as exec- 
utors. The will is dated February 23, 1863. The défendant J. J. 
Pulliam alone qualified as executor, and only in Tennessee, the otheï 
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sons having declined. He took the oath required by the statute, and 
received letters testamentary on the sixth of December, 1865, flled 
Mb inventory on the nineteenth of January, 1866, and his first and. 
final settlement on the nineteenth day of July, 1872. 

A decree for an accouht is a matter of course, and upon the single 
charge. ;thq,t an executor has proved the will may be founded every 
inquiry necessary to ascertain the amount of the esta te, its value and 
the disposition made of it, the situation of any part remaining un- 
disposed. of, the debts of the testator, and any other circumstances 
leading to the account rçquired. Desty, Fed. Proced. Eq. rule 73 
and note, p. 303; Williams, Ex'ra, 1732; 2 Daniell, Ch. Pr, (4th Ed.) 
857; Gresley, Eq. Ev. 168; Law y. Hunter, 1 Euss. 100; Walkerv^ 
Woodivard, là. 110. . And thèse authorities show that, as to the dé- 
tails of the account, it is improper to introduce proof, except sueh as 
may'bé liecessary to settle the principles whièh are to govem the 
master, uutil the cause is before him for that purpose. 

In thus proceeding against an executor a court of equity treats "him 
as a trustée for the legateea and devisees to exécute the trusts of the 
will. Williams, Ex'rs, 1717. Ile is an express trustée, and the stat- 
utes of limitation do not bar the remedy. Lafferty v. Turley, 3 Sneed, 
l^T; Givrr v. Lowe, 7 Heisk. 85 ; Découche v. Savetier, 3 Johns. Ch. 190, 
215, 222; Wallis v. Cowell, 3 Ired. L. 323; Taylar v. Benham, 5 How, 
233, 276. Lapse of time, however, as in ail other cases in equity, 
will, under certain circumstances, operate as a bar. Lupton v. Jan- 
ney, 13 Pet. 381; Burton v. Dickinson, 3 Yerg. 112; Piatt y. Vat- 
tier. 9 Pèt. 416 ; McKnight v. Taylor, 1 How. 161 ; Maxwell v. Ken- 
nedy, 8 How. 210; Boone v. Ghiles, 10 Pet. 177. 

Tbe common-law presumption of payment after 20 years furnishes 
the analogy most frequently applied: this bas been reduced to 16 
years in Tennessee. Btackburn v. Squib, Peek, 60; Thompson v. 
Thompson, 2 Head. 404. But in Lafferty v. Turley, supra, 27 years 
was held not to defeat the right to an account in a case like this. In 
Burton v. Dickinson, supra, at the stating of the account between the 
parties those intefested were présent, received their shares of the 
property, and executed receipts; and 12 years were, there fore, held to 
be a bar. So, in Lupton v. Janney, supra, there being no charge in 
the bill of any fraùd againat the executor, it was dismissed, not hav- 
ing been filed until 12 years after the final settlement in the orphan's 
court. Hère the executor made his first and only settlement on July 
19, 1872, and this bill was filed July 7, 1876, less than four years 
after ; so that, if we adopt Mr. Justice Story's dictiim as announced 
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în Lupton v. Janney, that the bill must be filed, at furthest, within 
the period prescribed by the statute of limitations for actions at law 
upon matters of account, (though I do not see why this is not an 
abrogation of the rule fchat the statute of limitations does not apply 
to express trustées,) this bill cornes within our statute of six years, and 
is filed in time. 

It is true, the plaintiff could hâve filed this bill at any time aiter 
the expiration of the two years allowed the executor by law to settle 
the estate, (Tenn. Code, § 2311,) and she might possibly hâve main- 
tained a bill for an account at any time after the six months allowed 
to ascertain the condition of the estate, (Code, § 2274;) but, consid- 
ering her rights under this will, she might well delay any demand for 
an account until the executor had collected the assets and paid the 
debts, presuming that he would do his duty ; and certainly he had no 
right to require that she should ask for a settlement in a court of 
equity before he himself considered the estate ready for settlement in 
a court where, by law, he was bound to settle. 

There can be no doubt, therefore, that the plaintiff hère ia entitled 
to an account ; and our only duty now is to détermine, so far as we 
can, the extent to which it shall go, and the principles that shall 
guide the master in stating it. Field v. Holland, 6 Cranch, 8; Dm- 
bourg v. U. S. 7 Pet. 625. 

And, first, what effect is to be given to the settlement made by the 
executor with the county court of Fayette county on July 19, 1872, 
and which was examined and approved by that court at its October 
term, 1872? It does not appear whether the notice required by sec- 
tion 2298 of the Tennessee Code of the making of this settlement was 
ever given. The settlement of accounts by executors and admin- 
istrators is regulated in détail by statute, including a requirement for 
notice to the parties interested ; and section 2305 provides that a set- 
tlement, when so made and recorded, shall be prima facie évidence in 
favor of the accounting party. Code, §§ 2295, 2305, and note. The 
défendant insists that the plaintiff must successfully attack the ac- 
count by showing eiTors in it, and only to the extent that she sur- 
charges and falsifies it by such errors can he be required to account 
again ; that this settlement has the verity of a judicial record, and 
must be hère so considered. There is no question but that it has 
this effect in the state courts wherever the settlement is called in ques- 
tion. This statute is not a mère rule of évidence, but a déclaration 
of the force and effect of the judicial decree in the county court ap- 
proving the settlement. Snodjrass v. Snodjrass, 1 Bax. 161; Milly 
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V. Hanison, 7 Cold. 213; Curd v. Bonner, 4 Cold. 632; Elrod v. Lan- 
casier, 2 Head, 571; Turney v. U'Mlams, 7 Yerg. 172; Burton v. 
Dickinson, 3 Yerg. 112. 

Has the gênerai rule oî equity jurisprudence, that a legatee or 
devises is entitled as a matter of course to an account against an 
executor on a bill filed for that purpose, been changed by the statute ? 
The jurisdiction does not dépend upon the right of a court of equity 
to surcharge and falsify accounts between individuals for fraud or 
mistake, or to open settled and stated accounts on like groUnds of 
équitable relief, but attaches from other sources; that is to say, it 
has been acquired by the assumption on the part of courts of equity 
of jurisdiction over the assets of deceased persons, and the accounts 
when taken are mère incidents to the relief. Beyond this it has 
plenary jurisdiction over thèse matters which no other court has to 
administer the trusts of the will. Story, Eq. Jur. § 530 et seq; Tol- 
lei;, Ex'rs, 479, § 4. The jurisdiction of the ordinary to take an ac- 
count, under the English statutes in force at the time our fédéral 
courts were organized, was very much restricted, and out of thèse 
restrictions has grown the necessity for équitable relief. ToUer, 
Ex'rs, 489, § 5. I cannot find that in administering this relief 
courts of equity paid any attention to settlements made in the eccle- 
siastical court, as such; indeed, I doubt if such settlements as are 
made in our probate courts under statutes eonferring upon them more 
or less extended jurisdiction, were known to any court at that time 
other than a court of equity. In case a legatee elected to go into the 
spiritual court the executor was obliged to exhibit an inventory and 
bring in an account. AU legatees and parties interested were cited to 
appear at the making of the account, for it was not conclusive on 
such as were absent and had not been cited. Id. 491, 495. After 
the ordinary had investigated the account, if true and perfect, he pro- 
nounced for its validity, and in case ail parties interested had been 
cited such sentence was final, and the executor was subject to no fur- 
ther suit. Id. 495. But the jurisdiction of the ordinary was very 
limited, and the conclusive nature of the account so made before him 
applied only to matters within that jurisdiction. 

Can this principle be applied to settlements made in our probate 
courts, so widely differing in their powers and jurisdiction in the sev- 
eral states, to limit and confine the remédiai powers of a fédéral 
court of equity ? It seems to be settled by the Tennessee cases, above 
cited, that this statute was passed for the very purpose of iraposing 
such a limitation on the state courts. But the jurisdiction of the 
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fédéral equity courts cannot be thus controlled by state législation. 
lu Mallett V. Dexter, 1 Curtis, 178, Mr. Justice Curtis treated such a 
settlement conclusive, on the ground that the state court having first 
acquired jurisdiction, its adjudication was final and precluded the 
concurrent jurisdiction of the fédéral court ; and the same doctrine 
was foUowed in Haines v. Carpenter, 1 Woods, 262. In the latter 
case it is said that the administration of the estate cannot be, by such 
a bill, transferred to the fédéral court, but that its jurisdiction is 
complète by a full account to ascertain at the suit of a distributee 
just what his share is. In Lupton y. Janney, 13 Pet. 381, Mr. Jus- 
tice Story says that such settlements, even when made ex parte, are 
prima facie, and can only be opened on a bill to surcharge and falsify ; 
but he especially déclines to décide whether the jurisdiction of the 
orphans' court was exclusive, and takes care to place his judgment 
whoUy on the ground of lapse of time as a bar. In Barney v. Saun- 
ders, 16 How. 535, it was held that settlements in the orphans' court 
could not be collaterally attacked, although the trusts under the same 
will were inquired into. It seems there were two executors ; one 
became administrator de bonis non, with the will annexed, and col- 
lected assets, which he turned over to himself and the co-executor as 
trustées. The court seems to treat the jurisdiction of the orphans' 
court over the administration account as conclusive, and its settle- 
ment final. In Beatty v. Maryland, 7 Cranch, 281, such a settlemeiit 
was held not to be évidence, either prima facie or otherwise, in a suit 
at law on the administration bond upon an issue of devastavit. 
Whatever may befound in any of thèse cases to support the argu- 
ment that this statute is binding on this court to the extent that the 
settlement in the oounty court should be treated as an adjudication 
in favor of the exécuter that his disbursements hâve been proper and 
his administration lawful, is modified by subséquent cases. It has 
been repeatedly held that the fédéral jurisdiction cannot be impaired 
by the laws of the states which prescribe the modes of redress in 
their courts. If légal remédies are sometimes modified to suit the 
changes in the laws of the states and the practice of their courts, it 
is not so with équitable. The equity jurisdiction conferred on the 
fédéral courts is the same that the high court of chancery in Eng- 
land possesses, is subject to neither limitation nor restriction by 
state législation, and is uniform throughout the différent states of 
the Union. Nor are we confined to the rules of relief prescribed for 
the equity courts of the state. It is no more compétent for this stat- 
ute to say to this court that the action of the county court shall be 
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prima facie conclusive, and thus defeat our ]'urisdiction pro tanto, tHan 
it would be to say that it should be absolutely conclusive and thus 
defeat the jurisdiction altogether. Payne y. Hook, 1 Wall. 425; 
Union Bank of Tennessee v. Jolly, 18 How. 503; Suydam v. Broad- 
nax, 14 Pet, 67; Yonley v. Lavender, 21 Wall. 283; Railway Co. v. 
Whitton, 13 Wall. 270, 285 ; Hyde v. Stone, 20 How. 170 ; Gaines v. 
Fuentes, 92 U. S. 10; Tate v. Norton, 94 D. S. 747; Carter v. Tread- 
well, 3 Story, 25, 51. 

But while this is true it does not follow that this settlement ia to 
liave no efifect whatever in taking the aceount to whieh the plaintiff 
is entitled. Irrespective of this statute there is abundant authority 
for the position that before the master it maybe treated, so far as the 
court by the decree of référence shall adjudge, as évidence against the 
executor to the estent that it contains admissions by him, and in bis 
favor to the extent that it ia not shown to be incorrect. Thëre is 
great conflict of authority as to the exact weight tobe giventb it, but 
it is rather a matter of practice in taking the aceount than a rule of 
évidence. The earlier cases in Tennessee give such settlements no 
effect at ail. Greenlee v. Hays, 1 Tenu. 300 ; Bashow v. Blackmore, 
Id. 348; Stephenson v. Yandel, 5 Hayw. 261, (Cooper's note;) Ste- 
phenson v. Stephenson, 8 Hayw. 123. The cases since the statute of 
1822, above referred to, (Code, § 2306,) hâve heretofore been noticed. 
In Newton v. Poole, 12 Leigh. 112, 142, it is said that it has long 
been the rule of our courts to treat thèse settlements in the probate 
courts as prima facie évidence, and it rests mainly upon the estab- 
lished practice of the country, and a presumption that the accounting 
officers hâve done their duty. And see Nimms v. Com. 4 Hen. & 
Munf. 57; McGall v. Peachy, 3 Munf. 388, where it is said the exec- 
utor will not be required to produce hère the vouchers he has filod in 
the county court but may use copies of them. In IVood v. Barring- 
ton, 1 Dev. Eq. 67, it is said that a settlement by the county court is 
no way binding on the next of kin. It may and possibly should hâve 
aome weight in taking the aceount, particularly where the executor 
is dead. It is not a stated aceount. It ia possible that the case 
of Lupton V. Janney, 13 Pet. 381, which holds that such an aceount 
is prima facie évidence, and even our state statute, was intended to go 
no further than give it the weight which thèse authorities would 
seem to authorize without the statute ; but the adjudications hâve 
extended the opération of the statute further than this, and invested 
the settlement with the verity of a judicial record. And it is this 
construction, so much relied on hère by the défendant, that trenches 
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on the jurisdiction oî the court. In England the défendant ■v^ould 
hâve been requiréd to set up this account as a settled account, -çybere- 
upon the ehancellor would or 'woiild not, aecording to circumstances, 
t'eat it as such and se direct the master, who took no notice of it 
unless the decree so directed, and only so far as he was direoted. 
Where the decreè gave it the force of a settled aecotmt, it waS usual 
to direct that it should stand prima 'facie conclusive, with liberty to 
the other party to show any error therein. 2 Daniell, Gh. Pr. (4th' 
Ed.) 1253. In Everstone v. Tappan, 5 Johns. Ch. 497, Chancellor 
Kent ordered an extrajudicidl account, takett where the parties had 
notice aûd were présent in a court without jurisdiction, to stand 
as a settled account, proving itself, excëpt where error was shown. 

Under the facts and circumstances of this case, I would not order 
this account to stand hefore the iûaster as a settled account, for thé 
réason that it is not shown that thé plaintiff had notice, which was 
always essential. But the old inode of taking aecounta before the 
master, by tediously proving every' item; bas been abrogated, and the 
sixty-first raie of thé Bnglish chancèry practice, adopted in 1828, 
requiresthéaccoilnting party tO state his account in the form of débit 
and crédit, which, being verified by the affidavit of the party, stands 
as a basis for the account, in which the other party must show error 
by proof before the master. 2 Daniell, Ch. Pr. 1222. The seventy- 
ninth equityruleof this court is aliuost an exact copyof the sixty-ârst 
English rule. Thé défendant, by his déposition, has prOved his ac- 
count as stated in the county court to bé correct, and under this rule 
of the court he could, without anyleave of thé court, offérit before the 
master as his account, and it will be so treated now. 

By this settlementit appears that there came into the hands of the 
oxecutor $26,590.02, which he has paid out. Of thèse disbursements 
he paid to his brother, the late Joël L. Pulliam, some $21,101.15, on 
12 notes he held against his father, aggregating, without interest, $17,- 
G59. Thèse notes, which are produeed in évidence, bear varions dates, 
from April 21, 1856, to June 2, 18G2. The défendants also produce 
three papers which are called settlements, ail in the handwriting of 
the said Joël L. Pulliam, which it is proved were among the papers 
of his father. They are dated April 21, 1856, November 18, 1859, 
and January 1,1863, and are informai -statements of indebtedness, 
with calculations of interest and crédits referring to thèse notes, and 
ehowing how the amounts of the notes are arrivéd at. 

It is alleged in the bill that thèse notes, or some of them, were 
jaid during the life-time of the father, and that they, with thèse 
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statements, were abstracted, by collusion between thèse brothers, for 
the purpose of using them as debts to abaorb the assets and defeat 
the provisions of the will in favor of the widow. There has been no 
proof introduced to sustain this charge, and it is sought to be eatab- 
lished solely by circumstantial inferences. The relation between the 
father and son is sufficient to explain the accumulation of so large 
an indebtedness, running for suoh great Jength of time. The fact 
that this executor, having paid the outside debts, paid over ail this 
money to his brother on thèse claims without retaining anything to 
pay a debt due to himself, or any commissions for himself as exec- 
ntor, together with the other facts relating to the plans adopted to 
avoid the statute of limitations and protect A. B. Pulliam's land, when 
taken in connection with the other circumstances, that by this means 
the notes, which came to the testator by his marriage with this plain- 
tif, and which, by the will, he has given to her discharged of any 
liability for debts, hâve been absorbed in the payment of thèse claims 
due Joël L. Pulliam, are sufiScient to arouse (considering also the 
charges made against her by the cross-bill) at least an acute sus- 
picion of unfair dealing between thèse brothers to defeat her rights 
under the will ; and they j ustify the défendants in the introduction 
of proof to sustain their characters against the imputations of the bill. 
But, after ail, the facts show conclusively that this debt from the 
father to the son did exist, and a court cannot, on thèse circum- 
stances, override the presumptions arising from the possession of the 
notes, and infer that men of their high character bave abstracted them 
from their father's papers for a fraudulent purpose. The circum- 
stances show unusual favoritism by the executor for his brother as a 
créditer, and possibly if this plaintiff had been his own mother she 
would hâve had no cause of complaint, for it is much more probable 
that creditors would hâve been sacrificed, if sacrifice were necessary. 

But there can be no dispute that the plaintiff's notes were assets 
in the hands of the executor, liable under the law to the payment of 
debts, in the absence of other assets for the purpose. The proposition 
Buggested in the bill, that the wife could claim them by survivor- 
ship, was not seriously pressed at the hearing, and has no support 
under the facts of the case. 

It is conceded by counsel for the plaintiff that the notes of Joël L. 
Pulliam were not barred, at the time of the testator's death, by the 
common statute of limitations of six years. This being so, they were 
good vouchers to the executor, unless barred by the dead man's stat- 
ute, by which it is provided that ail claims against a décèdent shall be 
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demanded and paid on suit brought for them within two years and 
six months from the date of the qualification of the exécuter. Tenn. 
Code. § 2279. But there were payments made to Joël L. PuUiam after 
January 1, 1869, which, owing to a suspension of the statute during 
the war, is the date of the expiration of the time allowed for pay- 
ment {Boothe v. Allen, 4 Heisk. 268; Wehh v. Bronner, 11 Heisk. 305) 
of about $9,000. This must be disallowed, unless the foUowing paper 
opérâtes to take the case out of the rule of this statute. 

By the Code, "if any creditor, after making demand of his debt or 
claim, delay to bring suit for a definite time, at the spécial request 
of the exécuter or administrator, the time of such delay shall not be 
counted in said period of limitation." Code of Tenn. § 2280, and 
notes. The payments made after the bar attached are sought to be 
justified by a spécial request under this statute, and which is as fol- 
Iowb: 

"To /. X. Pulliam, Somenille, Tennessee: In the matter of your claims of 
ail descriptions against the estate of our father, John N. Pulliam, in settle- 
ment of which estate I am acting as executor, I request that you do not 
enforce same by suit or légal proceedings, as the assets of the estate are not 
yet collected by me suflacient to pay the debts due and owing by John N. Pul- 
liam. By your delayiug to sue it shall not préjudice your claims, as I will not 
avail myself of the statute of limitations applicable to executors, adminstra- 
tors, etc. 

"May, 27, 1868. J. J. Pulliam." 

This request for delay is spécial, but the question is whether or 
not the time to be deducted is fixed and definitely ascertained. It ia 
said by the plaintiff there is no demand shown ; but the request im- 
plies a préviens demand. Puckett v. James, 2 Humph. 565, 567; 
Bànk V. Leath, 11 Humph. 515. The executor is not bound to plead 
the gênerai statute of limitations, and, if the bar had not attached 
in the life-time of the décèdent, he might waive it. Batson v. Mur- 
rell, 10 Humph. 301. But there is no such discrétion to waive the 
dead man's statute, and it enures to the beneût of legatees, who may 
always set it up. Brown v. Porter, 7 Humph. 373, 383; Batson v. 
Murrell, supra; Byrn v. Fleming, 3 Head, 658, 663; Wharton v. 
Marberry, 3 Sneed, 603; Wooldridge v. Paige, 1 Memph. L. J. 212; 
Woodfin V. Anderson, 2 Tenn. Ch. 331. In the last case the words 
were thèse: "I request that no suit shall be brought on this note, 
and agrée that the statute shall not run against it." Held, not good. 
Thèse are almost the very words of the last clause of the paper be- 
T.10,no.l— 3 
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fore us, and it is plain they add no force to it, and cannot take the 
case out of the statute. Does the first clause? 

The original act of 1789, chapter 23, § 4, read: "If any créditer, 
wbo, after making demand of bis debt, shall delay to bring suit, at 
the spécial request of the exécuter or administrator, that then and 
in that case the said debt or demand shall not be barred during the 
time of such indulgence." In the case of Trott y. West, 9 Yerg, 433 ; 
S. C. Meigs, 163, the request was to delay "for a short time," with 
a promise "to pay soon," accompanied by a partial payment. It 
was held not to comply with the requirements of this statute, the 
court saying: "The proviso clearly means that the spécial request 
shall stipulate for spécial delay, for a definite time of indulgence, dur- 
ing which the statute shall not bar the claim." In Puckett v. James, 
2 Humph. 564, the testator owed a debt for certain land he had pur- 
chased, and the exécuter requested another créditer to delay a debt 
due him "until the land was paid for," which he agreed to do. The 
court held that this was for a definite time of indulgence : 

"Kot, to be sure," says the court, "for a particular length of time named in 
the request, but for the time that might elapse until he could accomplish a 
certain event named and stipulated in the request. There is nothing vague or 
indefinite in the period hère flxed, for, if the land were paid for, the statute 
would run f rom that period in the same way that it would if a particular day 
of a specified year had been named." 

By this décision it was first adjudged that the definite time to be 
deducted may be measured by the occurrence of some event agreed 
upon as the basis of such measurement. In McWhirter v. Jackson, 
10 Humph. 209, there was this indorsement on the claims : "The 
within àccount is accepted, and will be paid when means sufficient 
corne te my hands." The circuit court charged the jury that this 
was sufiicient under the statutes; but on writ ef errer the suprême 
court affirmed the judgment solely on the ground that by the promise 
the administrator had made himself personally liable, having admitted 
that he had coUected money enough to pay the judgment; the court 
holding that the case was not governed by the act of 1789. In the 
case of Bank v. Leath, 11 Humph. 515, the request made by the exec- 
uters was that the créditer should not sue "until they could procure 
a statement of the account between the testator and the bank ; " and 
this was held te be a stated event and sufficient. In McKizzack y. 
Smith, 1 Sneed, 470, the administrator requested delay, and promised 
to pay "as soon as money enough should be eollected;" and at another 
time, "as soon as Joseph Miller could coUect some money." The 
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court said the case of Trott v. West, supra, had gone very far in con- 
struing the aet of 1789 to mean that the request for delay should 
contain a stipulation for spécial delay, for a dejinite time of indul- 
gence, and held that the request in the case was as deônite as that 
in Puckett v. James, supra, and therefore good. 

It is to be observed that the doubt hère thrown upon the former 
construction of the act of 1789 has been since set at rest by the Code, 
which changes the old statute by inserting the words "for a definite 
time," so that now there can be no doubt on that point. This 
distinction between the act of 1789 and section 2280 of the Code is 
noticed in Birdsong v.Birdsong, 2Head, 603, where the rule is stated 
to be "that the delay agreed upon at the request of the administrator 
to avoid the bar, must be for a definite time, * * * or to an 
event which may oeour, and thereby render the period certain." A 
payment of part and a promise to pay the balance was held to be no 
request at ail. 

The first reported case after the Code is Ghcstnutt v. McBride, 1 
Heisk. 389. The administrator, when requested by the créditer to 
hâve his claim settled, said, "Hold on! your claims are good;" and 
the court, in holding this to be insufficient, said : "It does not show a 
spécial request to delay, for a definite time of indulgence, or for any 
spécial period that can, by reasonable intendment, be reduced to cer- 
tainty." In Cook v. Cook, 10 Heisk. 464, the court, without deciding 
the point, intimâtes plainly that a request "to be patient until I get 
shut of a big law suit in which I am engaged, and I will go ahead and 
pay ofif ail claims," was not sufficiently definite. It was held that the 
creditor must make demand within two years after the time agreed 
on for delay expires, which was not done in that case. In Gailoway 
v.Murray, 1 Tenn. Leg. Eep. 216, there seems to hâve been in words 
no spécial request for delay, and the question was whether one would 
be implied from the f acts. The défendant, in a conversation with the 
plaintiflf on the subject of a settlement, told him "that he wanted to 
settle the whole matter at once, but did not request any delay." The 
"clear import," says the court, "of defendant's language was that he 
would settle as soon as Mrs. Partee came up from Mississippi. 
No express request for delay was made further than thèse words im- 
port." There was no question about the definiteness of the time in 
this case, — that was sufficiently fixed, under ail the cases ; the only 
question being whether there was a spécial request for delay, and it was 
held there was. The latest case reported is Langham v. Baker, 2 
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Tenn. Leg. Eep. 141. The worda of the request do not appaar in the 
report, but the court says : 

"Yet it bas not been held that a gênerai request for delay from time tO 
time, or an assurance that the debt ia good, will save the opération of the 
statute of two years. Such were the requests in this case; and when the 
statute is complète it is a devastavit in the executor or administrator to pay 
such barred debt for which he will be held liable." 

Thèse are ail the cases on this particular subject of the definite- 
ness of the time, but there are others illustrating the rigidity with 
which the courts adhère to thèse statutes to protect dead men's es- 
tâtes. Although the common statute does not run against a dis- 
tributee, the administrator being an express trustée, yet, if the ad- 
ministrator die, this statute of two years attaches in favor of liis 
représentatives; the administrator is himself bound by it, as to his 
own debt, and must pay himself within the two years by settling 
with the clerk and having his debt allowed ; and the state is itself 
barred by il, even for taxes, which is not so as to the other statutes of 
limitation. Gallnway v. Murray, supra; Brown v. Porter, 1 Humph. 
373 ; Hamner v. Hamner, S Head, 398 ; Byrn v. Fleming, Id. 658 ; 
State V. Crutcher, 2 Swan, 514. The Massachusetts cases under a 
similar statute, referred to in Trott v. West, supra, are to the same 
effect. Dawes v. Shed, 15 Mass. 6; Waltham Bank v. Wright, 8 Allen, 
121 ; Jenney v. Wilcox, 9 Allen, 246 ; Bradford v.Forbes, Id. 365 ; Wells 
V. Ghild, 12 Allen, 333. 

Having gone over thèse cases with the utmost care, I am of the 
opinion that the paper offered in évidence hère does not show that 
any definite time was agreed upon for the duration of the delay, and 
that it is impossible to say from it, by référence to any event, how long 
the delay should continue. He gives as his reason for asking delay 
the fact that he had not yet coUected assets to pay the debts of the 
testator. If any implication can possibly be based on the language 
of this paper, it is that the collection of sufficient assets to pay ail 
the debts of the testator is the event which is to fix the duration of 
the time of indulgence. This may never happen, and according to 
the position taken by the défendants bas not yet happened, now 
quite eleven years from the date of this paper. It was apparent to 
thèse défendants — on their theory of this case, that the executor had 
nothing to do with the real estate — then, as now, that this event would 
never happen. The fatal defect of this paper, in this regard, is too 
obvions to require further considération. 

It was suggested that the proof shows that there were then pending 
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Buits on the notes which came into the hands of the exécuter, and 
that it was the end of thèse suits to which the parties obviously 
looked as the duration of the deiay. This paper doesnot say so; the 
parties bave reduced their contracta for delay to writing, and we can- 
not look beyond it, nor imply anything in its favor, not necessarily 
implied from the language of it. In Galloway v. Mwrray, supra, the 
learned judge, in delivering the opinion, says : 

"It is manifest from the décisions that there has been a departure froin 
the strict letter of the statute in order to administer it in its spirit, and to 
meet the right and justice of the cases as they may arise. The statute was 
never intended as a snare by which to entrap the unwary and credulous créd- 
iter, and when such a case is presented, if clearly within the equity of the 
statute, no reflned and technieal construction should be allowed to def eat the 
right. Af ter the administrator has uegotiated for delay and obtalned it, with 
or without a spécial verbal request, and the effect of it has been to paralyze the 
vigilance of the creditor, and the administrator seeks advantage of his own 
wrong, certainly the statute must be lield to protect the creditor and save the 
bar. In such case we hold the spirit of the law is answered." 

This doctrine is urged in the argument hère, but it does not apply. 
Such a case is not presented by this record. This creditor can make 
no pretenee of having been paralyzed by this transaction or by this 
exeoutor. This paper is in the handwriting of Joël L. Pulliam. He 
is proved to bave been an eminent and able lawyer, familiar with 
the administration of estâtes, and capable of taking care of himself ; 
and the executor was his brother, acting under his guidance and in 
his interest. 

We coma now to the détermination of the rights of the plaintifï 
under the will, as against the executor, in relation to the notes the 
testator received of her at their marriage, and other property be- 
queatlied to her. Of course the plaintiff must take ail the property 
subjeet to the rights of creditors, it being impossible for the testator 
to give his property to his wife, exempt from liability to them, what- 
ever power he had to direct the order in which the property should 
be liable. Wills of both real and personal property, in the United 
States, are made subjeet to the rights of creditors ; and to the extent 
that it is necessary to appropriate the property to the satisfaction of 
their demands the intended bounty is defeated. 2 Cooley's Black. 
Com. 378, note 10. This is a matter to be determined upon the 
taking of the account, and the executor is liable only so far as assets 
hâve corne or should bave corne into his hands suiîScient to pay thèse 
bequests to the wife after the payment of ail debts, for the payment 
of which he shall be allowed in the settlement. 
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It îs conceded that two of the notes coUected by the exécuter — that 
of Locke & Abbott for $1,735.49, and that of John L. Parham for 
$7,702.66 — were received by the testator from the plaintiff (or her 
mother for her) at his marriage, and that they are the notes men- 
tioned in the will ; while, on the other hand, it is conceded by the 
plaintiff that the S. R. Carney note for $5,335.83 was not so received. 
But the point is made that the Locke & Abbott note having been 
renewed by the testator in his own name, instead of that of the 
plaintiff or her mother, as it originally stood, it is taken out of the 
category and does not pass by the bequest. I think the testator 
intended it should, and that the intention is plain; otherwise, there 
being only two, he would not bave used the plural. Taking it in his 
own name was a réduction to possession, and would defeat the wife's 
survivorship ; but it nowhere appears that he intended the bequests to 
be limited to such notes as would hâve survived to her. His lan- 
guage is : "I further will to her ail of the notes I received of her at 
our marriage, of which I hâve coUected but a small amount." This 
is plain and unambiguous. 

The master, in taking the account, will therefore allow her thèse two 
and other notes which she may show came to the testator by his 
marriage with the plaintiff and were coUected by the exécuter. If 
the judgment against E. S. and Darling Allen for $250, mentioned 
in the settlement, was on a note coming by the marriage, it will also 
be allowed. The Carney note will not be allowed, as she proves no 
claim to it. The spécifie articles of personal property will be allowed 
to her, unless it is shown either that they did not corne into the 
hands of the executor, were neoessarily absorbed in the payment of 
debts, or that she bas received them. He will be credited with ail 
she received. 

As to the $10,000 of money admitted to be in her possession atthe 
time of the testator's doath, the will gives it to her in the plainest terms. 
It may bave been assets for creditors on failure of ail other resources, 
but it was not her duty to surrender it to the executor. No credit- 
ors are hère asking to bave it applied to their debts, and the execu- 
tor, as to the creditors, bas settled his accounts and been discharged; 
nor does it appear that there are any creditors unpaid not barred by 
tne statute of limitations. 

The next question to be determined is that relating to the real 
estate. It appears that the testator had a quantity of land in 
Arkansas and some in Tennessee. It is not denied, and cannot be, 
that this wUl charges the debts of the testator upon ail the other 
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property, real and personal, in exonération of the legacies given to 
the plaintiff; and the défendants concède that as to any pl-operty 
remaining after the payment of the debts owed by the testator at 
his death, the plaintif? can be eubrogated to the rights of créditera 
who hâve been paid with her money, and may now subject such other 
property to the payment of her legacies. Alexander v. Miller, 1 
Heisk. 65. And they say this is ail the equity she has under this 
will. She claims it was the duty of the execvtor to exécute this will 
by selling the lands to raise a fund to pay the debts, and, not having 
done se, he has committed a fraudaient breach of trust, and is now 
liable to her absolutely for the value of her legacies, and she asks for 
a Personal decree against him to satisfy her claim, and this without 
référence to the value of the lands. The executor insists that the will 
does not give him any power to sell the real estate in Tennessee or 
Arkansas, either expressly or impliedly, and that he had only the 
ordinary remedy of an executor to sell lands where the estate is in- 
solvent or the personal assets insufficient under our act of 1827. 
Tenn. Code, 2267, 2326, 2362.' In Alexander v. Miller, 7 Heisk. 65, 
77, the suprême court of Tennessee holds that where there is no power 
or authority conferred by the will to sell real estate the executor can 
sell uo portion of it, nor apply it to the payment of debts ; and, while 
the gênerai rule is that the personal estate is primarily liable to the 
payment of debts, if it is exonerated by the express terms of the will, 
or by implication, a différent rule applies. The policy of the law is 
to give effect to ail the prcîvisions of the will — those in favor of leg- 
atees as well as those in favor of devisees; and where the real estate 
is charged with neither debts nor legacies by the will, but descends to 
the heir at law, a court of equity will marshal the assets in favor of 
spécifie legacies of personalty and substitute the legatee in place of 
the créditer. But it is plain from this case that where the will, by 
express terms or impliedly, confers power on the executor to sell the 
lands for the exonération of the legatees, it is not necessary to resort 
to tbis equity of subrogation, for in such case the executor may do, 
under the powers of the will, what otherwise could only be done by a 
resort to tbis equity of subrogation. In Diinn v. Keeling, 2 Dev. L. 
283, it was held that the words "after ail my just debts are dis- 
charged," attached to a devise of real estate, do not oonfer a power 
on the executor to sell. But this will goes further than that, and 
does not dépend for the implication of a power to sell upon such 
barren words as those above quoted. The words hère are : "Every- 
thing I hâve named and given to my wife she is to bave and do as 
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she pleases with; none of my children is to put any claim to tlie 
same, nor any other person. I further will and say, the next item, 
after carrying out ail I liave named above, is that my executors shall 
pay ail of my just debts out of the remainder of my estate, and then 
make Alfred and Rachel equal," etc. Then, after appointing his 
three sons executors, without seeurity, he says he wishes "that ail of 
my business shall be settled without being recorded or going into the 
eourt-house." Taking the whole will together, it can scarcely be 
doubted that it was the intention of the testator to confer ample 
powers upon his executors to carry out this will, by selling the real 
estate, if necessary, to pay his debts, in exonération of the particular 
legacies to his wife. That he had his lands in mind is plain, for he 
had given his wife choice of one section of the Arkansas lands ; and 
after the above-quoted direction to pay his debts out of the remain- 
der of his estate, he directs how the Isbell plantation shall go to 
Alfred, and be accounted for by him. The word "estate," unqual- 
ified or restrieted, is always construed to embrace every description 
of property, real, personal, and mixed. Qourley v. Thompson, 2 
Sneed, 386, 393 ; Brown v. Crawford, 9 Humph. 164 ; Archer v. De- 
nea'c, 1 Pet. 585; Lewis v. Darling, 16 How. 1. Itwas held in Will- 
iams V. Otey, 8 Humph. 563, that where property was conveyed by 
deed in trust to pay debts there was a necessary implication of power 
to sell in the trustée ; and the authorities are explioit that where a 
will gives the power to sell land, if necessary or advisable, during the 
course of administration, it belongs by implication to the exécuter. 
Chandler v. Rider, 102 Mass. 269; Peter v. Beverly, 10 Pet. 532; 
Bank v. Beverly, 1 How. 134 ; Fcnwick v. Chapman, 9 Pet. 4G1 ; Tay- 
lor V. Benham, 5 How. 233; Robertson v. Gaines, 2 Humph. 366; 
Lockarî v. Northington, 1 Sneed, 317; Porter v. Gréer, 1 Cold. 568; 
Queener v. Trew, 6 Heisk, 59, 61 ; Green v. Davidson, 4 Bax. 488. 
The case of Queener v. Trcjv, supra, states the rule to be that not only 
will the exécuter be designated by implication as the donee to exé- 
cute an express power of sale, but the power bî sale itself will be 
implied from the nature and character of the requirements of the 
will, where it is manifest that the purposes of the testator cannot be 
carried out without a sale ; and such is undoubtedly the law. It is 
argued for the plaintiff that under the laws of Arkansas the executor 
could hâve sold the lands there without probating the will, or by pro- 
bating it simply without taking out letters, and that under this will 
he migbt bave maintained ejectment. It was decided in Peckv. Hen- 
derson, 7 Yerg. 18, that a mère power to sell for the payment of debta 
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did not break the deseent to the heirs, nor confer such title on the 
exécuter as would enable him to maintain ejectment. But if the 
executor assumed the burden of executing this will in Arkansas by 
his qualification in Tennessee, he was, by ail the authorities. bound 
to do whatever was necessary under the laws of Arkansas to effectu- 
ate his power of sale, and convert the lands into money for the pay- 
aient of debts. It is not pretended that he bas done anything as 
respects the land, and he concèdes that whatever was imposed upon 
him in this regard bas been wholly neglected. What, then, was the 
légal effect of his qualification as executor in Tennessee alone ? 

This was the domicile of the testator, and the administration in 
chief was hère; ail other administrations were ancillary to this. The 
administrator or executor at the domicile msLy always lawfuUy receive 
and give acquittances for assets in another state. WUkins v. Ellett, 
9 Wall. 740 ; Trecothick v. Austin, 4 Mason, 16, 32; Swatzel \. Arnold, 
1 Woolw. 384, 389, In the last case it is said by Mr. Justice Miller 
that the impediment to the exercise of full powers, even by an admin- 
istrator, in a jurisdiction foreign to that of granting his letters, is 
essentially technical and formai, and should not be strained beyond 
its necessary application. The suprême court of Tennessee says in 
Young v. O'Neal, 3 Sneed, 55, that "as an executor or administrator 
has no authority to sue for or collect the assets of which the deceased 
may hâve died possessed in a foreign country, the law does not 
impose on him the duty of doing so. He has no title to or authority 
over the assets in another state ; neither is he responsible therefor. " 
And it was held that a voluntary payment to a foreign administrator 
was not good. But in WUkins v. Ellett, supra, the suprême court of 
the United States répudiâtes that doctrine, and holds that "the origi- 
nal administrator, with letters taken out at the place of the domicile, 
is invested with the title to ail the personal property of the deceased 
for the purpose of converting the effects of the estate, paying the 
debts, and making distribution of the residue, according to the law of 
the place or directions of the will, as the case may be. * * * The 
difficulty does not lie in any defect of title to the possession, but in 
the limitation or qualification of the gênerai principles, in respect to 
Personal property, founded upon the policy of the foreign country, to 
protect home creditors." Now, it is just as compétent for a testator 
to convert his lands into personalty by will, and invest his executor 
with the duty of so administering it, as it is for the law to confer upon 
an administrator the title to personalty in a foreign jurisdiction. 
Lands charged with the payment of debts are always considered per- 
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Bonalty. Craig v. Leslie, 3 Wheat. 563; Cropley v. Cooper, 19 Wall. 
174; Peter v. Beverly, 10 Pet. 532. But, treating it aa real property, 
where a will devises either a power or an estate in lands, the devisee, 
whether he take as executor or otherwise, takes title under the will 
and not by virtue of letters testamentary. Thèse are only the évi- 
dence that he is executor, and do not add to his title or estate. There- 
fore, the principle of Wilkins v. Ellett, supra, will apply to lands in a 
foreign jurisdiction, when the will devises them, just as well as to 
personalty, provided, always, that the will is in conformity to the law 
of the place where the land lies. And this doctrine, that because 
executors cannot sue for or recover assets in a foreign jurisdiction 
the law imposes no duty on them, and they cannot be called to 
account for such assets, bas always been limited to suits about mat- 
ters pertaining to their officiai character, and is generally invoked 
only to protect other persons and their rights, such as suits on their 
bonds, creditors, purchasers, and the like, and never to protect them 
against a breach of trust; and they may and often do occupy two 
relations : that of executors, in the sensé that they are the représenta- 
tives of the deceased, and that of trustées for the parties entitled to 
the funds coming into their hands, or to the property with which 
they hâve been vested for the purposes of the trust. And in their 
capacity of trustées they are often held liable in a court of equity 
both for assets received and breaches of trust, in relation to assets in 
a foreign jurisdiction and to matters not coming within the scope of 
their liability as executors. For example, they are liable as executors 
only for légal assets, nor can their sureties be liable beyond that ; but 
a court of equity will, nevertheless, hold them to account for équita- 
ble assets and ail breaches of trust whatever. Their liability as 
executors is frequently limited or enlarged by statutes regulating the 
administration of estâtes; but such statutes do not necessarily affect 
the equity powers of the fédéral courts. Hence, in determining a 
question like this, we do not consider state statutes, nor state dé- 
cisions, further than they furnish rules ol property to be enforced, or 
rules of évidence to guide in the ascertainment of facts. The probate 
of a will and the appointment of an executor being exclusively within 
the jurisdiction of the state courts, we are concluded by his letters as 
évidence of his officiai character, and the judgment of the probate 
court, whether the instrument be a will or not; but the will being 
proven, and the executor appointed, the proper construction of the 
rights, duties, and powers of the executor, under the will, are not 
authoritatively controlled by either state statutes or state décisions. 
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So that, if the construction placed by the learned counsel for défend- 
ants on thèse statutes and décisions warrants the position that, by 
accépting the exécution of the will only in Tennessee, the executor 
had no authority to sue for or coUeet the assets in a foreign country, 
and no duty imposed upon him to do so, it does not follow that the 
same rule will prevail hère. But I do not think the décisions in 
Tennessee, properly eonsidered, maintain the position. Swancy v. 
Scott, 9 Humph. 326, determined that the résidence of a debtor is the 
aitus of the debt, and the administrator of that sitm was the proper 
party to coUect it, notwithstanding the évidence of the debt was a 
judgment in another state. It did not appear that there was any 
administration in the domicile of the judgment plaintiff, Kentucky ; 
and it was not decided what would bave been the rights of such 
domiciliary administrator except that he could not bave sued in 
Tennessee without taking out letters hère. Tbis was so, because 
Tennessee had not authorized a foreign administrator to sue in her 
courts, and by statute had authorized and required a local adminis- 
tration in such cases. But it does not follow because an executor 
may not sue in a foreign jurisdiction, without taking out letters testa- 
mentary, he bas no duty imposed upon him to take out letters or do 
whatever the local law requires, to give effect to the title he bas 
acquired by the will. His désignation in the will as the choice of the 
testator for that trust imposed upon this executor the duty of taking 
out letters in Tennessee, and it was this désignation that gave him 
the right to take out letters. And the same désignation evidently 
imposes the same duty as to property situated in Arkansas, not 
because he bas taken out letters in Tennessee, but because he bas 
assumed the trust of exécution. The qualification in Tennessee is 
the manifestation of his acceptance of the trust imposed upon him to 
exécute this will, unless he can accept part and décline part ; sélect 
such duties as are agreeable to him, like those of collecting the notes 
given to the widow, and paying the proceeds to his brother, as a 
creditor, and refuse such as are disagreeable to him, like those of 
subjecting the assets first to the payment of debts. 

It is manifest that the testator did not contemplate such a disas- 
trous séparation of thèse trusts, and that the will does not readily 
accommodate itself to such an arrangement. It is almost absolutely 
essential to the rights of this plaintiff that the same person should 
bave the exécution of the will everywhere; and no just man, when 
he came to consider whether he should accept this trust, would for a 
moment hâve hesitated to décline, if he supposed at the time that by 
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abdicating his powers over the Arkansas land the resuit would be to 
defeat the intention of the testator to hâve it applied first to the pay- 
ment of his debts in exonération of this legacy. The solicitude of 
the testator that this should be done by his executors, named in the 
will, is 80 apparent that no one who intended to exécute the will 
rather than control the assets should hâve failed to see that to ac- 
complish that intention would be the first duty of an executor, and 
that a failure to accept the whole trust would almost necessarily 
defeat that purpose of the testator. A trustée cannot separate the 
trusts — accept part and décline part : the aceeptance of any part is 
the aceeptance of the whole. Perry, Trusts, § 264 et seq. Where an 
executor is also trustée of the real estate, he cannot désert the situa- 
tion of trustée and accept that of executor. By acting as executor 
he is liable in both charaoters; the taking of probate is an aceept- 
ance of the whole trust. Ward v. Butler, 2 Molloy, 533; Mucklow v. 
Fuller, 1 Jacob, 198, 201; Worth v. McAdam, 1 Dev. & Bat. L. 199, 
309. The Tennessee cases cited in argument (Snodgrass v. Snod- 
tjrass, 1 Bax. 163; Gilchrist v. Cannon, 1 Cold. 587; Keaton v. Camp- 
bell, 2 Humph. 224; Martin v. Peck, 2 Yerg. 297; Peck v. Henderson, 
7 Yerg. 18; Peck v. Peck, 9 Yerg. 300; Allsup v. AUsup, 10 Yerg. 
284; and Hughlett v. Hughlett, 5 Humph. 452,) do not support the 
position that one named in the will as executor can choose to qualify 
in Tennessee, and décline to qualify elsewhere, and thereby separate 
the trusts. They go to the extent of holding that, if this executor 
had given bonds, his surety would not be liable for any of his breachf.s 
of trust as to the Arkansas assets, and that the probate court would 
bave no jurisdiction to charge him in the settlement of his accounts 
as executor with them, nor the law courts to charge him as for a 
devastavit concerning them ; but not that a court of equity may not 
compel a full and complète exécution of ail the trusts of the will ; and 
that a court of equity will enforce such an exécution of the trusts 
finds abundant support in thèse cases, when taken in connection with 
other adjudications: Andrews v. Andrews, 7 Heisk. 234; Williams v. 
Bradlcij, Id. 55; Milly v. Harrison, 7 Cold. 191; Hubbard v. Epps, 
1 Tenn. Leg. Eep. 320; Draue v. Bayliss, 1 Humph. 187; Deaderick 
v. Cantrell, 10 Yerg. 263; Lafferty v. Turley, 3 Sneed, 157. See, 
also, Schidtze v. Pulver, 3 Wend. 363, and Re Butler, 38 N. Y. 397, 
which hold that the executor must go into another state and qualify, 
when necessary to exécute the trusts of the will. By sections 2221 
and 4069 of the Tennessee Code the executor takes an oath that he 
will perform the will of the testator. 
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But, wbatever the rule in a Tennessee court of equity, there can be 
no doubt in the fédéral courts that the will is the extecutor'a law, and 
its trusts are ail binding on him. Lewis v. McFarland, 9 Granch, 
151; Potter v. Gardner, 12 Wheat. 498; Boyce v. Grundy, 9 Pet, 275 ; 
Fenwick v. Chapman, Id. 461; Peter v. Beverly, 10 Pet. 532; Bank 
of U. S. V. Beverly, 1 How, 134; Taylor v. Benham, 5 How. 233; 
Lewis V. Darling, 16 How. 1; Vaughn v. Northrop, 15 Pet. 1. The 
argument is made that the creditors, not being bound by the order of 
appropriation of assets made in the will, could hâve subjected thèse 
notes to their debts, and that this executor has only done what by law 
he could bave been compelled to do, and therefore has wronged no 
one. It may be doubted on the foregoing authorities whether the 
creditors could do this to the injury of the plaintif, and there are 
many expressions by the suprême court of the United States in thèse 
cases that would justify the holding that even creditors can be con- 
trolled in their rights to the personalty by forcing them to exonerate 
the one fund to which this plaintiff must look for her satisfaction. 
But creditors took no steps to obstruct the intention of the testator. 
They did not set up any claim of this kind, and did not force the 
executor to disobey the will. His duty was to exécute it according 
to its terms. He need not pay the legacy until he knows it will not 
be needed to pay debts; but he has no authority to change the order 
of appropriation mentioned in the will. The creditors could take eare 
of themselves. 

In Gaines v. New Orléans, 6 Wall. 642, 713, the purchasers of the 
testator's land sought to protect their title bj showing that creditors 
were entitled to it under the administration laws, but the court says 
"they cannot substitute themselves for the creditors of the estate and 
use them as ameans to get protection." The same principle applies 
hère. This executor cannot protect himself against a breach of trust 
by showing that creditors had remédies against the trust which they 
did not set up. The law imposed on him an impartial administra- 
tion of his trust. 

I am therefore of the opinion that the défendant J. J. Pulliam is 
liable to the plaintiff for a failure to sell the lands in Arkansas under 
the powers granted to him by the will for that purpose, in order that 
he might exonerate her legacy by applying the lands first to the pay- 
ment of the debts. 

The extent of his liability will be now eonsidered. By this will the 
lands were converted into personalty for the payment of debts, and 
are to be regarded, for ail the purposes of this case, as money at the 
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time of the testator's death. Equity regards that as done whioh is 
required to be done. Cropley v. Cooper, 19 Wall. 167, 174; Graig v. 
Leslie, 3 Wheat. 563; Givm v. Hilton, 95 U. S. 591. In Taylor v. 
Benham, 5 How. 233, the case was somewliat like this : A South Car- 
olina executor was charged by bill in Alabama for money received 
by the sale of lands in Kentuoky, and the court would bave charged 
him for the land in Kentuoky not sold but for the f act that the legatees 
had intermeddled with him by appointing other agents to sell, and 
for other circumstances. The rule is there laid down that a trustée 
is not liable for more than he actually receives, except "in cases of 
very supine négligence or wilful default." If this executor had sold 
thèse lands at the time he should hâve done, he would bave realized 
their value ; and he will be treated hère and charged in the account 
just as if he had done bis duty. Hill, Trustées, 522, 523, and cases 
cited. The plaintiff cannot ask more than bis proper diligence would 
hâve produced. There should be no penalty affixed to him like 
charging him absolutely with plaintifs legacy. He is not bound to 
her unless ail the assets he oould bave realized were sufficient to pay 
the lawf ul debts and her legacy. The master will be therefore directed 
to charge the executor with the value of thèse Arkansas lands, and he 
will find the highest value at any time from six months af ter the date 
of bis qualification (which time the law allowed him to ascertain the 
condition of the estate: Tenu. Code, § 2274) to the end of the two 
years he was allowed to settle the estate. Code of Tenn. § 2295. 
He certainly should bave sold the lands within this period to bave 
been diligent, and the highest value is ail that should be charged 
against him. 

But the plaintiflf had speeifically devised to her one section of the 
Arkansas lands, she making her own sélection out of ail the lands in 
that state. This sélection she bas never made, and it is argued that 
the executor is not cbargeable, because, until she does seleet, be cannot 
soll. This might do if the executor had shown that bis efforts to 
exécute the will had been impeded by her failure to seleot. But he 
repudiated ail obligations on himself in relation to thèse lands, and 
cannot complain that she made no sélection, and bis liability cannot 
be excused on this ground; but he is not liable for the section devised 
to her. It is to be presumed that if the executor had proceeded to 
discharge bis trust she would bave selected the most valuable section 
of ail the lands, and equity will treat this as having been already 
done. The master will therefore ascertain the value by sections, and 
deduct from the whole value that of the best section, and charge the 
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exécuter only with the residue. And the plaintiff may now sélect orie^ 
section, the title to be secured to her by conveyance from the défend-: 
ants according to the practice of the court. Boy ce v. Grundy, supra, 
Lewis V. Darling, supra; Hickey y.Stewart, 3 How. Î50 ; Watts v. Wad- 
die, 6 Pet. 389; S. C. 1 McLean, 200; Watkins v. Holmati, 16 Pet. 26. 

By this will the testator bequeathed to Alfred B. PuUiam bis Isbell 
plantation, valued at $6,000, to be taken into account as part of 
his estate received from the testator. It ia claimed by the plaintiff 
tbat this land is also charged under the will with the debts of the 
estate in exonération of her legacy. This is undoubtedly true, and in 
that respect it occupies no other attitude than does the Arkansas land, 
and ita value must be charged against the executor in the same way. 
The fact that it is specifically devised does not relieve it from the 
burden put upon it by the testator in favor of the plaintiff. By sueh 
devise an equity is no doubt created that this land shall not be 
touched for debts until ail the otber property bas been exhausted. 
Darden v. Hatcher, 1 Cold. 513. Nor does the statute of limitations pro- 
tect the land. He held it under the will and is bound by its trusts. It 
may be that, as between bim and the executor, the statutes of limita- 
tion would proteot the land against the exercise of the power of sale 
for debts, but the equities between thèse devisees is not of that char- 
acter which is barred by the statute of limitations. As against the 
executor the plaintiff bas a right to an account, charging him with 
the value of the land just as if be had sold it to the best advantage 
in the exécution of his trust. 

But it appears by a paper offered as proof that on the twenty- 
second day of June, 1863, subséquent to the date of the will, the tes- 
tator by deed of gift, in considération of love and affection, conveyed 
an undivided half of the Isbell plantation to Alfred B. PuUiam, to 
whom the will devises the wbole. Alfred B. Pulliam says in his 
answer that he went into possession soon after his father died, and 
has been in possession ever since. It is manifest, then, that he did 
not go into possession under the deed, at least until after his father's 
death. He also says in his answer that he acquired by deed of gift 
from his father one-half of said land, the deed being made in 1863, 
and being of record. This answer was filed in July, 1877. It does 
not exhibit the deed, nor is it proved or produced otherwise than by 
its production by his counsel at the bearing. It is said in the answer 
that it was registered as required by law. It appears by the certifi- 
cates upon it that on the twentieth of July, 1872, the day after the 
final settlement of the executor was filed in the county court, and 
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when it was apparent that his land might be needed to answer the 
trusts of the -will, this deed of gift was proved by Joël L. Pulliam, 
one of the subscribing witnesses to it, who states that he eigiied the 
name of the other witness, and saw him make hia mark, the said other 
witness being then dead, and on this proof the deed is registered. 
This proving of the deed took place nearly seven years after the death 
of the testator, and there is no explanation found in the answers or 
in the proof of any of thèse cireumstances; and the possession of this 
paper from the time of its exécution till now is not shown to hâve been 
in Alfred B. Pulliam, except by the production of it by his counsel at 
the argument of this case. Its delivery is proved in no other way than 
by the statement of Joël L. Pulliam, one of the subscribing witnesses, 
before the clerk authorized to take proof of deeds, that the testator 
aoknowledged the instrument, in his présence, to be his act and deed, 
for the purposes therein contained. This would be sufficient, ordi- 
narily ; but it seems to me, under the cireumstances of this case, nearly 
seven years after the death of the grantor, thèse parties should bave 
shown something in explanation of the long delay in proving this 
instrument for registration, if it bad been duly delivered and relied 
on as a muniment of title, particularly where it is admitted that pos- 
session of the land did not accompany the deed. The registration of 
it does not prove it, for it has not been proven and registered accord- 
ing to law. Joël L. Pulliam, the subscribing witness, was not com- 
pétent to prove the signature of the other witness, (in this case 
written by himself and signed with a mark.) The Code of Tennessee, 
§ 2055, enacts that "if ail the subscribing witnesses be dead, * * * 
except one, he may prove the exécution of the instrument before the 
clerk or deputy clerk of the couaty court, the handwriting of the 
other person being proved by some other person ;" and the act of 1869, 
c. 122, § 1, (Code, 2055a,) requires that the proof of the handwriting 
of the deceased subscribing witnesses shall be by two persons ac- 
quainted with his handwriting. It is, therefore, plain that this deed 
is not admissible in évidence and must be excluded. This view of 
the case renders it unnecessary to inquire as to the effect of a deed of 
gift granting the land after the date of a will devising it ; or whether 
the devisee, if he takes part under the will, must be held to take the 
whole under it. 

It further appears, in référence to this Isbell plantation, that the 
testator and Joël L. Pulliam originally purchased it jointly, each own- 
ing an undivided half. The deed to them is dated June 30, 1856, 
and conveys the land absolutely for $é,400, acknowledged to be paid. 
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On the eleventh day of March, 1858, Joël L. Pulliam, by deed, con- 
veyed absolutely to his father an undivided one-half of the land for 
the considération of $2,200 to him "in hand paid, and balance to 
be paid." A paper called an obligation, also dated March 11, 1858, 
signed by John N. Pulliam, is also introduced in évidence, by which 
it appears that the two purchasers from Isbell executed in payment of 
the purchase money their four bonds for $1,100 eaeh, payable re- 
spectively December 25, 1857, 1858, 1859, and 1860; that J. N. Pul- 
liam had paid the first of thèse bonds, and by this instrument obli- 
gates himself to pay the others; and, in considération of his having 
paid the first bond and binding himself to pay the others, the deed 
by Joël L. Pulliam to his father was made. This paper is not regis- 
tered ; neither it nor the deed reserves any lien on the land to secure 
the performance of this obligation ; neither does the deed from Isbell 
to them reserve any lien. It is claimed in the answers and said in 
the dépositions that the testator did not fully pay for the land, and 
that at the time he died the encumbrance for the unpaid purchase 
money was greater than the value of the land. This fact is sought to 
be established by inferences as to the value of the land drawn from 
the considération mentioned in the deeds; for the parties hâve not 
seen fit to prove its value., nor the exact amount of the unpaid pur- 
chase money. It is said in argument (though the facts are not 
proved in the record) that the alleged lien for the purchase money was 
foreclosed, — how, does not appear, — and that the land was purchased 
by Joël L. Pulliam, and by him conveyed to Alfred's children. 

The theory of the défendants is that Alfred B. Pulliam took one 
undivided half of the land under the deed of gift, discharged of ail lia- 
bility for the purchase money due ; that he took the other half under 
the will subject to an encumbrance for the whole of the purchase 
money, and because there would be nothing left after paying the 
encumbrance, the executor had no duty to perform, and is not to be 
charged with anything on account of this land. But it does not 
legally appear hère that Alfred had any deed of gift ; and, if it had 
taken effect, it is questionable whether he could claim that half dis- 
charged of its liability for the purchase money as against Jiis co- 
devisees. It was the executor's duty to sell this land for the payment 
of debts. If the debt for the purchase money was a valid and subsist- 
ing one, not barred by the statute of limitations, he could bave paid 
it, and it was his duty to pay it, and he would be entitled to crédit in 
his accounts for the amount paid. If the debt became barred by the 
T.lO.no.l— é 
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two years and six months' statuté, the bar enured to the benefit of 
1;he devisees and legatees under this will ; and if not paid or sued for 
within the time it was foreyer barred in law or equity by the express 
tanguage of the statute. If Joël L. or Alfred B. PuUiam has paid off 
this eneumbrance it is not shown by this record. They could not by 
such payment create against the plaintiff any debt or obligation to 
refund them the money, or indeed any equity, except the right to be 
subrogated to whatever claim the original créditer had against the 
estate, nor could they, as against the executor, enlarge the rights of 
the original creditor. 

If the creditor within the two years and six months had filed a bill 
to enforce his lien, and it were in fact a valid and subsisting lien for 
a debt due by the testator, and by the proceedings the executor was 
divested of his title in the land, or the devisees beoame divested of 
fcheir title, so that the executor could not exécute his power of sale, 
then he would be discharged from any further liability as to the land, 
unless it could be shown that by neglecting to sell and pay off the 
eneumbrance the plaintiff had been sacrificed. But he sets up no such 
defence, his theory being that as executor he had nothing to do with 
the land. But he should hâve defended against any eneumbrance, if 
invalid, and defeated it ; if valid, he should hâve paid it, if his accounts 
show that he had assets for the purpose or could hâve raised a fund 
by the sale of property. 

I cannot say from this record whether IsbeU had a debt against 
the testator. None is proven, nor are the bonds produced, nor is 
there any proof that they were a lien on the land or valid. It does 
appear by the récitals in the obligation of March 11, 1858, that J. J. 
PuUiam was a surety on the purchase-raoney notes ; if this be so, it 
is possible there was not even an équitable vendor's lien. I think, 
in taking an account like this, the défendant mày before the master 
prove any fact which will excuse him from liability, and he may 
therefore make such proof as he may be able on this subjeet of the 
«ncumbrance and the master will report the facts. He will, however, 
charge the executor with the fuU value of the whole land, as already 
directed in the matter of the lands in Arkansas, and report the facts 
a.8 to this alleged debt to Isbell, and the alleged eneumbrance, and the 
présent condition of the title and ownership of the Isbell plantation. 

The question of the post-nuptial contract of October 20, 1860, aris- 
ing on the original bill, does not seem to me to be a practical one. 
The condition of this estate does not indicate the possibility of any 
residuum after paying the legacies to which the plaintiff is entitled 
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under the ■will. The most that is or can be claimed by the plaintifif 
under this contract is the power to dipose by will of $10,000 of the 
testator's estate. If that is to be secured, possibly the only way 
would be, as claimed by the plaintiff, to set apart the amount at ■ 
interest, pay the interest to the residuary legatees, and grant leave to 
the plaintiff 's appointée after her death to apply for the f und. I shall 
reserve ail the questions arising about this contract till the coming in 
of the master's report, and if it shall then appear that there will be 
any fund in the hand of the executor this can be determined. 

The défendants file a cross-bill, in which they allège that during the 
late war their father was possessed of some $20,000 or $30,000 of 
gold coin, which he buried for safety near the résidence of the plain- 
tiff 's mother, in an adjoining county to Fayette county, where their 
father and thèse défendants lived, but in the state of Mississippi ; that 
this money has been fraudulently appropriated by the plaintiff; and 
that she should be held to account for it to them in this suit. 
, If we admit as compétent ail the proof offered on this subject, it 
îalls far short of even tending to show that the plaintiff possessed 
herself of any of her husband's buried treasure, if such he had at his 
death. It is plain that much of the proof, if not ail of it, by which it 
is sought to charge her with this gold, is whoUy inadmissible. It 
consists entirely of déclarations of her husband that he had gold 
buried of which she knew, most of them made when she was not 
présent ; and if she were présent and heard such déclarations, she 
would not be bound by them, and her knowledge of its hiding place 
would not prove that she appropriated it. It is incredible that 
twenty-five or thirty thousand dollars of gold should be buried, not 
far from the résidence of thèse défendants, by their father, and they 
not make any further effort to recover or trace it than they are 
shown by this record to hâve made, if they believed it was there at 
the time of his death. The proof of any admissions by her of a 
knowledge of this gold is unsatisfactory, and it is not shown that she 
ever admitted that she got it. Her husband's statements that he 
had such gold, and had buried it where his wife and her brother 
eould find it, will neitheï prove as against her that there was such 
hidden treasure within her power, nor that, taking advantage of her 
knowledge, she took it into her possession. 1 Greenl. Ev. § 185, 
note 2; Smith y. Scudder, 11 S. & E. 325 ; Birdseye v. Flint, 3 Barb. 
500; 1 Greenl. Ev. §§ 197, 197a, 199, 200. The duress of the rela- 
tion of husband and wife will often secure aequiescence in the false 
stalements of each other. She accounts for the money shown to 
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liave been lent to Trotter without any necessary imputation that she 
got it from the alleged hidden resources. 

Nor can Joël L. Pulliam be charged with the possession of any of 
this treasure by the déclarations of his father that he had placed 
some of the paper money injured by its burial in his hands to be 
redeemed at the treasury. The rights of the parties must dépend 
vipon their respective interests in the property shown to hâve had an 
existence at the time of the testator's death, and not upon any spéc- 
ulations as to what beoame of large quantities of gold which he 
boasted of having buried during the war, and which each of thèse 
parties affeet to believe the other has obtained and appropriated. 
The cross-bill will be dismissed when a final decree is entered. 

The question of interest is reserved. The master will calculate it 
as he may think lawful on the facts before him, and report his action 
and the reasons for it. On the eoming in of the report, and its con- 
firmation, the plaintiff will be entitled to a personal decree against 
the exécuter for whatever amount may be found in her favor on 
account of the legacies given her by the will, less so much of said 
legacies as were necessarily paid in the discharge of lawful debts. 
This disposes of her equity against the executor. Her equities 
against the other legatees and devisees are simple. She is entitled 
to be subrogated to the rights of creditors, so far as her legacies hâve 
gone to pay their debts, but no further. It is not her legacy which 
is charged upon the residuum of the estate, but the debts, and she is 
entitled to charge the lands or other property only so far as debts 
liave been paid with her money. To that estent (and the master 
will report how this is) her claim will be a lien on the lands, to be 
satisfied first out of those devised to the residuary legatees, and last 
out of the Isbell plantation. I do not see that she has any equity 
against Joël L. PuUiam's eatate for the money paid him, which was 
wrongfnlly paid, becauae barred by the statute of limitations. She 
must look to the executor for that, and has no claim to recover it 
back from the creditor. If the debts were fraudulent, as charged in 
the bill, she would hâve that right, but they are not. There being no 
regular master in chancery in this court, J, B. Clough, Esq., one of 
the commissioners of the court, will be appointed spécial master to 
take the account. 
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PuLLUM V. PuLLiAM, Ex'r, and others. 
(Cireuit Court, W. D. Tennessee. February 12, 1881.) 

1. Pkacticb— Reheaking — Intbrlocutort Decree. 

A pétition for rehearing is not necessary where there has been only an inter- 
locutory decree ordering an account ; nor ia it irregular to consider at the hear- 
ing, on exceptions to the master's report, aU questions determined in the former 
decree. 

2. Same— Bill bt Legatee fob ak Aocountino. 

A spécifie legatee, flling a bill for a gênerai account of the administration, is 
not conflned to the particular errors alleged in the bill, as she might be if she 
were surcharging and falsifying a stated account. 

S. EXBCUTOB — LiABLB for LoSS BY DEPRECIATION IN PlilCB FROM DeLAT OF 

Sai,e— Estent of Ltabilitt. 

An executor who delays for 14 and 20 months to sell cotton of the estate, for 
no other reason than a belief that it will advance in price, will be held for ail 
losses by dépréciation in price, although he may hâve dealt with his own cot- 
ton in the same way. He thereby become3 liable absolutely for the value of 
the cotton at the time he should hâve sold it, and will not be credited with a 
loss incurred by the failure of his factor, although the factor at the time was of 
good crédit. 

4. Bame— Liable for Intbrest on Specific Legacies. 

Spécifie legacies bear interest from the death of the testator. Therefore, 
where certain notes belonging to a wif e before her marriage were bequeathed 
spcciflcaDy to her by the husband's will, and certain other property was also 
given to her speciflcally, she is entitled to interest although the property was 
used by the executor for the pajTnent of debts which would hâve been lawful 
if there had been a deficiency of other assets. 

5. Bame— Principles of Equity Governing the Liabilitt of Executor fob 

Ikterest. 

Upon an examination of the cases, the principles upon which a court of 
equity will charge an executor with interest on balances found against him are 
stated to be : (1) Where he keeps in his hands moneys which it is his duty to 
invest or pay to the persons entitled, he will be chargeable with interest when 
he makes interest, or is presumed to hâve done so, because he has used the 
fiind for himself, or mingled it with his own funds, or kept it idle during an 
unnccessary delay in settling his accounts. (2) He will not be chargeable with 
interest on the theory of a quasi criminal penalty for a breach of trust. (3) 
The presumption that lie lias made interest does not arise where no funds, as 
a fact, come into his hands, or were inimediately paid out in good faith for a 
purpose erroneously supposed to be lawful. (4) What is to be deemed an un- 
necessary rétention of funds is a question of fact, depending upon the circum- 
stances of each case ; but the court will not act on mère inferences, and tlie 
balances retained must be to a considérable or substantial amount compared witli 
the whole estate. Ileld, therefore, where the executor was chargea by the mas- 
tcr with losses on sales of cotton incurred by his négligent delay in selling it, 
and for money paid to a créditer after the claim was barred by the spécial stat- 
ute of limitations in favor of decedcnt's estâtes, that he was not, on the facts of 
thci case, chargeable with interest on thèse sums. Ueld, also, that he was not 
chargeable with interest on a small balance of $500 used by him in paying his 
own debts, the estate amounting to as much as $30,000, and it appearing that 
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he had waived ail compensation. Held, aîso, that interest wîll net be charged 
from the flling of the biU, but only from confirmation pf master's report, unless 
the exécuter was liable for it in the flrst instance. 

6. EXECUTOR DE FACTO — EXTBNT DP LlABILITY^-AS AOENT AND AttORNEY. 

A person named as exécuter in the will, who refuses to qualify and renounces 
the trust, but who becomes the de facto exécuter and assumes the whoJe 
management of the estate, will be liable, as exeeutor, for assets actually received 
by him, but net fer losses incurred by bis négligence for which the lawful 
exécuter is liable ; and this, although he received the assets as the agent and 
attorney of the lawful exécuter in cases where he haa not delivered them over 
to him. He is liable also as agent and attorney. 

7. Same— An Express Trustée of an Implied Trust— Cannot Hold Adverselt 

WITHOUT Notice. 

The common statute of limitation of six years is not a defence to a bill in 
equity seeking an account and satisfaction by a legatee against such person. 
He is, in that case, an express trustée, the trust being implied from the con- 
tract of agency, and not against the contràct upon the évidence. This distinc- 
tion explained. Nor can such a trustée dénude himself of his trust and hold 
adveraely, witheut notice to the ceatui que trust. 

8. Estâtes of Deceasbd — Appropriation of Assets — Crbditor Holding Debt 

Barred bt Statute, an Express Trustée. 

A créditer of the testator, holding a debt barred by the spécial statute of lim- 
itations in favor of decedent's estâtes, cannot receive or appropriate assets te 
the paymeat of his debt so barred, without becoming liable to the exeeutor and 
legatee in equity for the money so wrongfully paid to himself, and he mugt 
refund it, with interest ; nor is he protected by the common statute of limita- 
tions from the time of the appropriation, being an express trustée, under the 
circumstances above stated, until the cestui que trust lias been notified. 

9. Same — A State Statute Limiting Time for Présentation of Claims a 

RuLB of Property as to Trusts, and is Binding on Fédéral Courts 
SiTTiNG IN Equitt. 

A statute of Tennessee, which provides that unless a créditer shall, within 
two or three years, as the case may be, présent his claim to the exécuter or 
bring suit thereon, it shall be forever barred and the exécuter liable to account 
for any payment made, is not ouly a statute of limitations, but a rule of prop- 
erty relating to trusts, which the législature of the state alone can make, 
and as such it is binding on the fédéral courts sitting in equity. 

10. Will— Real Estate— Legacy Charge on Land. 

If a will exonérâtes a spécifie legaoy by charging the debts upon ail the estate, 
real and Personal, the land is not liable te the spécifie legatee unless, ou a 
deficiency of Personal assets, the spécifie legacy has gone to pay debts. 

11. Will— HusBAND and Wife—Post -Nuptial Bond— Satisfaction. 

A spécifie legacy, given te a wife by a will, is a satisfaction of a post-nuptial 
bond for like amount, unless the intention clearly appear te the contrary. 

12. Bill for Account and Satisfaction of Legacy— Pormal Parties— Juris- 
diction. 

Where a citizen of another state, being a spécifie legatee, filed a bill against 
the exécuter and residuary legatees for an account and satisfaction of her leg- 
acy, hdd, that the court had no jurisdictien te decree an account and relief in 
favor of residuary legatees, citizens of the same state with the exécuter, who 
had filed no cross-bill, and were only défendants for the purpose of aseertain- 
ing the rights of the plaintiS. 
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In Equily. 

See the former opinion delivered in this cause, ante, 23, for tbe 
iacts. 

Wright, Folkes dt Wright, for complainant. 

Calvin F. Vance, H. C. Moorman, Harris é Turley, and C. C. Ilarris, 
for défendants. 

Ham.mond, D. J. This cause cornes again before me on exceptions 
to the report of the spécial master, John B. Clough, Esq., and on a péti- 
tion for rehearing as to the question of the money paid to Joël L. 
FuUiam af ter the bar of the statute in favor of dead men's estâtes. 

I find it unnecessary to détermine whether a pétition for rehearing 
can be heard at this stage of the cause. The former decree was only 
interlocutory, for an account, and on final hearing ail questions are 
open. Fourniquet v. Perkins, 16 How. 82. 

LOSSES ON COTTON. 

The executor excepts to the master's charge of $6,130.85, losses on 
cotton belongiug to the estate. I cannot do better than to appro- 
priate, as the opinion of the court, the report of the master on this 
Bubject, it is so thorough and to my mind so conclu si ve an exposition 
of the f acts as sbown by the proof and the law as I find it af ter a 
careful examination of the authorities. 

Nor do I think the fact that there are no specified allégations in the 
bill in regard to this cotton alters the case. It is not like a bill to 
surcharge and falsify a stated accouiit, or to reopen a settlement. 
It is for an account of this adtainistration de novo, and the plaintiff 
is in no sensé bound by the settlement in the county court of which 
fihe had no notice, either actual or constructive. As a mère ques- 
tion of évidence, the settlement in the county court is prima fade 
■taken in favor of the executor, but it is not binding on the plaintiff, 
as it might bave been, perhaps, if she had been présent or notified. 
Besides, the proof shows that this executor himself did not know the 
iacts about this cotton, and how could the plaintiff ? They were dis- 
closed only by the searching investigation necessary in taking this 
account before the master. I am satisfied this is not a case for the 
application of the rule so much relied on, that we must be confined 
to the bill and issues made by it in taking the accounts. In Badger 
V. Badger, 2 Gliff. 137, it is distinctly stated that "he had given pub- 
lic notice to ail persons interested," and Lupton v. Janney, 13 Pet. 
581, was placed by the court "wholly upon the ground of lapse of 
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tîme," and the meaning of this is apparent when compared with the 
report in 5 Cranch, 474. The suprême court says, in Pericins y. Hart, 
11 Wheat. 237, that, even at law, a settled aecount is only prima 
facie évidence of its correctness, and concludes nothing as to items 
not stated in it, Hager v. Thompson, 1 Black, 80-93 ; Piatt v. Vattier, 
9 Pet. 405; Stevens v. Page, 7 How. 819; Ckappedelaine v. Deche- 
naux, 4 Cranch, 306 ; Lidderdale v. Bobiiison, 2 Brock. 159 ; Pratt 
V. Northam, 5 Mason, 95. 

Thèse cases show that when acquiescence, lapse of time, and the 
statute of limitations are relied on, and it is shown that a settle- 
ment has been made of which the parties had notice, and it is sought 
to be reopened by bill charging fraud, mistake, or the like, the court 
requires strict pleading, alleging the fraud and omissions, and explain- 
ing why they were not set up at the time of the hearing. But thèse 
rules eannot apply to a case like this, where no final settlement has 
been had, except one that is ex parte, the effect of which is prescribed 
by statute and well understood not to preclude an accounting de novo 
in a court of equity, if any errors hâve been shown, even in the state 
courts. It is said that the rule which binds a party to an aecount to 
which he does not except, présupposes proper notice. Carr v. Lowe, 
7 Heisk. 84; Jameson v. Shelby, 2 Hamph. 198, 200, which was not a 
bill for a gênerai aecount, but only to correct one item; Btate y. Hyde, 
4 Bax. 464. 

The master says, in référence to this cotton ; 

"After a very çareful examination of ail the proof, I flnd and report that 
John N. Pulliam, in the year 1864, raised a crop of cotton on his home place, 
in Fayette county, and in the year 1865 he raised a crop of cotton on the Isbell 
place, in said county. Of this 1864 crop a portion had been hauled to Mem- 
phis and disposed of before the death of John N. Pulliam, and the balance was 
stored in two cabins on the Isbell place. On îfovember 16, 186-5, this cotton, 
amounting to 22 baies, was shipped by the executor at La Grange, Tennessee, 
by rail to George W. Trotter, a merchant at Memphis, Tennessee, and was 
received by him on the eighteenth day of the same month, and stored in the 
cotton-shed of Eambaut & Lamb, where it remained until Trotter's failure, 
when the executor toolc charge of it and placed it in the hands of Owen Mc- 
Nutt & Co., on May 7, 1867, Said flrm, on June 24, 1867, sold nine baies of 
this cotton at 24 cents a pound, netting $906.83 ; on June 28th f ollowing they 
sold 12 baies at 21 cents a pound, netting ,$992.98; and on July 17th foUowing 
the remaining baie at 17 cents a pound, netting $67.97 — making in ail the sum 
of $1,967.78, the amount with which the executor charges himself. 

" I also flnd and report that the amount of cotton raised on the Isbell place 
in 1865, and belonging to the estate, was 38 baies. None of this cotton was 
ginned or sold at the time of John N. Pulliam's death ; but it was ail picked, 
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taken to tlie home place, some one and three-fourths miles distant, ginned, 
and hanled back to the Isbell place, and stored before the executor's sale, 
Janiiary 19, 1866, there being no gin on the Isbell place. On March 9, 1867, 
this cotton was sold by Trotter at 20 cents a pound, netting $2,573.56, the 
return of sale being dated May 1, 1867. Said George W. Trotter failed about 
tliis (irne, and thèse 38 baies of cotton became a total loss to the estate, as 
repoited by the exécuter, except the flrst dividend of $86.04. 

"It is claimed by the complainant that the exécuter should hâve sold this 
cotton proraptly; that he had no right to hold any of it for a period of from 
15 to 18 months on a falling market; and that he is, therefore, answerable for 
the entire loss. The executor, on the other hand, claims that he acted in 
good faith, and that, therefore, he is net to be made answerable for theso 
losses. 

" I find and report that from the qualification of the executor, December 6, 
1865, there was an almost constant decrease in the price of cotton down to 
the time when this cotton was actually sold. I further flnd that the executor 
and his attorney, Joël L. Pulliam, treated their own cotton, some 80 to 90 
baies, in the same manner as the executor treated the cotton of the estate, 
recovering from Trotter their own at the same time that the said 22 baies 
belonging to the estate were recovered from him. The executor, in his settle- 
ment with the county court, claims that the 38 baies of cotton, so sold as 
above stated by Trotter, were shipped and appropriated by him without in- 
structions, and no proof bas been adduced to contradict this. 

"The Code of Tennessee, § 2243, provides that the executor shall sell 
the persoîuiity at publie sale, pointing out the mode. But in Johnson v. Kap, 
8 Humph. 142, it was held that he might sell ' at private sale or otherwise, and 
in doing so, generally speaking, he will incur no liability beyond accounting 
for their value;' and in Hunter v. Bryant, 12 Wheat. 32, the suprême court of 
the United States deeided that an ' executor, who takes charge of the aflairs of 
a mail in trade, raust necessarily, in the winding up of his aflairs, be allowed 
a reasonable discrétion.' Smith v. Smith, 4 Jolins. Ch. 282; Bradshaw v. 
Cruise, 4 Heisk. 260; Thompson v. Brown, 4 Johns. Ch. 619. In his life-time 
John N. Pulliam sold his cotton through said Trotter, as his cotton merchant, 
and Memphis was then a market for Payette county cotton. 

"Assuming there was no inala fides in the executor holding this cotton, 
and that it was held iu the best of faith for an anticipated rise, just as he held 
his own, still I do not think he had a right, as executor, to hold it for such a 
purpose, though the anticipated advance would bave been solely for the benefit 
of the estate. In King v. Talbot, 40 N. Y. (Hand,) 76, it is said by the 
suprême court of îTew York 'that the just and true rule is that the trustée is 
bound to employ such diligence and prudence in the care and management as, 
in gênerai, prudent men of discrétion and intelligence in such matters employ 
in their own like affairs.' This necessarily excludes ail spéculation, ail invest* 
ments for an uncertain and doubtful rise in the market, and, of course, every- 
tJiing that does not take into view the nature and object of the trust. Hemp- 
hill V. Lewis, 7 Bush, 214 ; Phillips v. Phillips, 2 Frem. 12 ; Taylor v. Tabrum, 
7 Sim. 12 ; Braser v. Clark, 5 Pick. 96 ; 6 Mod. 181 ; 1 Bouv. Dict. ' Devastavi t,' 
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4, 5; Thompsoii v. Brown, 4 Johns. Ch. 629-630; 4 Kent, Com. 551, and note 
b, et seq. 

" ïhe 22 baies of the 1864 crop of cotton were shipped to Memphis, Novem- 
ber 16, 1865, and the crop of 1865, being 38 baies, was ginned and baled 
ready for market before the sale of thepersonal property, January 19, 1866, 
and I tbink, and so report, that ail this cotton should hâve beeu sold 
promptly, at or about that time, under ail the circumstances surrounding this 
case, and that the conduct of the executor in holding it as he did, for so long 
a time and on a decliûing market, and with so large an indebtedness against 
the estate drawing interest, was not such an exercise of diligence and pru- 
dence, in tnist matters, as would excuse him from the loss thereby resultiug. 
From the déposition of Thomas H. Allen I flnd that the priée of such cotton 
as this, during the months of January and February, 1866, was 38 cents a 
pound. Had the executor promptly sold the 60 baies of cotton he would hâve 
■realized for it $6,730.35 more than he did ; his delay causing a loss to the estate 
of that amount." 

I do not find anything in the cases cited by the learned counsel 
for the défendants to militate against thèse conclusions of the master. 
It is, undoubtedly, often said that the measure of prudence for a 
trustée is that degree used by an ordinarily prudent man in the con- 
duct of his own affairs. But non constat, because a trustée, by the 
same conduct, loses his own property, that it was a prudent exercise 
of his trust. Hill, one of the défendants in this case, says he sold 
his cotton in Somerville, near where ail thèse parties lived, and the 
estate cotton was kept, for 50 cents per pound, and AUen's testimony 
is conclusive that it was worth ail the master has charged the executor. 
And yet, keeping it for a higher price for eo long a time, the executor 
sold it for 17 and 20 cents a pound. It does not seem to me, under 
the facts disclosed, a prudent thing for a man to hâve kept his own 
cotton for 15 or 20 months on a falling market, upon any theory that 
ultimately it would advance. The close of the war threw an accu- 
mulated quantity upon the market, and opened an opportunity, for 
unobstructed production, and it was mère spéculation to suppose that 
the émancipation of the slaves would so decrease production as 
to enhance the price. A man may take such risks with his own, but 
if he embark the property of others in such a doubtful and dangerous 
sea of spéculation, he must answer for the conséquences. The proof 
shows they held their own cotton, but they lost none of it by Trotter's 
failure, and how this happened is unexplained. 

As to the executor, it is plain that he turned the management over 
to his brother, Joël L. Pulliam, who, while renouncing the trust im- 
posed by the father's will, became de facto the executor, thereby 
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«vading responsibility otherwise attaching to him. But the executor 
is none the less liable for bis acts. I cannot resist the impression 
rnade by the whole case that this de facto executor conducted the affaira 
with peculiar selfishness, and in utter disregard of the rights of the 
plaintiff, and that the responsible executor allowed this to be done, 
Joël L. PuUiam is dead, and many things are unexplained which 
probably he could explain ; but the burden is on the défendants to 
show that they did ail that could hâve been done to save this estate 
from loss. The liability of the executor does not grow out of any im- 
prudent sélection of Trotter as the factor : on this ground, probably, 
he would not on the proof be liable ; but out of the long delay in sell- 
ing the cotton, whereby the executor became absolutely liable for its 
value without référence to his subséquent conduct in its sale. 

Under our statutes of administration two years and a half, and at 
most three years, are allowed an executor or administrator to finally 
wind up an estate. Of course many contingencies may protract this 
term, but it indicates that 15 or 20 months cannot be safely allowed 
to pass without selling a commodity like cotton, so readily command- 
ing the highest cash prices, and at the same time so fluctuating in 
value that it bas become the chief article of spéculative gambling in 
market values. It would subject estâtes to irretrievable ruin to allow 
this élément of spéculation to enter, into their management. I do 
not hold that executors are to be liable for every delay nor every loss 
by any delay, but only that unreasonable delay, prompted by no other 
motive than spéculation for a higher price, cannot be indulged, and 
that 15 or 20 months' delay on a constantly-declining market is 
unreasonable. 

The statutes requiring a public sale are only directory, and 
although in some states it is thought necessary to especially author- 
ize sales of such commodities by factors, I am of impression that 
without such statutes an executor may sell in that mode without 
incurring any risk of loss by dépréciation, or by failure of the factor 
or purchaser, if he acts with ordinary circumspection and prudence, 
and within a reasonable time. Neither is the test of this prudence 
to be found in any factitious différences of price which might bave 
been obtained by selling in one mode or at one time, rather than 
in another ; for, in ail affairs of men, such matters must dépend on 
sound discrétion. But there are limita to the conduct of executors 
and trustées, and within thèse limits they must be kept, and in this 
case the défendants acted beyond ail reason in holding the cotton. 

I shall not undertake to distinguish cases, but only cite those I 
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have examined, including ail cited in argument, and am content to 
rest my judgment on the principles enunciated in those most favora- 
ble to the executor, Lockhart v. Horn, 1 Woods, 628; S. C. 17 Wall. 
570 ; McKenzie v. Anderson, 2 Woods, 359 ; Ex parte Jones, 4 Cranch, 
185; Green v. Hanberry, 2 Brock. 403; Ventress v. Smith, 10 Pet. 
161 ; Head v. Starke, Chase, Dec. 312 ; Johnson v. Kay, 8 Humph. 
142; Bradshaw v. Cruise, 4 Heisk. 260, 203; McCaleh v. Ferry, 5 
Hayw. 88; Michel v. Brown, 4 Bax. 468; Rockhold v. Blevins, 6 Bax. 
117; Deherry v. Ivey, 2 Jones, Eq. 370; Tyrrell v. Morris, 1 Dev. & 
Bat. Eq. 559; Wynns v. Alexander, 2 Dev. & Bat. Eq. 58; Cannon v. 
Jenkins, 1 Dev. Eq. 426; Williams v. Maitland, 1 Ired. Eq. 92; Whit- 
ley V. Alexander, 73 N. C. 444 ; Bryan v. Milligan, 2 Hill, Cli. 361 
Mikell v. Mikell, 2 Eich. Eq. 220; Teague v. DeacZ?/, 1 McCord, 456 
Lamb v.Lamh, Speers, Eq. 289; Webb \. Bellinger, 2 Desa. Eq. 482 
Hext V. Porcher, 1 Strob. Eq. 170; Boggs v. Adger, 4 Eich. Eq. 412 
Clary v. Sanders, 43 Ala. 287; Harris v. Parker, 41 Ala. 604; McRae 
v.McRae, 3 Bradf. 200, 206; Sc/it(îte v. Z'wZfer, 3 Paige, 1S2; Re 
Butler, 38 N. Y. 397, 400; Thompson v. 7î;y«^ï«, 4 Johns. Ch. 619; 
Pierson v. Thompson, 1 Edw. Ch. 212 ; Litchfield v. J>F/ufe, 7 N. Y. 
438; Hasbrouck v. Hasbrouck, 27 N. Y. 182; Mea^i v. Byington, 10 
Vt. 116, 121; Munteith v. 2îate, 14 Wis. 227; iVe/'s Appeal, 57 Pa. 
91; San/orci v. Thorp, 45 Conn. 241. 

INTEEEST ON THE LEGACIE3. 

Schedule C of the report shows the property specifically bequeathed 
to the plaintiff, including the notes and interest on them collected of 
the debtors, to bave been $12,430.32. The interest on this irom the 
death of the testator to the filing of the master's report, at 6 percent., 
is $8,051.06, makingthe amount due the plaintiff, principal and inter- 
est, $20,481.38. That spécifie legacies bear interest from the date 
of testator's death is settled. Eoper, Legacies, (2d Am. Ed.) 1250 ; 
2 Williams, Ex'rs, (4th Am. Ed.) 1221; SuUivanv. Winthrop, 1 Sumn. 
1; Dardenv. Orgain, 5 Cold. 211; German y. German, 7 Cold. 180; 
Mills v. Mills, 3 Head. 706 ; Jones v. Ward, 10 Yerg. 161 ; Harrison 
V. Henderson, 7 Heisk. 315, 348. 

INTEBEST AGAINST THE EXEOOTOR. 

The master bas not in fact in the aecount charged the executor 
■with interest on any item found against him, but the report and tlie 
proof show that, deducting the value of the lands, the executor is 
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charged with a balance in his hands, or that should hâve been in his 
hands on the theory of the report, amounting to $16,538.45. If in- 
terest were charged on this sum from the date of the executor's settle- 
ment in the county court to the date of the master's report at 6 per 
cent., the usual rate in this state, it would be $7,905.37, making 
altogether, without the lands, $24,443.82, — sufficient to pay the plain- 
tiff and leave a surplus for the residuary legatees of $3,962.44; and 
if interest were charged only from the filing of the bill to the date 
of the master's report, it would be $3,969.23, making altogether, 
without the lands, $20,507.68, — sufficient to pay the plaintilï and 
leave a balance of $26.30. 

Analyzing this principal sum of $16,538.45 charged against the 
exécuter it will be found partly made up of the $9,246.02 paid to his 
brother, Joël L. Pulliam, or, as the proof shows, collected on the 
notes given in the will to the plaintiff by Joël L, Pulliam himself in 
his capacity of attorney for the executor, and by him retained, with 
the consent of the executor, and applied to the payment of his claims 
against the testator before that time barred by the statute of limita- 
tions in favor of dead men's estâtes. It never actually came into the 
hands of the executor. He was not a trustée for investment ; he never 
used it as his own, or mingled it with his own funds, or made any inter- 
est or profit with it in trade or otherwise; neither did he keep it idle, 
nor refuse to account for it. He carried it into his accounts, and by 
his vouchers showed what had become of it when he settled with the 
county court. He paid it on a debt already determined in this case to 
bave been valid, except that it was barred as presented too late under 
the statute; but he and the créditer had sought to save this bar by 
pursuing a statutory mode of saving it, whioh failed because they did 
not strictly foUow the statute. The payment must, therefore, be 
held to hâve been made in good faith and under a mistaken view of his 
liability to make it. 

Another part of the principal sum is the $6,730.35, losses on cotton. 
It never came into his hands at ail, and it is apparent he bas never used 
it or kept it idle or mingled it with his own funds. Briefly, it may 
be stated that thèse losess consist of increased value charged against 
the executor because of delay in selling the cotton, and failure to col- 
lect for sales made by Trotter, the commission merchant, who became 
bankrupt. It cannot be said that there was any concealment about 
this cotton. The settlement with the county court does not deal with 
the subjectwith that fullness and candor that should hâve been used 
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oa the facts as they are now disclosed, but it does show that the 
exécuter claimed that the loss incurred by Trotter's misappropria- 
tion should fall on the estate, and not on him. There is enough 
indicated to give plaintiff, and others interested, notice, so that they 
could hâve had that question passed upon by the court, if she had not 
chosen to resort to some other court for that purpose. The loss by 
Trotter's misappropriation -would probably not hâve been charged to 
the executor, as he was a merchant of good standing, if the exécuter 
had acted promptly in selling the cotton. The master proceeds upon 
the theory that there was ample time to hâve sold and realized before 
Trotter's failure, and it is because of this delay, and not because of 
any négligence in selecting Trotter as the factor, that the executor is 
charged. And it is to this delay that the cause of the loss must be 
attributed in determining the liability of the executor for interest ; for, 
while on the facts he may be chargeable with the principal sum, it 
does not follow that he should also be charged with interest. 

The balance of said principal sum, amountingto $562.08, did come 
into the executor's hands as a matter of fact. He used $500.69 in 
settlement of a debt of his own with Trotter, and coUeeted the re- 
mainder, $62.08, in two small dividends from Trotter's bankrupt 
estate since the settlement in the county court. On thèse facts is 
the executor liable for any, and if any, what interest ? 

The court said in Granherry v. Granberry, 1 Wash. 246, 249, that 
"there is no gênerai rule which obliges an executor to pay interest. 
We find from the cases upon this subject that it has been determined 
both ways, and upon principle it will appear that no gênerai rule can 
be found; each case must dépend upon its own particular oircum- 
stances. In some cases the executor ought, and in others he ought 
not, to answer interest." There is the greatest difficulty in extract- 
ing any principle from the cases upon which the courts may uni- 
formly act. It seems to be very much a matter of discrétion with the 
court in each case to be governed by the peculiar circumstances of 
that case. Litton v. Litton, 1 P. Wms. 543; Tew v. Winterton, 1 Ves. 
452; Morris v. Dillingham, 2 Ves. Sr. 170; Jones v. Ward, 10 Yerg. 
161. This is adverted to in almost ail the cases, and necessarily so 
diversifying them that unless there be nearly an identity of facts 
there can scarcely be said to be a précèdent for any case. Much dé- 
pends upon the tempérament of the judge, and his estimate of the 
merit or demerit of the spécial circumstances relied on to excuse the 
executor, and the particular conduct complained of by the parties. It 
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is useless to undertake to reeoneile cases, and the most that can be 
done is to examine them for some indication of a commôn élément of 
décision by which this discrétion may be regulated. 

An unknown but none the less aceurate writer in the Solicitor'a 
Journal haa recently given the English cases a critical examination 
in a very usef ul article on the subject ; and, so far as relates to the 
points involved in this case, upon an independent investigation I am 
satisfied with .the gênerai correctness of his statements, 11 Cent. 
Law J". 285, 306, 324, 342. He says : 

" The principle on which the court proeeeds in such cases has been the sub- 
ject of considérable controversy, although, however, it has long been settled 
that a trustée or exécuter who unnecessarily keeps in his hands moneys which 
it is his duty to invest or pay to the persons entitled, will be chargea with 
interest. Atty. &en. v. Alford, 4 De G., M. & G. 843, 851 ; Stacpoole v. Stacpoole, 
4 Dow. H. L. Cas. 209, 224 ; Bloc/;/ v. Johnson, L. R. 2 Ch. 225, 228. The idea 
that was formerly entertained that the court, in the exercise of a qtiasi crim- 
inal jurisdiction, would coridemn trustées or executors to pay interest as a 
penalty tor a direct breach of trust, {Pearse v. &reen, IJ. & AV. 135, 140; Saït- 
marsh v. Barrett, è9 Beav. 474,) bas been di&avowed, and the resuit of récent 
décisions is to leave the practice of charging interest upoa the ground that 
the trustée or executor either has made or musb be taken to hâve made inter- 
est by his use of the trust moneys, constituting moneys in his hands, ' had and 
received to the use' of the cestui que trust. Atty. Gen. v. Al/ord, supra; 
Mayor o/Berwiok V. Murray, 7 De G., M. & G. 497, 519 ; Burdick v. &arriok, L. 
R. 5 Ch. 233 ; Vyse v. Foster, L. R. 8 Ch. 309, 333. The practical efEect of the 
latter view in restricting the liability of the trustée is to charge him witb 
interest or profits only when he might hâve made them, as is shown in the 
lastly above-mentioned cases." 11 Cent. Law J. 286. 

Again: 

. "What is to be deemed an unneoessary rétention of trust fnn'lB. sn as to 
subject a trustée or executor to pay ment of interest, is a q^uestioii ^ji lacc to 
be decided on the circumstances of each case." 

And he then deduces the rule as to executors, that if, without neces- 
sity to meet growing claims against the estate, they keep the money 
uninvested merely for the purpose of using it, the court will charge 
them with interest. Holgate v. Hawortk, 17 Beav. 259, 260; Forbes 
\.Ross, 2 Cox, 115. 

Again : 

" Interest is only chargea on f unds which the executor or trustée has actu- 
ally retained. If he has lost the trust fund through neglect in calling it in, the 
court will not charge him with interest. Tebbs v. Carpenter, 1 Madd. 290; 
Lowson v. Copeland, 2 Bro. C. C. 156." 
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But see Re Pilling, L. E. 8 Ch. 711, where a trustée was chargée! 
with loss and interest on wine left with the debtor. And — 

" If an executor, acting bona flde, pays money to the wrong person by mis- 
take, the court, although requiring him to make it good, will not, it seems, 
make him restore it with interest. Saltmarsh v. Barrett, 29 Beav. 474; 
Bruere v. Pemberton, 12 Ves. 386." 11 Cent. Law J. 287. 

And — 

" It requires clear and distinct évidence that there was a balance in their 
hands before the courts will charge an executor with interest on balances. It 
will not act upon a rnere probability in référence to it. Davenport v. Stafford, 
14 Beav. 319, 333. Moreover, it appears that, in order to give a claim for 
interest against executors, there must be a clear case of improper rétention of 
balances to a considérable or substantial amount. Jones v. Morrall, 2 Sim. 
(N. S.) 252; Davenport v. Stafford, supra; Longmore v. Broon, 1 Ves. 124; 
Melland v. Gray, 2 Coll. 295." 11 Cent. Law J. 306. 

Other authorities support thèse positions. Eam, Assets, 512, (6 
Law Library, 338;) Fonb. Eq. Book, 2, c. 7, § 6, note p; 2 Will- 
iams, Ex'rs. (4th Am. Ed.) 1567, and notes; Toll. Ex'rs, 480; 2 
Daniell, Ch, Pr. (5th Am. Ed.) 1370, and notes; Bisph. Eq. § 
142; 2 Lomax, Ex'rs, 556; Tew v. Winterton, 1 Ves. 451, Sum- 
ner's notes; Newton v. Bennet, 1 Bro. C. C. 359, (Perkins' Ed. and 
notes;) 2 Story, Eq. Pr. § 1277; 1 Perry, Trusts, §§ 468, 472; 
Atty. Gen. v. Solly, 2 Sim. 518, (2 Eng Ch. Eep. Am. Ed. and notes;) 
and they find abundant support in the gênerai current of American 
cases cited in Turney v. Williams, 7 Yerg. 171, in that case itself, and 
many others ; Hook v. Payne, 14 Wall. 252 ; Taylor v. Bentram, 5 
How. 233, 275: Dexter v. Arnold, 3 Mason, 284, 290; S. C, 5 Mason, 
303, 316; Union Bank v. Smith, 4 Cranch, 509; Qratton v. Appleton, 
3 Story, 755; Norman v. Storer, 1 Blatchf. 693; McKenzie v. Ander- 
sen, 2 Woods, 357. 

The Tennessee cases show that hère, as elsewhere, while the gên- 
erai rule is well understood to be that of the leading case of Turney 
V. Williams, 7 Yerg. 171, where it is said that interest is not charged 
against executors as a inatter of course, but only where they make 
interest or profits as a fact, or are presumed to hâve done so, — as 
where the executor uses the money for himself, or keeps it idle dur- 
ing an unnecessary delayin settling his accounts, — there bas not been^ 
by any means, a uniform application of it; and this want of uniform- 
ity bas so involved the rule that it is quite impossible to reconcile 
the cases. Perhaps, in the nature of the case, uniformity of applica- 
tion is itself impossible. In that case the executor enjoyed the 
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money for bis own use, and by false accounts having exhibited the 
estate as insolvent, he was charged with interest. In Jones v. Ward, 
10 Yerg. 161, the exécuter paid improvident expenses of the legatee 
while at collège tosave him from disgrâce, and the court charged 
him with interest. So in Torbett v. McReynolds, 4 Humph, 214, where 
administrators neglected to sue for a slave, they were charged with 
its value and interest. In Jameson v. Shelhy, 2 Humph. 198, the exec- 
utor, in good faith, converted bank stock, and he was charged with 
interest on its value. In Deaderick v. Gantrell, 10 Yerg. 263, an exeo- 
utor charged with a trust to invest was made to pay simple interest 
.on yearly balances for a breach of that trust. In Lowy v. McGee, 
3 Head, 269, an executor, also a trustée for investment, having failed 
to collect a debt and employ it in the most useful manner for the 
benefit of the cestui que trust, was charged with the lost debt and 
interest from the time of the loss. In the case of Governor v. McEwen, 
5 Humph. 240, trustées, not executors, were charged with interest 
because they neglected to invest as required by their trust. But in 
Wood V. Cooper, 2 Heisk. 441, an agent, acting in good faith, was not 
charged with interest unless he actually received it. In Laura Jane 
V. Hagen, 10 Humph. 331, a testator emancipated a young slave and 
provided that she should bave $200 a year for her éducation. Her 
mother removed her to Ohio, and, her freedom being denied, the 
money was never paid. The court allowed her the principal sum, 
but as "interest in sach a case ig not a matter of positive law, and 
whether it shall be allowed or recovered must dépend on the circum- 
stances of each case," it was refueed, because for several years her 
résidence was unknown to the administrator, and no proper applica- 
tion h ad been made until the bill was filed ; it was allowed, however, 
from the liling of the bill. In Fulton v. Davidson, 3 Heisk. 614, 637, 
the will appointed executors, but required no duty except that they 
should pay debts, or at least they were not trustées for investment. 
Fulton, one of the executors, received ail the money, (and it was a 
wealthy estate,) and at the time he was killed in the eonfederate army 
the balance on hand was unpaid and unaccounted for, and he was 
held responsible for so much as had not been applied to the payment 
of debts. It does not appear what he did with the funds, but as the 
controversy was largely made to hold a solvent joint executor liable, 
it is inferred that the funds were at least endangered by hia inability 
to pay them promptly after the war through his représentatives, 
although the eircumstances satisfied the court that he acted with 
v.lXno-l — 5 
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fidelity and integrity. The court states the rule as to interest to be 
that "he bas the right to continue to hold the residue of the funds 
for tbe purpose of paying other debts, and that be could not be 
chargeable witb interest unless it should be shown affirmatively tbat 
be converted it to bis own use, or that he made interest upon it, or 
that he faiied through négligence to apply it in payment of debts." 
He was not charged with interest. In Harrison v. Henderson, 1 
Heisk. 315, the question of interest was not discussed, but tbe exec- 
utors, under circ^^Instances sbowing fraud upon the legatees in tbe 
collusive sale of a tract of land for less than its value, which one of 
them who had resigned bougbt, and immediately resold for |1,000 
profit, were charged with the priée of the land, witb interest, and the 
$1,000 profit, I infer, without interest; they were aiso charged witb 
"ail the assets received or that might bave been received with proper 
diligence, " but, I infer, without interest, except as to the land above 
mentioned. In Morris v. Morris, 9 Heisk. 815, tbe war prevented 
the administrator from collecting the assets, but he was charged after 
the close of the war with ail debts lost to the estate through the fault 
of the administrator in not exercising a rcasonable diligence in their 
collection, but interest was refused. In German v, German, 7 Cold. 
180, tbe exécuter had a balance of $353.80, out of a fund disbursed 
amounting to over $3,000, and the court reversed the chancellor, who 
charged him with interest, on the ground that he might retain it to 
pay reasonable expansés of administration. In Williford v. Watson, 
14 Heisk. 476, no question of interest arose, but the court refused to 
charge the loss of tbe fund, by the breaking of a bank, on the admin- 
istrator, altbough he retained it after the time for distribution 
arrived, because the distributees bad not tendered refunding bonds 
under the Code. 

Of thèse casas Jones v. Ward and Torbett v. McReynolds, and per- 
baps others, are very strongly against the executor in this case, and 
would probably justify us in charging him with interest on this whole 
sum. But I think they are exceptional cases, outside the current of 
authority in Tennessee and elsewhere, and they bave not been, so far 
as I can find, followed in their barsh application of the rule of inter- 
est against executors. They are neither of them, strictly speaking, 
précédents for this case; and, acting on the conceded principle that 
each case is governed by its own circumstanees, tbere are such 
essential différences of fact tbat I am of opinion tbat even a court, 
autboritatively bound by them, would not apply them to a case like 
this. There is one considération of this subject which seems to me 
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controllîng in ail cases. While the court should sedulousiy guard 
the beneficiaries against ail wrongful conduct of the executor, and 
not allow him to take any benefit beyond a reasonable compensation 
fixed by the court, either directly or indirectly, he should not be so 
harshly dealt with by imposing penalties of interest where none is 
made, or could by any possible assumption of facts be presumed to 
hâve been made, as to deter prudent and responsable men from tak- 
ing thèse trusts. 

Ail men are sometimes more or less négligent in their own as well 
as other people's affaira, and to visit thèse penalties upon them is 
calculated to drive the administration of estâtes into the hands of 
irresponsible men. I find this prinoiple running through the cases, 
and it does seem to me enough to hold this exeoutor liable for the 
principal sum lost by his négligence, without charging him with 
interest vrhich it is obvions he bas not made, as a fact, uor could bave 
made under the circumstances. 

On the small balance used in the payment of his debt to Trotter, 
and that coUected since his settlement, he might be charged with 
interest; but it is inconsiderable in amount, and as he bas asked for 
no compensation, and will receive none, I shall treat those sums as 
too small to notice in a case of this magnitude. 

Whether he should be charged with interest since the filing of the 
bill is another question, and I find it as perplexing as the one just 
considered. Generally, I do not find that the cases make any dis- 
tinction between a liability for interest before and after bill filed. 
Indeed, it is said to be a gênerai rule that where an executor is not 
chargeable with interest he will not be chargeable even with costs, on 
the theory that the suit is necessary to liquidate his accounts and 
ascertain his liability. Newton v. Bennett, 1 Bro. G. C. 359, (Perkins' 
Ed. and notes;) 2 Williams, Ex'rs, (4th Am. Ed.) 1752; Seers v. 
Hind, 1 Ves. 294. Interest, except by contract, is almost purely 
statutory, and even at law is not allowed except as a measure of 
damages discretionary with the jury. As a gênerai rulo, a court of 
equity does not allow interest on unliquidated demands; but when 
the demand bas been liquidated by the report of a master, or by a 
decree, it is usual to aUow it from that time. Ryckman v. Parkins, 5 
Paige, 543. In Moivry v. Whitney, 14 Wall. 620, 653, this princi- 
ple is applied in a patent case and interest allowed, not from the 
filing of the bill, but from the final decree, because the profits sued 
for were really only damages for infringement of plaintiff's rights, and 
were unliquidated. The court, however, carefuHy reserves the right 
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of a court of equity to allow interest in a proper case. In Hunn v. 
Norton, 1 Hopk. Gh. 392, it was ruled that interest should be allowed 
from the date of the report. In Turiier v. Burkinshaw, L. R. 2 Ch. 
488, it was allowed from the date of the report, and the principles 
are stated which change the rule in cases of fraud and concealment, 
as in Hardwicke v. Vemon, 14 Vas. 504. In Blogg v. Johnson, L. K. 

2 Ch. 225, it is said a mère omission to account does not invoke this 
rule, and interest was charged only from the date of the report. In 
Gallivan v. Evans, 1 Bail. & B. 191, an administrator pendente lite was 
not charged with interest pending the suit, although he had the fund 
in hand. In Dawson v. Massy, Id. 230, it was laid down as the rule, 
in cases where he was chargeable with interest, that it should com- 
mence from the time when the exeeutor could show no cause for 
retaining a balance in his hands. In People v. New York, etc., 5 Cow. 
331, and Sivett v. Flooper, 62 Me. 54, it is said that wherever a 
debtor knows what he is to pay, and when he is to pay it, he shall be 
charged with interest if he neglects to pay; and no demand is neces- 
sary. And in Pope v. Barrett, 1 Mason, 117, the rule is stated that 
interest is generally due from suits brought in cases where it is nec- 
essary to make demand before putting the parfcy in default for non- 
payment. Williams v. Baxter, 3 McL. 471; Hunt v. Nevers, 15 Pick. 
500 ; Rishton v. Grissell, L. E. 10 Eq. 393. In Gratton v. Appleton, 

3 Story, 755, an agent was not charged with interest pending the 
suit where he made none, and was entitled to the judgment of the 
court whether he should pay. And so it was in Wade v. Wade's Adm'r, 
1 Wash, 475, where interest was waived on that account ; and in Nor- 
man V. Storer, 1 Blatchf. 593, the exeeutor was charged only from 
the date of the deposit. Stearns v. Brown, 1 Pick. 530, seems to hold 
that an exeeutor is liable for interest after proceedings commenced 
only when he makes it. But in Flintham's Appeal, 11 S. & H. 16, he 
was charged from the time of filing his reports in the court below, where 
he admitted a balance; while in Hoopes v. Brinton, 8 Watts, 73, it 
was held he was liable only from date of confirmation, and should 
not be chargeable pending exceptions to the report. In Laura Jane 
V. Hagan, 10 Humph. 331 ; Sparhawk v. Buell, 9 Vt. 41, 81 ; Brinkley 
V. Willis, 22 Ark. 1; Scrivener v. Scrivener, 1 H. & J. (Md.) 743, 
(which I hâve not seen,) interest was allowed from the filing of the 
bill. Pickering v. Stamford, 4 Bro. G. G. 160, note e; S. G. 2 Ves., 
581, 586. 

The rule to be gathered from the cases, I think, is this : Where an 
exeeutor is, upon principle, Liable for interest, he will be charged 
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from the time he should hâve paid the money, from its receipt, oi 
from the date of conversion, according to circumstances ; but will 
sometimes be excused, where the other side is in fault, until demanrt 
made or bill filed. If, however, he is, on prinoiple, iiot chargeablo 
with interest, it will not be reckoned against him until, by a decree 
confirming the report, bis accounts hâve been settled and the aniount 
he is to pay ascertained. 

I feel constrained, therefore, to hold, that, notwithstanding I be- 
lieve from the facts of this case the executor hère has deserted 
his trust by turning it over to bis brother, in whose sole interest he 
seems to be acting even now by taking his part in this litigation, and 
that they both hâve persistently determined to se conduct this ad- 
ministration that the plaintiff should be defeated of her legacy, 
actuated, nb doubt, by a belief that she got more of their father's 
money than she should hâve had, he is not, in strict law, liable to 
pay interest, for the reason that he has made no profit, and has funds 
to pay her now only because he is to be charged with money saved 
by the statute of limitations on the one hand and an increase over 
actual results on the other. To charge him with more than the 
principal sum would be inflicting a penalty rather on sentimental 
grounds, than giving compensation for injuryactuallyreceived. The 
principal sum, for which the executor is liable, is 116,538.4:5, and for 
this the plaintiff is clearly entitled to a personal decree against him. 

LIABILITT OF JOEIi 1. PDLLIAM. 

In the opinion given at the hearing I indicated that Joël L. Pul- 
liam was not liable to the plaintiff for the $9,246.02 paid to him by 
the executor after the bar of the statute of limitations in favor of dead 
men's estâtes. The executor was not then, nor is he now, seeking any 
recovery of this sum, and I do not eonsider whether he could recover it. 
And this is one of the strongest features of this case, and shows how 
entirely this executor has submiLted himself to the domination of 
his brother's interest as against his own. Ordinarily, as soon as it 
appeared that an executor was sought to be charged with a wrongful 
payment to a supposed creditor, he would take steps to recover the 
money back for the benefit of those to whom it belonged ; but, so far 
as it appears hère, this executor has not done this, certainly neither 
by cross-bill nor otherwise in this case, but on the contrary stands 
jointly with his brother, and, by the same counsel, insists that he is 
not liable for it, at least not to the plaintiff. Perhaps this may be 
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explained by the suggestion made in the record that he is protected 
by retunding bonds, or by stipulation or agreement to hold him harm- 
less; but, if thisbe so, it only shows how willing he is to manage his 
trust in the interest of his brother and against this plaintiff. It is 
the exhibition of a partiality foreign to the duty of any trustée, no 
matter how he may feel justified in it. 

I hâve corne to the conclusion that whether the executor chooses to 
act or not, whether he is content to admit the non-liability of his 
brother's estate or not, the plaintiff can enforce whatever rights the 
executor has against his brother, and be substituted to them. This 
question, therefore, is to be considered not only with référence to the 
rights of the plaintiff as against Joël L. PuUiam's executors, but also 
to those of the executor of J. N. PuUiam against them. "It is un- 
doubtedly," says Chief Justice Marshall, "the course of the court to 
decree in the first instance against the party who is ultimately respon- 
flible ; but this is only done where the parties are before the court at the 
time of the decree, and their several liabilities are clearly ascertained." 
Garnet v. Maçon, 2 Brook. 185, 225. This money paid to the brother 
was in every sensé the plaintiff's money. The notes on which it was 
collected were hers before her marriage with the testator; the will 
gave them to her specifically ; and in order that her ownership and 
enjoyment of the legacy should be complète, the will of the testator 
charged the debts on ail the other property, real and personal, in 
exonération of that legacy. 

Joël L. PuUiam, while renouncing the appointment, became, in 
fact, the real executor, and managed the whole business to that es- 
tent, as shown by the proof, that J. J. Pulliam was only nominally 
the représentative of the estate, and, the former being an experienced 
and able lawyer, the nominal executor the more readily trusted every- 
thing to him. Thèse notes so specifically given to the plaintiff were 
placed in his bands or came into his hands by reason of this relation, 
and in his capacity as attorney he sued for and collected them. 
Being a creditor of his father's estate, he applied the money to the 
payment of his debt after the statutes which protect dead men's 
estâtes had operated to forbid the payment. It seemed to me at the 
hearing that the plaintiff's only remedy was against the executor ; 
that there was no privity between her and Joël L. Pulliam;' and that 
in analogy to the ordinary statute of limitations money paid on a 
barred debt could not be recovered. But hère the creditor was not 
simply a creditor receiving payment of his debt ; he was more than 
this. He had been named in the will as executor, and, while not such 
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in name, he was such de facto; he was an attorney, an agent; he was 
a residuary legatee; he was a son, brother, and step-son; and the 
facts in this case show that his was the executive mind and he the 
controlling force in the management of this estate. Now, I do not 
think he can divest himself of ail thèse relations to the parties and 
stand in the shoes of a mère créditer. His rights are the same, un- 
doubtedly; but the mon ey was in his hands, not as a créditer, but as 
agent and attorney, and he cannot, without being a créditer in fact, 
retain it. He must be held to account as agent and trustée, unless 
he bas shown that his appropriation of the money was rightful and 
lawful. His claim being barred, he could not excuse his liability to 
account to this executor, or to the plaintiff whose money he had in 
his hands as agent and attorney, by showing that he had applied it 
to the payment of a barred debt. And in this view the defence set 
up for him, of the statute of limitations, cannot avail him. He was, 
prier to the settlement, holding the money in his capacity of agent 
and attorney, in subordination to the rights ef ail the parties, and not 
until the settlement did that relation change so that his possession 
became adverse either to the executor or this plaintiff. The bill was, 
therefore, filed in time to save any bar. Ner is this trustée eharaeter 
in any sensé implied, se that it weuld be brought under tue opération 
of the statute, He was the agent and attorney by contract, and the 
fact that he was aise a créditer made him none the less so. 

Indeed, on the facts ef this case, he might, I think, be held as 
principal executor. A person named as executor, who reneunces, 
will be liable, nevertheless, in equity as executor for such assots as 
he actually receives. 2 Williams, Ex'rs, (éth Am. Ed.) 1556, 1556 ; 
Lowry v. Fulton, 9 Sim. 116 ; S. C. 16 Eng. Ch. IIG. 

There are semé qualiiications te this rule, but on examination tbey 
will be found te be iselated transactions, or those where the reneunc- 
ing executor, having complied with his agency fer the executor, is 
pursued for the latter's default, and not cases like this, where he has 
apprepriated the assets. Dove v. Everard, 1 Euss. & Mylne, 231. 
And it was decided by the suprême court of the United States that 
one dealing with an executor, knowing the facts, who possesses him- 
self ef the assets, can be made to refund them in a court of equity, 
and the assets may be foUewed fer that purpose. Smith v. Ayer, 
101 U. S. 320; 2 Williams, Ex'rs, (4th Am. Ed.) 800, 801; Tynvll v. 
Morris, 1 Dev. & Bat. Eq. 559, and note to 2d Ed. by Battle. 

New, whether one charged as executor, notwithstanding his renun- 
ciation, is an express or implied trustée, in view of the statute of lim- 
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itatîons, I think would dépend on the circumstances of the case ; and, 
asidefrom the fact that he is named executor in the will, the circum- 
stances might still charge him as the one or the other. The suprême 
court of the state in Haynie v. Hall, 5 Humph. 289, says the statute 
applies in ail that class of trusts that become such by matter of évi- 
dence as where a party takes possession in his own right, and is turned 
into a trustée by implication of law; or, as the case of Wheeler v. 
Piper, 3 Jones, Eq. 249, expresses it, where he is trustée "against 
the agreement" of the parties. But in express or direct trusts created 
by contract of the parties the statute of limitations does not operate. 
In such cases the trustée takes possession and holds for another. 
His possession is the possession of that other, and there can be no 
adverse holding until the trustée dénudes himself of his trust by 
assuming to hold for himself and notifies the cestui que trust of his 
treachery. But, says the same learned court in Marr v. Chester, 1 
Swan, 416, 418, "when a trust is implied from the contract of the 
parties, the cestui que trust is as much protected from the opération 
of the statute of limitations as if the trust had been declared by an 
express undertaking;" and this furnishes a criterion by which nearly 
iiU the cases can be reconciled. Graham v. Nelson, 5 Humph. 604; 
Guthrie v. Owen, 10 Yerg. .339; Smart v. Waterhouse, Id. 93; McDon- 
ald V. McDonald, 8 Yerg. 145; Lafferty v. Turley, 3 Sneed, 157; 
Moffatt V. Buchanan, 11 Humph. 369 ; Carr v. Lowe, 7 Heisk. 84, 98 ; 
Loyd V. Currin, 3 Humph. 463; Harris v. Carney, 10 Humph. 349; 
Rohertson v. Auld, 6 Yerg. 406; Chaney v. Moore, 1 Cold. 48; Ang. 
Lim. §§ 166, 168, 468. If there were nothing in this case except a 
créditer receiving of the executor payment of his debt after the bar 
had attached, I should unhesitatingly hold that the créditer would be 
protected by the statute, because he would be turned into a trustée by 
implication upon évidence against the agreement of the parties. 

But where he is named as executor in the will, and, although 
renouneing, takes upon himself the administration, so that as to 
assets actually received he is liable under the doctrine already men- 
tioned, he becomes, in my judgment, as much an express trustée as 
if he had duly qualified. But he was by contract the agent and at- 
tomey of the executor, and, knowing ail the facts and the plaintiff's 
rights in the premises, he received her notes in that capacity, col- 
lected her money in that capacity, and became, by necessary impli- 
cation upon that contract, her trustée and the trustée of the executor, 
and the case falls directly within the principle so positively stated 
and so well illustrated in Marr v. Chester, supra. The fact that there 
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Xvere other trusts attaching to the fund, such as the trust for the ben- 
efit of creditors, to which it may be the trust in her favor was sub- 
ordinate, does not change this resuit; nor does the fact that he 
claimed to be hinaself a creditor, whether upon a debt already barred 
or not, alter the case. "A trustée, having possession of the trust 
estate for his cestui que trust, cannot, by any act of his own, without 
oommunicating with the cestui que trust, so change the character of 
his possession as to make it adverse." Armstrong v. Campbell, 3 
Yerg. 200, 236, (Cooper's Ed.) And, in the language of Taylor v. 
Walker, 7 Heisk. 734, 740, "it is not shown in the proof that he dis- 
robed himself of the character of trustée by giving complainants 
notice of his adverse holding;" at least, not till the settlement with 
the county court, and from that time the statute does not apply. 
See table of dates attached to the master's report, where it appears 
that while more than six years had elapsed from the appropriation 
of the money by the agent and attorney, to the filing of the bill, it 
was less than that time from the date of the settlement in the county 
court, which was made by him, and was the first intimation plaintif 
had that he claimed it as his own. 

The statute of limitations out of the way, Joël L. PuUiam would, 
therefore, be liable for the money to either the plaintiff or the exéc- 
uter on either of the grounds above mentioned ; and on the first pos- 
sibly he would be liable even for the losses on the cotton, incurred, as 
the proof shows, by his mismanagement. But I do not find the 
cases carrying the doctrine further than to charge a renouncing exec- 
utor for assets actually received by him. I do not rest my judgment 
wholly on this ground, conclusive as it is to my mind, and am pre- 
pared to hold, (although no case bas been cited in argument, and I hâve 
found none,) upon principle, that an executor or administrator may 
recover back from a pretended creditor any money paid to him, and 
that a creditor with a valid claim, which has been allowed to lapse by 
failure to présent it or sue upon it, as required by the above-quoted 
sections of the Code, must pay back any money he receives upon it. 
He wîU be held to be a trustée, in a court of equity, upon principles 
already enunciated, and that because his debt no longer exists any 
more than if he had never had any claim at ail. 

Ordinarily, money paid under a mistake of law cannot be recovered 
back, while if paid under a mistake of fact, without négligence, it 
may. Bisph. Eq. §§ 184, 195; Elliott v. Swartwout, 10 Pet. 137; 
Hunt v. Rousmanier, 8 Wheat. 174; Bank of U. S. v. Daniel, 12 Pet. 
32; Railroad v. Soutier, 13 Wall. 517. But courts of equity afford 
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relief where additional circumstances constitute sufficient grounds for 
interposition, and always where there is encouragement, misrepre- 
sentation, or ignorance taken advantage of by the party receiving the 
payment. Bisph. Eq. § 188. Whether the facts hère would be held 
to show a mistaks of law as to the légal effect of the supposed request 
for delay, or of facts as to the existence of a valid request, would be a 
nice question if it were necessary to décide it. But, on ail the above 
authorities, an agent or attorney employed to manage his client's 
affairs, who, whether by ignorance or design, leads that client to sup- 
pose that, as a matter of law, he can safely make a payment to him- 
self, cannot relieve himself from liability to refund on the ground 
that there has been a voluntary payment made under a mutual mis- 
take of law. 

The exécuter hère had a right to a correct judgment from Joël L. 
Pulliam on that question, and he cannot protect himself against an 
erroneous judgment on sueh a ground. In Lupton v. Lupton, 2 Johns. 
Ch. 626, it was ruled that a legatee receiving more than his share 
must refund in favor of others. David v. Frowd, 1 Myl. & K. 200; 
Williams v. Gibbes, 17 How, 239, 255 ; 2 Williams, Ex'rs, 1244 ; Orr v. 
Kaines, 2 Ves. Sr. 194. It was ruled in Johnson v. Moseby, (MSS. 
opinion, Knoxville, Sept. 1880,) 1 South. Law J. (N. S.) 802, that 
a créditer who, without an iudemnity bond, received more than his 
share, could not upou subséquent insolvency, at the instance of other 
creditors, be oompelled to refund the exeess over his pro rata; while 
in Ewing v. Morey, 3 Lea. 381, where, in insolvency proceedings, a 
créditer received more than his share, he was held to be a trustée as 
to the excesB for the others. But in thèse cases there was a valid 
and subsisting claim; hère there was no valid claim, but, on the 
contrary, one that was extinguished. The distinction is obvions. 
Nor need I conaider the question whether the debt was really extin- 
guished or remained so far obligatory that it would support a pay- 
ment. There is undoubtedly a principle (and it was that misled 
me at the former hearing) that a debt barred by the statute of lim- 
itations or discharged in bankruptcy, will, nevertheless, support a pay- 
ment, or a new promise to pay, after the bar has attached or the 
discharge has taken eflfect. But this must be confined to the ordi- 
nary statute of limitations, and cannot be said of the statutes in 
favor of dead men's estâtes. As to a new promise to pay, the exécu- 
ter or administrator cannot make a valid one after the bar of thèse 
statutes has attached, and it is settled that he cannot waive this 
statute, while he may the ordinary statute of limitations. Batson v. 
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Murrell, 10 Humph. 301; Brown y. Porter, 7 Humph. 373; Byrn v. 
Fleming, 3 Head, 658; Wliarton t. Marberry, 3 Sneed, 603; Wool- 
dridge v. Page, 9 Bax. 325; Woodfin v. Anderson, 2 Tenn. Cli. 331. 

Now, if the exécuter cannot waive this statute, or make a new prom- 
ise, how can it be said that an actual payment may be made. Or, 
rather, if the créditer could not sue upon and maintain a new 
promise to pay, how can he support an actual payment ? It is con- 
ceded the executor is liable, because there is no obligation on him to 
pay, and he cannot do it without a breach of trust. No more can the 
créditer legally receive it. In the case of the ordinary statute the 
debtor may pay, or promise' to pay, and even an executor may do it 
and the law protect both. But if the doctrine contended for by the 
défendants is sound in this case, the man who pays must lose, while 
he who receives may gain by retaining that which belongs to an- 
other ; if it is wrong to pay, it is wrong to receive. Nor do I think it 
dépends, even in the case of the ordinary statute of limitations, upon 
any distinction as to whether the effect of the statute is to extinguish 
the debt or only bar the remedy. Whether the particular statute 
does one or the other is a question of construction ; whether the Ten- 
nessee statute does the one or the other need not be determined hère. 
A discharge in bankruptcy effectually extinguishes a debt, and yet 
it will support a new promise, or an actual payment ; because while 
a man lives there is a moral obligation on him to pay his debts, 
whether the légal obligation be extinguished or only barred, and in 
that sensé the debt is never extinguished. But non constat that this 
is so when a man is dead; that moral obligation perishes with him, 
and survives neither to his exécuter nor his heir as a matter of law, 
though he may, by will, confer it on them. Anciently his property 
went to the first taker, or was absorbed by the church for pious 
uses ; but the law-making power iuterfered, and by statute imposed 
on his property a trust for the benefit of his creditors. In this view 
the proceedings to recover the debt are, in a large sensé, proceedings 
in rem against the property. It bas never been denied that the légis- 
lature may attach such conditions as it chooses te this trust. 

Thèse statutes attach a condition précèdent that the créditer must 
proceed within twe or three years, as the case may be, to enforce his 
claim. If he does not, the heir or legatee takes the property abso- 
lutely discharged of ail further trust for the benefit of the creditors, 
and may follow it into whosesoever hands it goes. It does not matter 
that the person in possession once had a trust upon it; if that trust 
no longer exists hë cannot keep it. 
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Tbese statutes, for the protection of dead men's estâtes, may fall 
nnder the generic term of statutes of limitation, but they are also 
something more as rules of property, and their effect is not necessarily 
the same as the ordinary statute of that name. 

I hâve aiready pointed out some distinctions. There are others. 
The state is bound by thèse, but is not by the ordinary statutes of lim- 
itation, and for the reason that they are rules of property as well as 
statutes of limitation. State v. Crutcher, 2 Swan, 514; Chestnutt v. 
McBride, 1 Heisk. 389, 394. This is not answered by the sugges- 
tion that the créditer may go into another state and collect his debt, 
which shows it is not extinguished. If the rules of property there be 
such that his claim is a trust on assets in that state, undoubtedly our 
la,ws do not operate to defeat him there, but hère they do; and as to 
assets in Tennessee, he bas, when barred, no claim or trust for his debt, 
and he cannot acquire any by an act of the exécuter, which is a breach 
of trust as to those who now solely own the assets, namely : the lega- 
tees, and hère, the plaintiff, as to this spécifie legacy. There is 
nothing in Puckett v. James, 2 Humph. 564, to sustain a contrary 
view. In that case the debt was not barred, and the court says dis- 
tinctly if it had been the ruling would hâve been différent. 

ARE THESE STATUTES BINDING ON THE FEDERAL COURTS? 

It has been earnestly argued that thèse statutes, "being statutes of 
limitation, are not bindingin suits in equity in this court." I do not 
understiind this formula to be anything more than an assertion of the 
familiar principle that courts of equity are not bound by statutes of 
limitation as such, and that they proceed, independently of thèse 
statutes, upon grounds of their own; sometimes enforcing them as 
bindiug because there is a concurrent remedy at law to which they 
apply, wherefore a court of equity recognizes them; and sometimes 
using them as analogies in the application of their own rules of décis- 
ion relating to stale demanda and lapse of time. If state statutes 
hâve prescribed for their equity courts a différent rule of conduct, or 
state décisions bave bound the state equity courts to enforce thèse 
statutes (as is sometimes said) as laws binding on courts of equity as 
well as courts of law, such statutes or décisions are not binding on 
us hère. 

To this I readily accède, and, when qualified by the statement that 
when a fédéral court of equity does enforce a statute of limitations, 
either concurrently with a court of law or by analogy, it enforces the 
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statutes of the state, and not the stat.utes of England, and draws ita 
analogies from the same, I hâve no doubt it is a correct statement of 
the la-w. But this only refers to thèse statutes as affecting remédies, 
and not to such as become rules of property. Our Code, § 2763, for 
example, enacts that seven years' adverse possession vests a good and 
indefeasible title to land; and such a construction of the common 
statute as that of Kegler v. Miles, M. & Y. 425, makes thèse statutes, 
in some cases, rules of property as well as statutes of limitation, and 
as such courts of equity enf orce them in ail cases, légal and équitable ; 
and, 80 far as they are rules of property, they are binding on the 
fédéral courts of equity, aiid should be. It -would be intolérable if 
they were not. The resuit in cases like this, if that were not the rule, 
would be that one creditor would hâve a trust on assets for his debt, 
while another would bave none; or the same creditor in one court 
would hâve a right to satisfaction out of assets, and in another he 
would not. 

There are, as said in argument, some instances in other depart- 
ments of the law where similar results grow out of conflict of décis- 
ion between the state and fédéral courts ; but it is agreed everywhere 
that such conséquences should be avoided, if possible, and I do not 
care to add the administration of estâtes to the catalogue of such 
misfortunes. 

The administration of estâtes belongs peculiarly to ecclesiastical or 
probate courts ; and courts of equity, while assuming jurisdiction to 
the extent they do, cannot ignore the positive rules of law regulating 
such administration, and thereby produce confusion on any theory 
that they act independently. The original statute of limitation did 
not, in terms, apply to équitable remédies, and for that reason alone 
it was not binding on courts of equity administering équitable 
relief. This was not because equity courts were above statutory 
authority, for when the court found itself for any reason administer- 
ing incidentally or concurrently légal remédies, it obeyed the statute, 
and only in its own exclusive sphère did it ever assume to be exempt 
from it. Thèse spécial statutes of limitation perform for other 
departments of the law and courts therein a higher function than 
that of merely limiting causes of action as to time. They are not 
supplementary substitutes for the common statutes of limitation, but 
positive rules of law, acting in an independent field of jurisprudence 
for a différent object. Therefore, I hold that, whether binding as 
statutes of limitation or not, as rules of property they should gov- 
ern us. 
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Hère, by the death of the testator and the opération of law and bis 
will, the money in controversy became the property of the plaintiff, 
charged, however, with a trust in favor of his creditors; but this 
trust does not now exist, or, if existing, is terminated by non-compli- 
ance with thèse statutes, and the property becomes hers absolutely. 
The législature of the state of Tennessee bas the power to regu- 
late thèse trusts and prescribe thèse rules ; and congress has, on the 
other hand, no power to make or alter thèse, or any others, on the 
subject. While the fédéral equity courts administer the principles 
of equity law uniformly, and under the same rules of praetice, in ali 
the states, necessarily, in se far as they deal with the administration 
of estâtes, this praotice must be subordinate to the right the states hâve 
to prescribe suoh rules as we find in thèse statutes for the protection of 
decedent's estâtes. Otherwise, we are inevitably and forever bound 
to those which we hâve derived from England, and her laws operate 
for ail time, without any power anywhere to change them. 

I should not consider it necessary to make the suggestion but for 
the fact that the position, taken now for the first time in this case, is 
supposed to bave become the established doctrine in the fédéral 
courts. It is, in my opinion, a misapplication of the requirement of 
unifonn praetice and the rules goveming us in regard to the ordi- 
nary statutes of limitation, and finds no support in the authorities, 
The cases citèd for it are: Union Bank v. Jolly, 18 How. 504; Payne 
V. Hook, 7 Wall. 430; Boyle v. Zaekarie, 6 Pet. 648; t7. S. v. How- 
land, 4 Wheat. 108; Noonan v. Lee, 2 Black, 600; Neves v. Scott, 13 
How. 270; Smith v. Railroad, 99 U. S. 398; Railroad v. Wldtton, 13 
WaU. 285; Carter v. Treadwell, 3 Btory, 25, 51; Meade v. Beale, 
Taney, Dec. 361 ; Johnson v. Roe, 10 Cent. Law J. 328; S. C. 1 Fed. 
Eep. 692; Hall v. Russell, 3 Sawy. 506. Thèse cases, like many 
others, are only intended to protect the judicial power of the United 
States from encroachment by preserving to it the remédies and forms 
of proceeding which are granted with it, and not at ail to set it above 
the législative control of the states in matters pertaining to their 
jurisdiction. The cases cited from the suprême court do not, in my 
judgment, establish or in the least authorize the doctrine that state 
statutes, prescribing the time within which a créditer of a décèdent 
must présent or sue upon his claim in order to entitle him to share in 
the assets, and having the eflfect thèse do, are not binding on this 
court. If the other cases cited are intended to establish that doc- 
trine I cannot assent to them. 

On the whole case I think Joël L. PuUiam's executors are liable to the 
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plaintifE for the money he received, and interest on it ; but she îs nol 
entitled to two satisfactions, and whatever she reoovers from them 
must be credited to the extent of the principal sum of $9,246.02 on 
her decree against J. J. Pulliam. As to the interest recovered from 
Joël L. Pulliam, it is interest on her money and belongs to her, and 
should not go to relieve J. J. Pulliam of any liability to her. There- 
fore, let the decree provide that out of whatever sums she realizes 
from Joel L. Pulliam's eatate she shall be paid first interest up to 
the time of settlement with her, any balance to be credited as above 
directed, so that so much of the principal sum as she recovers of Joel 
L. Pulliam's estate shall go to exonerate the exécuter. 

LIABILITY OF THE LAND. 

When this case was first before me there appeared to be a deficiency 
of Personal assets and a necessary resort to the land to enforce the 
trusts of the will ; but the investigations before the master hâve 
developed the faet that there were sufficient personal assets to pay the 
plaintiff's legacies, and therefore the land is not liable, and never was. 
The will does not charge the legacies on the land, but exonérâtes them 
from the debts by charging the latter upon the land. Byrd v. Byrd, 
2 Brock. 169 ; Garnett v. Maçon, 2 Brock. 185 ; S. C. 6 Cali, (Va.) 308 ; 
Stevcns v. Gregg, 10 Gill. & J. 143 ; Lupton v. Lupton, 2 Johns. Ch. 628 ; 
Perry, Trusts, §§ 568, 576; 2 Wms. Ex'rs, (4th Am. Ed.) 1245, and 
notes. That the interest accumulated since the settlement bas car- 
ried the legacy beyond the personal assets (if no interest be charged 
against the exécuter on thèse balances against him) cannot affect the 
case. Eesiduary legatees are not liable to refundunless in case of an 
original deficiency of assets. Walcott v. Hall, 2 Bro. C. C. 305; S. C. 
1 P. Wms. 495, note; Derrière v. Scranton, 8 Ga. 43; 2 Wms. Ex'rs, 
1245. 

There were assets enough to pay the debts, and therefore the land 
is not to be charged, because, at last, the plaintiff would not recover 
her legacy from the land, but only so much of the debts as had been 
necessarily paid with her legacy on aocount of deficiency of personal 
asaets. 

POST-JIOPTIAL BOND. 

The plaintiff is not entitled to any relief en account of the post- 
nuptial bond mentioned in the bill. It was satisfied by the bequests 
of the will. Bryant v. Hunter, 2 Wheat. 32; S. C. 3 Wash. 48. 
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But ii ÎB not a praetical question in this case, in any view, for the 
reason that there can be no surplus to pay it. 

EE8IDUAET LEGATEES. 

The residuary legatees cannot reeover anything against the exécuter 
in this cause. It is a bill which bas no other purpose, and can 
properly hâve none other, than to aseertain the amount due the plain- 
tiff and to enforce its payment. Payne v. Hook, 7 Wall. 425 ; Hook 
V. Payne, 14 Wall. 25â ; Haines v. Carpenter, 1 Woods, 262. Whether, 
under any circumstances, we would hâve jurisdietion to decree relief 
to the residuary legatees against the exécuter, they ail being citizens 
of this state, I need not now inquire. There are no assets for distri- 
bution, and they are entitled to no other relief, in my view of the 
case. 

Let the proper decree be drawn, according to the principles laid 
down in this opinion, in favor of the plaintiff, as prescribed by the 
eighth equity rule. 

Note. See Hall v. Law, 102 U. S. 461, 466, on statutes of limitation in a 
court of equity. 
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[Circuit Court, 8. B. New York. January 25, 1882.) 

"u. BUITS AGA1N8T COLLBCTOES TO KBCOVKB DUTIBS — LlABILITT OP GoVERN- 
MBNT IN. 

A suit against a coilector of customs is a private suit, and ttiere is no claim 
against tlie government until a certiflcate of probable cause under section 989, 
Kev. St., bas been obtained from tlie court; tlien tlie government assumes a 
certain liability. 

2. SAMH— JUDGMENT Dî — LlABILITT FOR INTBKEST ON. 

Liability of government for interest on a judgment against collector must be 
created by statute. It cannot be implied. 

3. Same— Refunding of Dutibs — Acts of Congress Relative to, 

Tlie various acts of congress relative to refundingof duties illegally exacted, 
and interest thereon, reviewed and commented on, and the conclusion drawn 
that the liability assumed by government does not include the payment of 
interest upon judgments recovered against collectors of customs, and that 
such interest cannot be coUected. 

•Reported by S. Nelson White, Esq., of the New Vork bar. 
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4. Same— Interebt as Damages on Writ of Error. 

The allowance of interest as damages on a writ of error, under section 1010, 
Kev. St., and under ruie 23, Bup. Ct., and the form of mandate afflrming, imith 
interest, a judgment where collecter is plaintilï in error, does not aftect the 
question. They belong solely to putting the judgment in shape. 
0. Same— Interest on Judgment in— Liabilitt of Ooi.lector. 

There is no personal liability on the part of the collecter, after the making 
of a certiflcate of probable cause, to pay the interest on judgments obtained 
against him. Under section 989, Rev. St., he is not liable for sucli interest if 
the government is not 

U. 8. V. Sh&rman, 98 U. S. 565, and Erakine v. Van Arsdale, 15 Wall. 75, cited 
and explained. 

Circular of the commissioner of customs of March 16, 1881, upheld. 

At Law. 

Hartley é Coleman, for plaintiffs. 

Stewart L. Woodford, Dist. Atty., for défendant. 

Blatchfoed, C. J. This is a suit against a late coUector of the 
port of New York to recover back money paid to him for custom 
duties, and by him paid into the treasury in the performance of hia 
ofBcial duty. On the first of March, 1881, a judgment in this suit 
was docketed in this court in favor of the plaintiffs, and against the 
défendant, for $2,295.90. Prior to that, and at the trial of the action, 
this court, under section 989 of the Eevised Statutes, made a certifia 
cate of probable cause. It is provided as foUows by section 989 : 

" When a recovery is had in any suit or proceeding against a collecter or 
other offlcer of the revenue, for any act donc by him, or for the recovery of 
any money exacted by or paid to him, and by him paid into the treasury in 
the performance of his officiai duty, and the court certifies that there was prob- 
able cause for the act done by the collecter or other officer, or that he acted 
under the directions of the secretary of the treasury or other proper officer of 
the government, no exécution shall issue against such coUector or other officer 
but the araount so received shall upon final judgment be provided for and 
paid out of the proper appropriation from the treasury." 

On the sixteenth of March, 1881, the commissioner of customs 
addressed a circular to the first auditor of the treasury, stating that 
in view of the décision of the suprême court in U. S. v. Sherman, 98 
U. S. 565, and of the décision of the first comptroller of the treasury 
in StephanVs Case, 26 Int. Rev. Rec. 313, nothing would thereafter be 
allowed or paid by the United States on judgments against customs 
offieers, under section 989, beyond the amount recovered on final 
judgment, excluding interest on the amount of the judgment. The 
décision in U. S. v. Sherman was made at the October term, 1878, and 
that in Stephani's Case in August, 1880. 
v.lO.no.l— 6 
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Under instructions from the commissioner of customs, dafed Mardi 
24,' 1881, the collector of the port of New York paid to the plaintifs 
12,296.90, the amount of the judgment, which was paid and received 
-without préjudice to the claims of the plaintiffs for interest on the 
judgment from March 1, 1881. The plaintiffs hâve never executed any 
satisfaction pièce of the judgment, because the commissioner of cus- 
toms directed the collector not to require one, in order to enable the 
plaintiffs to procure a judicial détermination of the legality of the 
said décision of the commissioner of customs of March 16, 1881. 

The plaintiffs hâve not applied to the suprême court for a man- 
daraus to compel the secretary of the treasury or other officer to pay 
the interest in question, but the United States attorney now applies 
to this court, on the foregoing facts, to require the plaintiffs to exé- 
cute and deliver a full and complète satisfaction pièce of the judg- 
ment, or to make an order that full and complète satisfaction of the 
judgment be entered on the records of the court. 

Although the commissioner of customs directed the collecter not to 
require a satisfaction pièce, it must be assumed that the présent 
application is made with the consent of the treasury department, and 
that although it is in form an application by the défendant, it is also 
an application by the government for the purpose of obtaining a judi- 
cial décision as to the liability of the government to pay the interest. 
It is so treated by both parties. The United States attorney relies 
wholly on the views taken in the décision in Stephani's Case. If the 
governmenVis liable for the interest, the plaintiffs ought not to be 
required to now enter satisfaction. But the further question arises 
whether the plaintiffs are now bound to enter satisfaction, even though 
the government may not be liable for the interest. 

1. The question of the liability of the government to pay thô inter- 
est will be flrst considered. The Case of Stephani was a judgment 
against a collector of internai revenue to recdver back taxes illegally 
exacted. It arose under section 989. There was a certificate of 
probable cause, and the question was whether interest should be 
paid from the date of that certificate. In his décision the first comp- 
troller says that the practice theretofore in his office had been "to 
allow interest on judgments from the date of the certificate of prob- 
able cause to the time of filing the judgment in the treasury depart- 
ment for payment." He holds that the expression "the amount so 
recovered," in section 989, "as applied to the governmeiit, ihcludes 
only the sum of the judgment and costs;" that the government is not 
liable to pay interest by force of section 966, which provides that 
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interest shall be allowed on ail payments recovered in civU causes in 
a circuit court, beoause the government is not named nor intended 
by clear inference; that the doctrine that interest is an incident of 
the judgment, and bo foUows the principal,, bas no application to 
judgments against the government, or to judgments which the govern- 
ment has by force of a statute assumed to pay ; that it is specially 
provided in some cases that the government sball pay interest on 
judgments or on debts as in section 1090, and in the act of March 
2, 1875, (18 St. at Large, 481,) such provision being necessary, 
"because at common law interest would not be paid;" and thatunder 
section 3220, authorizing the repayment to internai revenue col- 
lectors of moneys recovered against them in a court for taxes col- 
lected by them, and of damages and costs recovered against them in 
suits brought against them by reason of anything done in the due 
performance of officiai duty, the practice had been to allow interest 
on such judgments from the time of rendition until paid, but that 
could "no longer be permitted." 

It is contended for the plaintififs that the measure of the responsi- 
bility of the government is the liability of the défendant. There can 
be no doubt that the liability of the défendant to the plaintiff under 
the judgment, under section 966 of the Eevised Statutes, is not only 
for the amount of the judgment, but for interest on it, unless that lia- 
bility is barred by other statutes. It is provided as follows by section 



" Interest shall be àllowed in ail judgments In civil causes recovered in a 
circuit or district court, and luay be levied by the marshal under process of 
exécution issued thereon, in ail cases where, by the law of the state in which 
such court is held, interest may be levied under procesg of exécution on judg- 
ments recovered in the courts of such state; and it shall be calculated from 
the date of the judgment, at such rate as is allowed by law on judgmeuts re- 
covered in the courts of such state." 

But the question is whether the government bas assumed to its 
full extent, by section 989, the liability of the défendant. It is very 
clear that it has not, even without référence to section 966, because 
by section 989 not only is it necessary that there shall hâve been a 
reoovery against the eollector, but there must be a certificate of prob- 
able cause before the liability of the government begins. This ia 
what was decided in V. S. v. Sherman, a case to which the pro- 
visions of section 12 of the act of March 3, 1863, (12 St. at Large, 
T41,) now section 989 of the Revised Statutes, were applied by section 
8 of the act of July 28, 1866, (14 St. at Large, 329.). In that 
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case there was a judgment in June, 1869, against an agent of the 
treasury department. There was no certificate of probable cause made 
till June, 1874, and then it was obtained by the plaintifif in the judg- 
ment and net by the défendant. The treasury department then paid 
to the plaintifif in the judgment the amount of it, with interest from 
the date of the certificate of probable cause. The plaintiff then ap- 
plied to the suprême court for a mandamus to compel the payment of 
the interest from the date of the judgment to the date of the certifi- 
cate. The application was denied. The court held that no claim 
against the government arose under section 12 of the act of 1863, as 
applied to that case, until the certificate was made, and that the gov- 
ernment was not liable for the interest wûich accrued on the judg- 
ment prior to the making of the certificate. 

In the présent case the certificate was made before the judgment 
was entered, but still the question remains wbether the government 
is liable for interest on the judgment from its date if a certificate of 
probable cause was made prior to or at the time of the date of the 
judgment. This point was not decided in TJ. S. v. Sherman. 

It is well settled that the liability of the government for the inter- 
est claimed in this case muât be created by some statute. There is 
no contract by the government or any of its authorized agents to pay 
interest. There is no judgment against the United States. There 
is no suit against the United States. There is no liability of the 
United States till after a recovery against the collector and a certifi- 
cate of probable cause. So the question arises as to the construction 
of section 989. 

"As a gênerai rule the government does not pay interest. The exceptions 
to this rule are found only in cases where the demands are made under spé- 
cial contracts or spécial laws, expressly providing for the payment of interest. 
An obligation to pay it is not to be implied against the government as it is 
against a private party from the raere fact that the principal was detained 
from the créditer after the right to receive it had accrued." 9 Op. of Attys. 
Gen. 59. 

The prinoiple that interest is not recoverable against the govern- 
ment if it unreasonably delayd payment of its debts, as it would be 
against a citizen, and the further principle that interest is not to be 
allowed on claims presented to the défendants unless it is specially 
provided for, are recognized by the suprême court in TiUson v. U. S. 
100 U. S. 43, 47. 

The plaintiflfs contend, however, that the interest on the judgment 
in this case is expressly provided for by statute. A review of the 
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hîstory of législation and adjudication in respect to suits against col- 
lectors to recover back customs duties illegally exacted, will aid in a 
décision as to the meaning of the présent statutory provisions ; and 
législation in regard to paying interest on other claims, and on judg- 
ments for them, may also be referred to. 

Prior to the enactment of section 2 of the act of March 3, 1869, 
(5 St. at Large, 348,) the moneys paid to a coUeotor of customs for 
unascertained duties, or for duties paid nnder protest against the rate 
or amoiint of duties charged, were retained by the collector. That act 
required such moneys to be paid into the treasury, and made it the 
duty of the treasury department to refund overpayments made under 
protest out of any money in the treasury not otherwise appropriated. 
In 1845 it -was decided by the suprême court in Cary v. Curtis, 3 How. 
236, that the effect of section 2 of that act was to take away the right 
to bring an action against the collector for moneys illegally exacted 
by him as and for duties, and paid to him under protest, where he 
had paid them into the treasury before suit brought. This décision 
was foUowed by the act of Pebruary 26, 1845, (5 St. at Large, 727,) 
which provided that nothing in section 2 of the act of 1839 should 
be construed to take away the right of any person paying money as 
and for duties under protest, to a collector, in order to obtain goods 
imported by him, the duties not being authorized by law, to maintain 
an action at law against the collector to try the legality and validity 
of the demand and payment of duties, and to hâve a trial by jury 
touching the same, or to authorize the secretary of the treasury to 
refund any duties paid under protest. This législation restored the 
right to sue the collector. Of course a judgment against him could be 
enforced by exécution against him, and under section 8 of the act of 
August 8, 1842, (5 St. at Large, 518,) now section 966 of the Eevised 
Statutes, interest on such judgment from its date could be coUeoted 
by exécution against him. 

On the eighth of August, 1846, an act was passed (9 St. at Large, 
84, 675) providing for the payment by the secretary of the treas- 
ury to six différent parties named of any excess of duties paid by 
them to the collector of the port of New York upon the importation 
of certain specified goods beyond what the same were legally charge- 
able with, and in four of the bis cases interest on the excess is speci- 
fied as to be paid ; the direction as to three oî the four being that it is 
to be interest from the time of the payment to the collector. By sec- 
tion 2 of that act the secretary is authorized, out of any money in 
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the treasury not otherwise appropriated, "to refund to the several 
persons indebted thereto such sums of money as hâve been ilïegally 
exacted by coUectors of customs, under the sanction of the treasury 
department, for duties on imported merehandise" since March 3, 
1833; "provided, that before any such refunding the secretary shall 
be satisfied, by décisions of the courts of the United States upon 
the principle involved, that such duties were ilïegally exacted ; and 
provided, also, that such décisions of the courts shall hâve. been 
adopted or acquiesced in by the treasury department as its rule of 
construction." 

In this section 2 nothing is said about paying the amounts of judg- 
raents or about paying interest on judgments or about paying inter- 
est on sums iUegally exacted, but it is the sums ilïegally exacted 
which are to be refunded, and the refunding is made to dépend on 
the adoption of, or aoquiescenoe in, the décision of the court by the 
treasury department. There is nothing in this section 2 to indicate 
that it was limitad to cases of duties paid under protest, while under 
' the act of February 26, 1845, suits could be brought against a ool- 
lector only where duties had been paid under protest. On the tenth pf 
August, 1846, an act was passed (9 St. at Large, 677) directing the 
refunding to a party named of "the balance remaining unpaid, and 
interest thereon, " of a judgment recovered by him in this court 
against the collector of this port for the recovery of duties ilïegally 
exacted, "a part of which judgment has been heretofore paid. " This 
gênerai and spécial législation indicates an intention in congress to 
specify interest when it is to be paid, Like instances of refunding to 
parties named duties ilïegally or erroneously collected on imports, 
but without mentioning interest, are found in acts passed June 28, 
1848, and March 3, 1849, (9 St. at Large, 720, 780.) 

The act of March 3, 1857, § 5, (11 St. at Large, 195,) provided 
for an appeal to the secretary of the treasury, after protçst, from 
the décision of a collector as to the liability of imported goods to or 
their exemption from duty, and made the décision on such appeal 
final, unless suit should be brought within 30 days after such dé- 
cision. 

By the act of April 11, 1860, (12 St. at Large, 837,) provision is made 
for the repayment, with interest at 6 per cent, per annum from the 
date of exaction, of certain duties ilïegally exacted as tonnage and 
light duties; while by the act of March 2, 1861, (Id. 890,) provision 
is made for the repayment of a certain amount erroneously paid as 
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<luties, notliiiig being said about interest. Like provisions, with no 
mention of interest, are made by the acts of May 1, 1862, and Feb- 
ruary 18, 1863. Id. 903, 917. 

By the act of March 3, 1863, § 31, (Id. 729,) the commissioner of 
internai revenue, subject to the régulation of the secretary of the 
treasury, was authorized "to remit, refund, and pay back ail duties 
«rroneously or illegally assessed or collected, and ail judgmeuts or 
sums of money received in any court against any collector or deputy 
«ollector for any duties or licenses paid under protest." That pro- 
vision referred solely to internai revenue, and is superseded by later 
provisions of law. 

By section 12 of the act of March 3, 1863, (Id. 741,) the provision 
was enacted which is now found in section 989 of the Eevised Stat- 
utes, as bef ore quoted. By section 13 of the same act it was made 
the duty of the district attomey of the district within which any suit 
should be brought against a collector or other officer of the revenue 
for any act done by him, or for the recovery of any money exacted 
by or paid to him, which should bave been paid into the treasury of 
the United States, to appear on behalf of such officer, unless otherwise 
instructed by the secretary of the treasury, and to make a report in 
regard to such suits annually to the solicitoi: of the treasury ; and it 
was directed that the same should be reported annually to côngress, 
"with a statement of ail money s received by the solicitor and by such 
district attorney" under the act. Most of thèse provisions of section 
13 are now in sections 771 and 773 of the Eevised Statutes. By said 
section 12 it was also provided that when, in any such suit, any dis- 
trict or other attorney should be directed to appear on behalf of such 
officer by any proper officer of the government, sucb attorney should 
be allowed such compensation for bis services therein as should be 
certified by the court to be reasonable and proper, and approved 
by the secretary of the treasury. This provision is now in section 
527 of the Revised Statutes. 

By section 7 of the act of March 3, 1863, (12 St. at Large, 766,) 
now sections 1089 to 1093 of the Revised Statutes, interest on judg- 
ments rendered by the court of claims is not to be paid unless the 
United States bas appealed, and then interest at the rate of 5 per 
cent, per annum is to be paid from the time a certified copy of the 
payment is presented to the secretary of the treasury for payment. 

JBy section 14 of the act of June 30, 1864, (13 St. at Large, 215,) 
an appeal to the secretary of the treasury from the décision of the 
■collector of customs, as to the rate and amount of duties, costs, and 
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charges on imported goods, was provided for, after protest, with tlie 
requirement that a suit to recover back the duties should be brought 
within 90 days after the décision. This is now section 2931 of the 
Eevised Statutes. By section 16 of the same act it was provided as 
foUows : 

"Whenever it shall be shown, to the satisfaction of tlie secretary of tlie 
treasury, tliat in any case of unascertained duties, or duties or ottier moneys 
paid under protest and appeal, as hereinbefore provided, more money bas been 
paid to the eollector, or person acting as such, tlian the law requires should 
bave been paid, it shall be the duty of the secretary of the treasury to draw 
bis warrant upon the treasurer in favor of the person or persons entitled to 
the overpayment, directing the said treasurer to ref und the sauie out of any 
money in the treasury not otherwise appropriât éd." 

Nothing was said about interest. This provision is now section 
301 2 J of the Bevised Statutes. A provision in regard to the paying 
back by the commissioner of internai revenue, on appeal to. him, of 
internai revenue duties erroneously or illegally assessed or coUected, 
was enacted by section 44 of the act of June 30, 1864, (Id. 239,) 
which provided for repaying "to collectors or deputy collectors the 
full amount of such sums of money as shall or may be recovered 
against them, or any of them, in any court for any internai duties or 
licenses colleoted by them, with the costs and expenses of suit, and 
ail damages and costs recovered against assessors, assistant assessors, 
collectors, deputy collectors, and inspectors, in any suit which shall 
be brought against them, or any of them, by reason of anything that 
shall or may be done in the due performance of their oificial duties." 
This enactment is now found in section 3220 of the Eevised Statutes. 

By section Y of the act of July 28, 1866, (14 St. at Large, 
328,) the secretary of the treasury was authorized to refund duties 
overpaid, although the provisions of said section 14 of the act of 
June 30, 1864, had not been complied with, on being satisfied that 
such non-compliance was owing to circumstances beyond the coutrol 
of the importer. 

By section 3689 of the Eevised Statutes, passed June 22, 1874, 
permanent annual appropriations were made, out of any moneys in 
the treasury not otherwise appropriated, of such sums as might be 
necessary for refunding duties erroneously or illegally assessed or col- 
lected under the internai revenue laws, and the excess of deposits for 
unascertained customs duties or customs duties paid under protest. 

On the third of March, 1875, (18 St. at Large, 469,) an important 
act was passed. It provided as follows : 
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"Xo moneys nollei^ted as diities on imports, inaccordancewithanydecisioi;, 
ruling, or direction previously made or given by the secretary of the treasury, 
shall, except as hereinafter provided, be refunded or repaid, unless in accord- 
aiice with the judgment of a circuit or district court of the United States giv- 
ing construction tothe law, and frora which the attorney gênerai shall certify 
tliat no appeal or writ of error will be taken by the United States, or unless 
in pursuanee of a spécial appropriation for the partlcular refund or repayment 
to be made: provided, that whenever the secretary shall be of opinion that 
such dnties hâve been assessed and eollected under an erroneous view of the 
tacts in the case, he may authorize a re-examination and reliquidation in such 
case, and inake sucli refund in accordance with existing laws as the facts so 
ascertained shall, in his opinion, justify; but no such reliquidation shall be 
allowed unless protest and appeal shall bave been made as required by law." 

This does not require a judgment in the partioular case, but only a 
judgment construing the law, which might be had in another case. 
It does not refer to the payment of a judgment, but to the refunding 
of moneys eollected. 

By the act of February 15, 1876, (19 St. at Large, 3,) provision 
was made for the payment under judgments rendered by the court of 
commissioners of Alabama claims of said judgments, with interest on 
the principal at 4 per cent, per annum from the date of loss until 
notice should be given for payment. 

In section 3 of the appropriation bill, passed June 14, 1878, (20 St. 
at Large, 128,) is the following provision: 

"For repayment to importers the excess of deposits for unascertained 
duties, or duties or other moneys paid under protest, iucluding interest and 
costs in judgment cases, $250,000 : provided, that no portion of this appropria- 
tion shall be expended for the payment of claims knovvn as the 'charges and 



In section 1 of the appropriation biU passed March 3, 1879, (Id. 
384,) is the following provision : "To enable the secretary of the treas- 
ury, in his discrétion, to refund excess of duties and to pay costs in 
suits and proceedings in ' charges and commissions cases,' in which 
judgments may hereafter be obtained, or which may be compro- 
mised by said secretary, $15,000." 

In section 1 of another appropriation bill passed March 3, 1879, 
(Id. 414,) is this provision: 

" The nnexpended balance of the appropriation of $250,000 made by the act 
of June 14, 1878, for the repayment to importers of the excess of deposits for 
unascertained duties, or duties or other moneys paid under protest, ineluding 
interest and costs in judgment cases, is hereby continued and made available 
for the payment of ail claims to whicli the appropriation is applicable, which 
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are not payable from the permanent annual appropriation provided for in sec- 
tion 3689 of the Kevised Statutes: provided, that the claim lînown as the 
'charges and commissions cases' shall not be paid without further législa- 
tion." 

The permanent annual appropriation did not include "interest and 
çosts in judgment cases." Hence, probably, thie necessity for the 
spécial appropriation. The question is, what do the words "interest 
and costs in judgment cases " mean ? Do they include interest after 
judgment either on the judgment or on the excess of duties ? In 
regard to judgments in "charges and commissions cases," only excess 
of duties and costs were provided for, nothing being said about in- 
terest. 

In section 1 of the appropriation bill passed June 16, 1880, (21 St. 
at Large, 242,) is the following provision : 

"For the repayment to importers the excess of deposits for unascertained 
duties, or duties or other moneys paid under protest, including interest and 
costs in judgment cases, $300,000; which sum is hereby made available for the 
payment of ail claims to whioli the appropriation is applicable which are not 
payable from the permanent annual appropriation provided for in section 
3689, Kevised Statutes: provided, that no portion of this appropriation shall 
be expended for the payment of claims known as • charges and commissions 
cases.' " 

In the same section is the following : 

"ïo enable the secretary of the treasury in his discrétion to pay judgments 
in 'charges and commissions' cases, obtained since January, 1879, and which 
may be hereafter obtained, or to settle any of said cases, in his discrétion, by 
compromise, $75,000, or so mueh thereof as may be necessary." 

Hère the provision is to pay judgments, but nothing is said about 
interest on judgments. In section 1 of the appropriation bill passed 
March 3, 1881, (Id. 418,) is a provision in the same words as the one 
first above cited from the act of June 16, 1880. 

It may be admitted that such a suit as the présent is a private suit 
until there is a certificate of probable cause. Then the United 
States cornes in and assumes by statute a certain liability. The 
question is as to what liability. The plaintifïs contend that the 
United States assumes ail the liability which would be that of the 
défendant if the United States assumed no liability. 

The case of Erskine v. Van Arsdale, 15 Wall. 75, cited by the 
plaintiffs, was a suit to recover back an internai revenue tax illegally 
collected. The court had instructed the jury that they might, in their 
verdict, add interest to the tax paid. This was held by the suprême 
court to be correct. The only décision is that interest might be added 
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from the tîme of the illégal exaction to the verdict. Nothing is dé- 
cidée! as to interest on the judgment, when the government cornes to 
pay it. The interest put into the verdict is put in before ftiere is any 
certificate of probable cause, and, if there is none, the government 
asBumes no part of the liability of the défendant. 

The allowance of interest as damages, on a writ of error under sec- 
tion 1010 of the Eevised Statutes, and under rule 23 of the suprême 
court, and tho form of the mandate in affirming with interest a judg- 
ment where the collector is the plaintiff in error, cannot affect the 
question hère. Thèse things ail of them belong solely to the putting 
the judgment in shape as one in a private suit. Nor does the lan- 
guage "including interest and costs in judgment cases " mean interest 
on judgments. It is entirely satisfied by conûning it to the interest 
included in the amount of the judgment and the costs forming part of 
that amount. The "amount so recovered," referred to in section 989, 
being more than the amount exacted and paid, because including in 
addition interest and costs, was probably regarded as needing expia- 
nation to make it clear that it was not merely the amount exacted that 
was to be refunded, but also the interest and costs forming part of the 
recovery; that is, on the judgment. The mention of "costs" is indic- 
ative of the meaning of "interest." There are no costs after judg- 
ment; and, as "costs" are costs before judgment, so "interest," in 
the same connection, is interest before judgment. 

The législation before recited shows that congress has sometimes 
provided for interest on judgments and sometimes for interest on 
excessive duties, and has sometimes omitted the mention of interest. 
The resuit of this review is that whatever may hâve been the practice 
under the permanent appropriation in the Bevised Statutes, and under 
statutes prier to the appropriation bill of 1878, itis clearly expressed in 
the appropriation bills of 1878, 1879, 1880, and 1881, that where there 
are judgments against the collectors of customs for duties paid under 
protest, interest accruing after judgment on the amount of the judg- 
ment, or on the duties improperly paid, is not to be paid by the gov- 
ernment either from the permanent appropriation or from the spécial 
appropriations. Hence, ail has been paid by the government in this 
case which it is obliged to pay. 

2. Under section 989, as there has been a certificate of probable 
cause in this case, there ean be no exécution against the collector. 
There cannot be an exécution against him for the interest from March 
1, 1881, on the view that, under section 96(5, interest is due on the 
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iudgment as one against the collector personally, and that section 989 
only means that there is to be no exécution against him for what the 
government pays. He is required to pay the money into the treasiiry. 
He does so. The district attorney is required to défend the suit and 
is paid by the government for doing so. The suit is one which ean 
be brought only because congress allows it to be brought. Congress 
ould prevent its being brought. It did so by theact of 1839, as was 
held in Cary v. Curtis. Then it restored the right by the act of 1845. 
But the suit is one only "to try the legality and validity of the de- 
mand and payment of duties," as the act of 1845 says, whenthe col- 
lector has paid the money into the treasury, and there is a certificate 
of probable cause, it is clearly the intention of section 989 that the 
collector shall not be liable under the judgment for interest on it if 
the government is not liable under that section for interest on it. 
The object of the suit and the judgment is solely to put the claim 
into an adjudicated shape; what is to be paid on it either by the col- 
' 3ctor or the government is a matter to be determined by congress. 
It follows that the défendant is not liable to pay the interest in ques- 
tion. 

As every thing has been paid on the judgment which is legally pay- 
able on it under existing laws, the judgment is satisâed, and an order 
willbe entered to that effect, and directing that the clerk enter in the 
records of the court ail proper entries to show that the judgment is 
satisûed. 



Bâtes v. United States. 
{Circuit Court, N. D. Illinois. December, 1881.) 

1. Oriminai, Plbading— Non-Mailablb Matïbk— Rbv. St. ^ 3893. 

It is sufficient, in an indictmeiit under section 3893 of tlie Revised Statutes, 
to describe the particular boolt, paper, pamphlet, etc., so as to identify it, and 
then allège, in the language of the statute, that it was of the character tliere 
described. 

2. NON-MaILABLB IVtATTEE — " DeCOÏ LbTTKES " — FiCTITIOUB NaME. 

The mailing of non-mailable matter to a person under a flctitious uame, who 
receives it, is an olîence against this statute. 

3. Bame— Mailina by Agent Sufficient. 

Such non-mailable matter aeed not hâve been depositoil in the mail by the 
défendant in peri?on; if he authorized it to be mailed he is guilty of au offence 
against this statute. 
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4. SaME— iNEFFECnVENESS OF THE ThING SenT, No DepENCB. 

The fact that what was sent, in anawer to a letter asking for somethîng to 
procure abortion or prevent conception, would not, of itself, hâve thaï elïect, 
is no defence to an indictment under this statute. 

5. Praoticb— Error to District Court— Affirmamce dp Jddgment— Discré- 

tion AS to Degrbe of Punishment. 

In a criminal case, upon error to tlie district court the circuit court, though 
afflrming the judgment of the lower court, is not bound to impose the same v, 
sentence ; it can award exécution in conformity with its own opinion, derived 
from the facts apparent upon the record, as to the degree of punishment which 
should be imposed. 

Error to the District Court. 

Osgood é Riggle and Frank Baker, for plaintiff in error. 

Joseph B. Leake, Dist. Atty., for the United States. 

DauMMoND, G. J. This was an indictment against the plaintiff in 
error, charging him with violating différent provisions of section 3893 
of the Eevised Statutes. He was found guilty by the jury and sen- 
tenced to fine and imprisonment. A motion in arrest of the sentence 
on account of the insufficiency of the indictment was made in the 
district court, and the refusai of the court to grant the motion is one 
of the principal errors relied on in this court. The section of the stat- 
ute referred to, as amended by the act of July 12, 1876, déclares the 
following shall be non-mailable matter : Any book, pamphlet, picture, 
paper, writing, print, or other publication which is obscène, lewd, 
lascivious, or indécent, or any article or thing designed or intended 
for the prévention of conception, or procuring abortion, or any article 
or thing intended or adapted for any indécent or immoral use, or any 
written or printed card, circuîar, book, pamphlet, advertisement, or 
notice of any kind giving information directly or indirectly where, or 
how, or of whom, or by what means any of thèse matters, articles, 
or things before mentioned may be obtained or made, or any letter 
upon the envelope of which, or postal card upon which, indécent, lewd, 
obscène, or lascivious delineations, epithets, terms, or language may 
be written or printed ; and any person who shall knowingly deposit, or 
cause to be depositod, for mailing or delivery, anything declared to 
be non-mailable matter, is deemed guilty of a misdemeanor, and 
liable for every offence to a fine or imprisonment at hard labor, or 
both. 

One of the counts of the indictment charges the défendant with 
sending by mail a book, the title of which is given, and it is alleged 
that it was of so indécent and obscène a character that it was im- 
proper to state its contents. Varions other counts of the indictment 
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allège that a letter addressed to a partieular person, naming him, 
contained indécent matter. Other counts state that circulars were 
sent by mail from and to a place nained and to a partieular person, 
naming him, giving information where the article referred to [to pre- 
vent conception] could be obtained. The main ground of objection 
to the various counts of the indictment is that they do not set forth 
in language what was contained in the book, in the letters, or in the 
circulars. It is said that whether a book, or letter, or circular is 
within the terms of the law is a conclusion, and the court must be 
permitted to judge by the use of the spécial language, or if the case 
be a picture, or représentation, or article, by a copy, or description 
of the same. I think this objection is not well taken. The object 
of the law is to exclude certain articles from the mail. If a book, 
pamphlet, picture, représentation, or article, it is sufficient as to 
that to describe it so as to identify it, or by stating to whom it was 
addressed, and then to allège that it is within the terms of the stat- 
ute, as that it is an obscène book, pamphlet, paper, print, picture, or 
otherwise, or an indécent thing. This is a rule which has been es- 
tablished by the suprême court of the United States in relation to 
offences against the statute which prohibiis interférence with or the 
opening of letters entrusted to the mail by persons other than those 
to whom they are addressed, (U. S. v. Mills, 7 Pet. 138 ;) so that I 
think it is sufficient, in an indictment under section 3893, to describe 
the partieular book, paper, pamphlet, etc., so as to identify the same, 
and then allège, in the language of the statute, that it was of the char- 
acter there described. Consequently, a count which déclares that the 
plaintiff in error caused to be deposited in a post-office of the United 
States, (naming it,) for mailing and delivery to the address of a certain 
person, (naming it and him,) an envelope then and there containing a 
printed advertisement and a written letter, which together were then 
and there a notice giving information where, how, and of whom might 
be obtained an article (naming it) designed and intended for the pré- 
vention of conception, was sufficient. 

An objection was also taken because thèse various communications 
were sent through the mail in conséquence of what are called "decoy 
letters," addressed to the plaintiff in error. The fact was that a 
détective of the post-office department did send letters to the plaintiff 
in error under fictitious names, but he was requested to send the com- 
munications under fictitious names, and they were received by the 
détective under thèse various names. It was the case, therefore, 
where a person used another name to cause a communication to be 
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sent by the mail to him under that name, and such communications 
were aceordiugly so received. They were, therefore, communications 
sent to a real person under a fictitious name, and of course it was as 
mucb an ofience against this statute for the plaintifif in error to cause 
non-mailable matter to be deposited for mailing as though there had 
been ^o fiction in the case. 

It is also objected that the district court erred in admitting testi- 
mony relating to an article transmitted by express. That testimony 
was.admitted on the assumption that it was sent by the plaintiff in 
error in answer to a letter addressed to him, and simply for the pur- 
pose of explaining the facts connected with the ofifences charged in the 
indictment, and not constituting an oSence in itself, which, of couïse, 
it was not, under this statute. This testimony was received, under 
proper caution to the jury, with a statement explanatory of the reason 
why and for what it was a,dmitted, and I think could not hâve prej- 
udiced the jury against the défendant. 

It was algo objected that the district court refused to allow the 
défendant to prove that certain pills which were sent by mail would 
not, of themaelves, prevent conception or procure abortion. I think 
the ruling of the district court was correct upon that point. The lan- 
guage of the statute is not that the article must necessarily procure 
abortion or prevent conception, but that it is designed or intended to 
procure the one or to prevent the other; and thèse pills were sent in 
answer to a letter asking for something which might hâve that effect, 
and they were sent with the statement that they were just what the 
writer wanted. 

Itisfurther objected that the deposit of thebook, letters, circulars, 
etc., in the mail was not donc by the plaintiiï in error himself, but by 
another person. The language of the statute shows clearly that it was 
intended to prevent any one from violating the law by another as well 
as by himself, and the jury were specially instructed by the district 
court that they must be satisfied that the act done was authorized by 
the plaintiff in error; in other words, that he caused it to be done 
through another. 

The district court was requested by the plaintiff in error to give 
numerouB instructions which in terms were refused by the court, but 
the court instructed the jury generally upon the law of the case, and 
so far as there was anything material in the instructions asked for in 
favor of the plaintiff in error which the law justified the court in giv- 
ing.they were given by the court, and I cannot see that there was any 
error in this respect. On the whole, I am of opinion that the judgment 



96 FEDEBAL BEPOBÏEB. 

of the district court must stand and be affirmed as to the rulings 
made during the trial. 

This being so, it is insisted by the district attorney that this court 
cannot change in any way the punishment which was imposed upon 
the plaintiff in error by the district court ; but in proceeding to pro- 
nounce final sentence and to award exécution, this court must foUow 
the précise terms of the conviction in the district court. I am not of 
that opinion. The language of the third section of the act of March 
3, 1879, relating to this subject, is as foUows : "And in case of an 
affirmance of the judgment of the district court, the circuit court shall 
proceed to pronounce final sentence and to award exécution thereon." 
If this court must adopt the terms of the conviction of the district 
court, it is where the judgment of that court is affirmed, not only as 
to the rulings made during the trial of the cause, but also as to the 
sentence. The first section of the statute describes the cases in which 
a writ of error will lie — where the sentence is a fine of $300 or imprison- 
ment. In such case the party aggrieved by a décision of the district 
court may tender his bill of exceptions. I think one object of the 
statute was to give to the circuit court authority, not only over the rul- 
ings of the district court during the trial, but also over the degree of 
punishment imposed upon the party, if, upon the whole record before 
the circuit court, it should appear in the judgment of the court that 
the penalty was not in conformity with law ; as where a fine was im- 
posed when the statute authorized imprisonment only, or imprison- 
ment where it authorized a fine only, or otherwise was unlawful, or 
where it was too lenient or too severe. In ail thèse cases I think the 
opinion of the district court is subject to review by the circuit court, 
and may be changed. It is not neeessary to décide whether the cir- 
cuit court might alter the degree of punishment upon facts which might 
be established in the circuit court, but did not appear in the record. 
It is sufficient in this case that, upon the facts apparent upon the 
record as to the degree of punishment imposed, the opinion of this 
court differs from that of the district court; and this court will pro- 
ceed, therefore, to pronounce final sentence, and to award exécution 
in conformity with its own opinion as to the degree of punishment 
which should be imposed upon the party convicted. 
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NOTE. 

Several interesting and important points are made in the foregoing décision. 
Thèse may be grouped as follows: 

1. Decot Solicitation. It is held to be no defence to an indictment 
under the statute for sending an obscène book by mail that the boolt was 
mailed actually to a détective who wrote for it soliciting it under a flctitious 
name, to which name it was addressed. A similar point was decided in 
the same way by Benedict, J., in U. S. v. Bott, 11 Blatchf . 346 ; that leanied judge 
holding it waa no defence to an indictment for sending a powder designed 
to procure an abortion that the act was elicited by a decoy letter. It is tru© 
that we hâve a ruling from Judge Dillon {U. S. v. Whittier, 5 DUl. 35) that a 
sealed letter addressed to a decoy, and therefore not " giving information " in 
the sensé of the statute, was not within the prohibition of the statute. But 
even supposing that Judge Dillon was right in this conclusion, (as to which 
I may be permitted with ail respect to that excellent jurist to express my 
doubts,) the case is distinguishable from that now before us, which is that of 
sending an obscène book accompanied with drugs. The sending an obscène 
book, like that of sending a noxious drug, is made indictable by the statute 
without the qualification that it should give information, which is the condi- 
tion applied to that section of the act under which the prosecution before 
Judge Dillon took place. The statute makes it indictable to send by mail 
any "obscène, lewd, or lascivious book, pamphlet, picture, paper, print, or 
other publication of an indécent character." Now, if the indictment were 
for the publication of an obscène libel at common law, no one would prétend 
that it would be a defence that the libel put in évidence on the trial had been 
sought for the express purpose of being put in évidence. That a sale to a 
party requesting the sale for this very purpose is an adéquate publication haa 
been repeatedly ruled. Rex v. Burdett, 4 B. & Al. 95; Rex v. Wegener, 2 
Stark. N. P. 245; Brunsioiolt v. Harmer, 14 Q. B. 185; Com. v. Blanding, 3 
Pick. Z^i; State v. Avery, 7 Conn. 268; Hazleton Coal Co. v. Megargel, 4 Barr, 
324; Swindle v. State, 2 Yerg. 581. Thèse rulings are in entire accordance 
with others in référence to other phases of crime. If I suspect, for in- 
stance, an employé of stealing money, I may mark money and hâve it exposed 
in such a way as to attract his attention ; and if he steal it and be subsequently 
presented for larceny, he cannot défend on the ground that a trap was laid for 
him. Keg v. Williams, 1 C. •& K. 195; Rex v. Headge, 2 Leach, 1033; R. & 
R. 160; Reg v. Egginton, 2 B. & P. 509; 2 Leach, 915; Rex v. Latorence, 4 
Cox, G. C. 438 ; Reg v. Johnson, G. & M. 218 ; Reg v. Bannen, 1 G. & K. 295 ; U. 
S. V. Fûye, 1 Curt. 364; Pigg v. State, 43 Tex. 108. See Alexander v. State, 
12 Tex. 540. 

It is true that if I should put the pièce of money in the possession of the 
défendant as an absolute gift, tliis would be a defence, for he could scarcely 
be held to taJie that which is given to him without any qualification ; but if 
I give it to him with a qualification, making him a mère bailee, (as where I 
give it to him as a messenger,) or if I leave it about my premises so as to 
v.lO.no.l— 7 
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attract hîs attention, without surrendering nay possession of it, then tlie 
"trap" is no defence. The same distinction is applicable to the opening of a 
door so as to let in a burglar. Tlie burglar, it is true, cannot be charged witli 
"brfiaking" a door whicli is opened for liim to get in. It is otherwise, how- 
ever, as to invitations held out as decoys by one of the inmates of the liouse, 
or as to masks in the way of apparent; defencelessness, or as to the leaving 
open of outer doors, provided this does not leave the main entrance open, 
Ilex Y. Johnson, G. & M. 218; Allen v. State, 40 Ala. 334. Such, aiso, is the 
rule with regard to counterfeit money. A policenaan, by pretending to be an 
accomplice,may obtain access to a chamber where eounterfeiting instruments 
arecollected; but this does not prevent a conviction being rendered on his 
testimony. Wills, Circum. Ev. 117, 118. The guilty party may be induced 
by a trap to ofifer the counterfeit coin, but this does not malce the offering the 
counterfeit coin any the less iudictable. Rex v. Holden, R. R. 154; 2 Taunt 
334. Nûw, does the fact that a détective attends unlawful meetings for the 
purpose of afterwards disclosing their secrets and becoming a witness against 
the wrong-doers make him an accomplice. Rex v. Bernard, 1 F. & F. 240 
Rex V. Mullins, 3 Cox, G. G. 526 ; Com. v. Downing, 4 Gray, 29 ; Com. v. Wood, 
11 Gray, 86; Com. v. Cohen, 127 Mass. 282; Campbell v. Com. 84 Pa. St. 187^ 
atate Y. McKean, 36 lowa, 343; Feople v. Farrell, 30 Cal. 316; People y 
Barrio, 49 Cal. 342; Williams v. State, 55 Ga. 391; Wright v, iState, 7 Tex 
Ap.574. 

One of the most nefarious and infamous conspiracies ever known in this 
country — that of the " Molly Maguires," in 1876, to coerce by assassination the 
coal proprietors of the Pennsylvania anthracite région — was exploded, and the 
chief perpetrators brought to justice by the sagacity and courage of a détect- 
ive who attended the meetings of the conspirators and thus became possessed 
not only of their plans for the future but of their exploits in the past. The 
fact is, there is no crime that is not committed under the influences of some 
sort of decoy; and to acquit in ail cases where the offender is incited to the 
crime by some instigation of this kind woiild leave few cases in which there 
could be a conviction. If the decoy is not intentional it may act by the way 
of négligence; and if an intentional decoy is a ground for defence so should 
be a négligent decoy. But it is now well settled that contributory négligence, 
unless breaking the causal relation between the offender and the olïence, is no 
defence. Rex v. Keio, 12 Cox, G. G. 355; Rex v. Forhes, 7 C. & P. 224; Reg y. 
Parish, 8 G. & P. 94; Rex v. Beard, Id. 143. 

The only exceptions known to the principle before us exist (1) in cases in 
which to the offence it is essential that it should be "against the will " of the 
party injured ; and (2) in cases in which the offence consists in certain physi- 
cal conditions which cannQt exist if a trap be laid. 

(1) When it is a condition to an offence that it should be " against the will '' 
of the party injured, then there must be an acquittai should it appear that 
such party invited the défendant to the commission of the offence. This is the 
case with regard to prosecutions for râpe: Reg y. Fletcher, Bell, 63 ; 8 Cox, C. C. 
131; Com. v. McDonald, 110 Mass. 405; Brown v. People, 36 Mich. 203; State 
v. Burgdor, 53 Mo. 65 ; Walter v. State, 40 Ala. 325 ; to prosecutions for 
highway robbery: Rex y. McBaniel, Fost. 121, 128; Long v. State, 12 Ga, 
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293; to prosecutîons for assanlts, whicli are not in themselves offences against 
the public peace: jBôa; V. TVoZtoto», 12 Cox, C. C. 180. 

(2) When there are physical conditions of an oSence inconsistent with a 
trap, so that tliese conditions eannot exist wlien there is a trap, then tlie de- 
fendant must be acquitted. The most striking illustration of this e}tception 
is to be found in the case of burglary already noticed. There can be no pros- 
ecution for burglary in cases where the door of the house was opened by its 
owner to give the burglar entrance. 

Whether, when the offence is the spécial product of the trap, the défendant 
can be convicted, dépends upon the exelusiveness of the causal relationship 
between the ofEence and the trap. When the défendant was the passive tool 
of the entrapping party then there should be an acquittai. On the other 
hand, the défendant ought not to escape conviction in any case (with the 
exceptions above given) in which he knowingly committed the offence. The 
most freqent cases under this head are prosecutîons for illicit sales of liquor. In 
an English trial in 1881 {Rex v. Titley, see London Law Times, July 30, 1881) 
a conviction of this class, when the sale was induced by the adroitness of a 
détective, was sustained, though it beeame subsequently the subject of much 
discussion in the house of commons. In Scotland {Blaikie v. Linton, 18 Scot- 
tish L. K. 583) a similar conviction in 1881 was set aside by the court of jus- 
ticiary on the ground that the offence was the product of the solicitation. 
But this can only hold goôd in cases in which the offeuder's action is not im- 
putable to his free agency. 

2. Ineffectiveness of [nstrumekt. The ruling of Judge Dnimraond, 
that the fact that the pills sent " would not of themselves prevent conception" 
is no defence, is put on the ground that "the language of the statute 
is not that the article must necessarily procure abortion or prevent concep- 
tion, but that it is designed or intended to procure the one or prevent the 
other;" and he adds "that thèse pills were sent in answer to a letter asking 
for something that might hâve that effect, and they were sent with the state- 
ment that they were just what the writer wanted." It may, therefore, be 
well argued in this particular case that the défendant was estopped from 
maintaining that the pills were innocuous. But aside from the statute, and 
the peculiar shape the case took in conséquence of the assertions of the de- 
fendant, there is little doubt that the décision of Judge Drummond may be 
fiupported on principle. The question, indeed, is one wliich will always con- 
tinue to agitate not only jurists but casuists. An offence is attempted with 
unsuitable instrujnents. Is this indictable? In Germany, after a contro- 
versy in which the ablest jurists hâve taken part, and after numerous treatises 
hâve beeu written on both sides, the high court of appeals (Lleichsgericht) 
has decided that an attempt to commit an offence with unsuitable means is 
indictable notwithstanding such unsuitability ; in other words, aile untaug- 
liche Versuchshandlungen sînd strafbar. Entscheidungen des Eeichsgerichts, 
bd. 1, p. 439. It is true that this has by no means silenced the dispute which 
has for so long existed on this interesting topic ; and in the first number of 
the Zeitschrift fur die gesainmte Strafrechtswissensoliaft (1881) we hâve an 
elaborate and powerfui article by Dr. Geyer, an eminent writer on criminal 
law, controverting the décision of the court. But so far as the ruling goes to 
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the point that unsuitability of means is not hy itself a defence to an indict- 
ment for an attempt, it is sustained by numeroua adjudications of our courts. 
Reg V. St. George, 9 G. & P. 483; Rex v. Lallement, 6 Cox, G. G. 204; Reg v. 
Cludway, 1 Den, G. G. 515; 2 G. & K. 907; Com. v. MoBonaîd, 5 Cash. 365; 
O'Leary v. People, 4 Parker, G. E. 187 ; Slatterly v. People, 58 N. Y. 354, and 
other cases cited ; Whart. Grim. Law, (8tii Ed.) § 182. See, particularly, KunMe 
V. State, 32 Ind. 220 ; Johnson v. State, 26 Ga. 611 ; Muïïen v. State, 45 Ala. 43 ; 
State V. Napper, 6 Nev. 451 ; State v. Utley, 82 N. C. 5^6; State v. Milsaps, Id. 
5i9. And tins is right. If we should bold that there eau bo no conviction for 
attempts with unsuitable instruments there could be few convictions for 
attempts, since there are few attempts of which we could say that the instru- 
ments to be used were absolutely suitable. But to this there are two excep- 
tions: (1) Where a statute says that an offence with a particular instrument 
is to hâve an especial punishment, then under this statute, to sustain a con- 
viction, it must be shown that the instrument designated was used. (2) The 
instrument, at common law, must be one apparently calculated to produce the 
attempted criminal resuit. If the ofiEender takes aim with a sunflower, or 
with Sk violin, he caunot be charged with attempting to shoot with a gun. 
But if he takes aim with a gun whose powder is wet, while the instrument is 
as innocuous as would be the sunflower or the violin, he is, nevertheless, 
chargeable with the attempt to shoot with the gun. See Blake v. Bamard, 
9 G. & P. 626; Reg v. James, 1 C. & K. 530; Tarver v. State, 43 Ala. 354; Rol- 
inson v. State, 32 ïex. 65. It is true that if the party threatened knows 
that the gun is not loaded, or is loaded in such a way as to be absolutely inef- 
fective, then the offence cannot be considered as an attempt, or as an assault 
with intent to kill. Crumhley v. State, 61 Ga. 582. But if the instrumevit is 
apparently calculated to do harm, and is used in such a way as to make it 
effective if it is what it seems, then, in the anxiety ereated, and iii the prov- 
ocation to retaliation it involves, the constituents of an indictable offence are 
made out. 

Fkancis Whaeton. 
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Olney, Eeceiver, etc., v. Tanner and others. 
(District Court, 8. D. New York. January 11, 1882.) 

1. JcEiSDiCïioN op Pbdbral Oourts Ovbu Bankkupt's Pkopbktt Fbaddit- 

LENTLY ASSIONBD. 

The district and circuit courts hâve iurisdiction of a plenary suit brought by 
any person against the assignée in bankruptcy to assert a claim of superior 
title to property of the bankrupt fraudulentlj' assigned before prooeedings in 
bankruptcy. This junsdiction is not affected by the faot that other parties 
than the assignée in bankruptcy are necessary parties to the suit. 

2. Ueceivee of State Couet — Titlb to Peopertt Absignbd by Debtok m 

Feaud op CiiEDiTons— Effect op Proceedinos in Bankrdptct. 

The receiver of a judgment debtor appointed in supplementary proceedings 
in the state court, under the New York Code of Procédure, does not aoquire 
ipso facto, by virtue of such appointment, a title to property previously assigned 
by the debtor in fraud of creditors, nor any lien thereon, until suit to set it 
aside, or other légal proceedings or notice of his claim to treat the assignment 
as void ; and if no such suit or proceedings are brought or taken by such a 
receiver until after the commencement of proceedings in bankruptcy, the re- 
ceiver has no title in the property superior to the assignée ; nor eau he there- 
after, under the rule established by the suprême court, [Glenny v. Langdon, 98 
U. 8. 20,) maintain an action to vacate the fraudulent assignment. 

3. Same — How Vbstbd with Title to Debtor 's Propbett. 

8ucli a receiver represents his judgment créditer only, and, like a receiver in 
a iudgment creditor's hill, does not become vested with the title to such prop- 
erty except through an action to which the fraudulent assignée is a party. 

4. Bame — Récognition ik Foreign or Independent Tkibunals bt C'omity 

Only — Not Entitled to Obtain Préférence Over Other Creditors. 

A receiver, as an officer of the court that appoints liira, is recognized in for- 
eign or* independent tribunals by comity only. Semble that this comity îs 
not to be extended so as to conier préférences in favor of particular creditors 
to the détriment of the gênerai creditors whose interests foreign or independ- 
ent tribunals are charged with protecting, and that such a receiver is not enti- 
tled to the aid of a fédéral court, sitting in bankruptcy, in obtaining a préfér- 
ence over other creditors entitled to its protection. 

5. Assignment poe Benepit op Creditors — Proop dp Fraudulent Intent 

Requisite to Set it Aside — Not Invalidated bt Delinquencies op As- 
signée. 

An assignment for the equal beneflt of ail creditors should not be set aside in 
favor of one créditer as fraudulent except upon clear and convincing proofs of 
fraudulent intent. If complète and perfect in itself , and not fraudulent in its 
inception, it is not invalidated by the subséquent remissness or inefflciency or 
errors of judgment of the assignée. 

6. Saheœ — Subséquent Aots of Debtor when Not Evidence of Fraudulent 

Intent. 

The subséquent employment of the assigner or the continuance of the busi- 
ness for working up the old stock, or the fulfllment of outstanding contracta, 
and the purchase of necessaiy goods therefor, lield, va. this case, uot sufflcient 
évidence of an original fraudulent intent. 
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ÎQ Equity, 

Norwood é Coggesha,ll, for complainani;. 

Charles Jones, for défendants. 

Bbown, D. J, This is an action brought to set aside as fraudulent 
and void a voluntary assignaient made by Nicholas Swartwout to the 
défendant Tanner, on March 28, 1877, in trust for tiie equal benefit 
of bis créditera. 

On Marcb 27tb, the day preceding the assignaient, Valentine H. 
Seaman reeovered a judgment against Swartwout, in the suprême 
court of this state, for the sum of $4,107.84, upon which exécution 
was duly returned unsatisfied. Thereafter, upon proceedings sup- 
plementary to exécution, in accordance with the state p]-actice, the 
plaintif? was appointed reeeiver of the judgment debtor on August 15, 
1877, and on August 22d a copy of the order was served, filed, and 
recorded, as required by the state law, so as to invest the plaintiff 
with whatever rights legally accrued to him as a reeeiver of the judg- 
ment debtor so appointed. The plaintiff claims that he thereby became 
vested with the légal title to the property conveyed to Tanner some 
four months before. 

On September 11, 1877, involuntary proceedings in bankruptcy 
were commenced in this court against Swartwout, upon which he was 
adjudicated a bankrupt on Oetober 1, 1877. In January, 1878, the 
défendant Sage was appointed assignée, and an assignment of the 
bankrupt's property was duly executed to him. 

Thereafter on the ninth day of May, 1878, this bill was filed by the 
reeeiver, as complainant, against Swartwout, the judgment debtor. 
Tanner, his voluntary assignée, and Sage, the assignée in bankruptcy. 
The bill allèges that the assignment was fraudulent and void because 
made with an actual intent to defraud creditors ; and also that the 
"assignment was absolutely void" under the state law because no 
schedules of property and debts were filed until July 30, 1877, and 
not within 30 days after the exécution of the assignment as required 
by the state law; that the plaintiff, by virtue of his appointment as 
reeeiver, "became entitled to the possession and collection of ail the 
assigned property;" and on the above grounds the complainant asks 
that the assignment be deolared fraudulent and void as against the 
plaintiff, and that Swartwout and Tanner be compelled to acoount 
to the plaintiff for ail the assigned property or its prooeeds, and that 
the plaintiff be appointed reeeiver in this suit of ail the said property, 
with the usual injunction. 

Sage, the assignée in bankruptcy, was served with a subpœna, but 
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did not appear or answer. The other défendants hâve answered, 
denying the jurisdiction of the court, the right of the complainant to 
instituts or to maintain in this court such a suit as this, and also 
denying the alleged fraudulent intent, or the légal invalidity of the 
assignment. 

The cause is submitted on the pleadings and proofs. 

By section 4979 of the Eevised Statutea this court has juriadiction 
of any action "brought against an assignée in bankruptcy by any 
person claiming an adverse interest touching any property or rights 
of the bankrupt transférable to or vested in the assignée." 

If the property assigned by Swartwout to Tanner in March, 18T7, 
■was conveyed to him in fraud of creditors, as alleged in the bill, then, 
by the terms of section 5046, such property or its proceeds became 
"vested in the assignée in bankruptcy" when he was subsequently 
appointed, unless the appointment of the complainant as receiver of 
Swartwout in the state court, prior to the commencement of the 
.proceedings in bankruptcy, had already vested the title thereto in the 
receiver. 

The proofs show that ail the property, escept such as was foreclosed 
under outstanding mortgages, has been sold by the voluntary assignée, 
and that less has been realized than the amount of the receiv- 
er's judgment. If the plaintifE's claim is sustained, and he is ap- 
pointed receiver of said property in this suit for the benefit of his 
judgnaent creditor, the resuit will be that the whole property of the 
bankrupt will be appiied upon the judgment of a single creditor, tj 
the exclusion of the assignée in bankruptcy and of ail other creditors. 
In so far, therefore, as the case involves a claim of priority in the 
application of the assigned property or its proceeds to the judgment of 
Seaman exclusively, it is the case of a person claiming an interest in 
the property of the bankrupt adverse to the interests of the assignée 
in bankruptcy, within section 4979. The assignée in bankruptcy was 
a necessary party to the suit in order to make a valid sale of the real 
estate referred to in the bill', as well as to be bound by the distribu- 
tion of the proceeds ; and as the plaintiff's claim of title to the prop- 
erty is adverse to the interests of the assignée, and of ail other cred- 
itors, the case seems to me to be within the very language of section 
4979. That section does not confine jurisdiction to cases in which 
there is nothing else involved except an "adverse claim;" it embraces 
"ail suits in law or in equity" between the assignée and persons 
claiming an adverse interest. Questions like those hère presented can 
only bedetermined by plenary suit, (Smith v. Mason, 14 Wall. 419; 
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In re Kérosène OU Co. 6 Blatohf. 521;) and if the "suit" învolves as 
an essential part of it the détermination of such an adverse claim, 
then the whole "suif'is properly brought in the district or the cir- 
cuit court, although other questions be involved, and other parties be 
necessarily présent to be bound by the decree. Burhank v. Bigelow, 
14 N. B. K. 445, 447 ; Lathrop v. Brake, 13 N. B. E. 472 ; In re Casey, 
10 Blatchf. 376, 382; Marshall v. Knox, 16 Wall. 551; Bachman v. 
Packard, 7 N. B. E. 353; Morgan v. Thornhill, 11 Wall. 65; In re 
The Iran Mountain Co. 9 Blatchf. 320 ; Poster v. Ames, 2 N. B. E. 
455; Markson v Haney, 12 N. B. E. 484; Glenny v, Langdon, 98 U. 
S. 24. 

2. Upon the authority of the case of Booth v. Clarke, 17 How. 
322, I think there is much doubt whether the complainant as a re- 
ceiver, an offieer of a state court, has any such standing in a court of 
the United States sitting in bankruptcy as entitles him to its aid in 
a case like this, seeking a préférence in contravention of the intent 
and policy of the bankrupt act. Outside of the jurisdietion which 
appoints him, a receiver is not ordinarily entitled to maintain suits 
except by comity; and this comity does not extend to aiding préfér- 
ences sought to be acquired by statutory assignments or other pro- 
ceedings in invitim, to the détriment of other oreditors whose interests 
are in the keeping of foreign or independent tribunals, Booth v. 
Clarke, 17 How. 322; Brigham v. Luddington, 12 Blatchf. 237, 242; 
Chandler v. Siddle, 10 N. B. E. 236 ; Willitts v. Waite, 25 N. Y. 
577, 587; Hoyt v. Thompson, 5 N. Y. 320; Runk v. St. John, 29 
Barb. 585; High, Eeceivers, § 156; Bctton v. Valentine, 1 Curt. 168; 
Hope Mutual, etc., v. Taylor, 2 Eobt. 278, 284. 

In Booth v. Clark this question was elaborately considered in the 
suprême court of the United States. The case there was analogous 
to the présent, except that the suit by the New York receiver was 
there brought in the District of Columbia, and also except that in 
that case no fraudulent assignment intervened requiring, as in this 
case, a further judgment of the court in aid of the receiver's title. 
In a lengthy opinion, Swayne, J., says : 

" We think that a receiver has never been recognized by a foreign tribunal 
as au actor in a suit. He is not within that comity which nations hâve 
perniitted, etc. * * * A receiver is appoiiited under a creditor's bill for 
one or more oreditors, as the case may be, for their beneflts, to the exclu- 
sion of ail other oreditors of the rtebtor, if there be any such as there are 
in this case. Whether appointed, as this receiver was, under the statute 
of 2^ew York, or under the rules and practice of chaucery, as they may be, 
his officiai relations to the court are the same. * * * He has no extra- 
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territorial power of officiai action; none which the court appointing him can 
confer with authorityto go into a foreign jurisdiction to talie posession of the 
debtor's property; none wliich can give him, upon tiie principle of comity, a 
privilège to sue in a foreign court or another jurisdietion, as tlie judgment 
creditor himself might hâve done, where his debtor may be amenable to the 
tribunal which the creditor may seek, * * * If he seeks to be recognized 
in another jurisdiction, it is to take the fund there eut of it without such 
court having any control of his subséquent action in respect to it, and with- 
out his having even offlcial power to give security to the court, the aid of 
which he seeks for his faithful conduct and offlcial accountability." Pages 
335-339. 

Towardsthe close of the opinion it is intimated that if the receiver's 
title had rested, net merely upon the law or practice of the local courts 
in the collection of debts, but upon an actual assignaient of the claim 
by the debtor himself, prior to the bankruptcy, by some instrument 
universally recognized as passing a title to property, the décision 
might then hâve been différent. Graydon v. Chureh, 7 Mich. 86. This 
distinction would not benefit the complainant in this case, as no such 
assignment bas ever been made to him. The plaintif hère bas no 
right or title of his own ; he is a mère officer of another court, seekirig, 
through a judgment to be obtained in this, an independent tribunal, 
to enforce and make available certain proceedings in invitum against 
the judgment debtor in another jurisdiction, for the exclusive benefit 
of a single creditor. For many purposes the courts of the states and 
those of the United States are treated as foreign to each other, al- 
though sitting within the same territorial limits. Walsk v. Durkin, 
12 Johns. 99; Baldwin v. Haie, 17 Johns. 272; Tarbell v. Griggs, 3 
Paige, 209; White v. Whiteman, 1 Curt. 494; Stanton v. Emhury, 93 
U. S. 548, 554; Latham v. Chafee, 7 Fed. Eep. 520. In Pennoijer 
V. Neff, 95 U. S. 714, 732, the court say : "While they are not foreign 
tribunals in their relations to the state courts, they are tribunals of 
différent sovereignty exercising a distinct and independent jurisdic- 
tion." 

The United States district court of this district, sitting in bank- 
ruptcy, is charged with the protection of the interests of creditors of 
the bankrupt throughout the whole country. Its discharge of the 
bankrupt hère is operative in ail the states ; and, as the interests which 
the court is charged with protecting are not local, but national, there 
would seem to be no good reason why a United States court in bank- 
ruptcy, sitting in this state, should be bound to aid an officer of a 
state court in seeuring a préférence over other creditors, any more 
than if the bankruptcy proceedings happened to be in a similar court 
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charged with the same duties and in favor of the same creditors, sit- 
ting in a state adjoining, or in the District of Columbia. If the assets 
Bought by the bill are within the oontrol of this court, an independent 
jurisdiction, then the same reasons exist for refusing to aid the com- 
plainant in appropriating them to the exclusion of the whole body of 
creditors wlio are entitled to the protection of the court in bankruptcy, 
wherever sitting, as much as if the assets were in the District of 
Colurnbia. The case might be différent if the complainant had ever 
become so vested with the absolute title to the property as to need no 
further adjudication to détermine his rights or to make them available. 
Tvistead of that being the case, it is only in and through a further judg- 
ment of some compétent court that it can be ascertained whether he 
has any right or title whatsoever. 

On the other hand, section 4979 and other sections of the bank- 
rupt law indicate a policy to permit, if not to require, ail adverse 
claims upon the bankrupt estate to be adjudieated in the courts of 
bankruptcy. If, therefore, the receiver had, prior to the bankruptcy, 
a complète légal title to the property transferred to Tanner, or even 
a complète and perfect légal lien upon it, recognizable by gênerai 
law, then it would seem that the court in bankruptcy is the proper 
forum in which to assert his title or lien, and that it ought to be 
there fully recognized and enforced; whOe, if his title or his lien is 
imperfect or inchoate only, he cannot be entitled to any aid from this 
court or any other court to perfect it, against the interests of other 
creditors, after the commencement of proeeedings in bankruptcy, and 
the vesting of the property in the bankrupt's assignée under section 
5046. 

The essential point in the décision of Booth v. Clarke is that a 
receiver's title to property not reduced to possession and not sup- 
ported by any assignment from the debtor, ia not such a title as will 
prevail in independent tribunals against the interests of other credit- 
ors entitled to its equal protection; and if this doctrine is applied as 
regards the undisputed property of the debtor, it would seem to be 
stJU more applicable to cases where a fraudulent assignment stands 
in the receiver's way, and the preUminary judgment of this court is 
required in aid of his alleged title. 

3. Aside, however, from the question of the receiver's stand- 
ing in this court in such a suit as this, it is clear that he cannot 
maintain this action except upon the basis of his holding the légal 
tii le to the assigned property by virtue of the order of the state court 
ap pointing him receiver prior to the commencement of the proeeed- 
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ings in bankruptcy. Unless at that time he already held the title, 
it became by section 50-1:6 "vested" in the assignée in bankruptcy, 
and no subséquent suit would avail him ; nor, unlees he had some 
title paramount to that of such assignée, could he maintain any 
action to set aside the voluntary assignment af ter the appointaient 
of the assignée in bankruptcy, as the suprême court has held that 
right to be vested exclusively in the latter. Glenny v. Langdon, 98 
U. S. 20, 27 ; TrimbU v. Woodhead, 102 U. S. 647 ; Moyer v. Dewey, 103 
U. S. 301. 

The plaintiff claims that the order appointing him receiver invested 
him instanter with the title to this property, on two grounds : First, 
because the voluntary assignment had become under the state law 
absolutely "void" for want of schednles being filed as required ; second, 
because it was made with an actual intent to defraud creditors. 

When this case was previously before the court upon demurrer to 
the bill of complaint (19 N. B. E. 178) it was assumed that the as- 
signment was absolutely void under the state law, according to the 
allégations of the bill, which the demurrer admitted; and, the title 
being therefore legally in the debtor, that the appointment of the plain- 
tiff as receiver transferred the debtor's title to the receiver as in or- 
dinary cases, (Porter v. Williams, 5 Seld. 142,) and consequently that 
his title was antécédent and paramount to that of the assignée ; and 
the demurrer was therefore overruled. 

It now appears that the assignment was executed and delivered on 
March 28, 1877, and that, by the state law then in force, a failure to 
file schedules as directed by the statute did not invalidate the assign- 
ment. Brennan v. Willson, 71 N. Y. 502 ; In re Croughwell, 17 N. B. E. 
337; Tkrasher v. Bentley, 59 N. Y. 649 ; Hardmann v. Bowen, 39 N. Y. 
196, 199. The act of 1877, making assignments "void" if schedùIes 
were not filed within 30 days after the assignment was executed, was 
not passed until June 16th, nearly three months after this assignment 
was made. Section 28 of the latter act (Laws 1877, chapter 466) 
repeals prior acts, but déclares that this repeal "shall not affect any 
proceedings had ; and any proceedings pending under the act hereby 
referred to may be continued under this act." But as 30 days after 
the assignment of March 28th had already expired long before June 
16th, when this act was passed, the new act could not possibly be 
applied in that particular to the assignment in question. The act 
déclares that the repeal of former acts shail "not affect any proceed- 
ings had." One of the "proceedings already had" in this case was 
the vesting of the title to this property in the assignée without liability 
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to be defeated through any mère delay in filing schedules. This title 
must therefore necessarily stand, under this language of the act, un- 
less something else in it plainly defeats the title. The subséquent 
provision, that "proceedings pending may be continued under this act," 
is, it seems to me, wholly insufficient to defeat it. The language is 
permissive, and does not indicate any purpose of defeating any former 
assignments for such a cause. The act contains no régulation or 
direction in regard to pending assignments in which more than 30 
days hâve already elapsed without schedules being filed; and the 
validity of such assignments must therefore be judged according to 
the prior acts, and under thèse the assignment, as we bave seen, was 
not void. 

The title to this property being therefore in the voluntary assignée 
at the time the receiver was appointed, through a deed valid as 
between the parties to it, the question remains whether, assuming 
that the assignment was fraudulent as to creditors, the receiver, upon 
his appointment, acquired tpso /acio the title to the assigned property, 
or only a right of action, as représentative of the judgment creditor, to 
procure it to be adjudged invalid in a suit institutedfor thatputpose. 
If the latter is ail that the receiver acquired by his appointment, then, 
as he failed to institute any such suit till long after the commencement 
of proceedings in bankruptcy, the property had, by virtue of section 
5046 and section 5044, already vested in the assignée in bankurptcy 
prior to the filing of this bill. MiUer v. O'Brien, 9 Blatchf. 270 ; In re 
Wynne, 4 N. B. E. 25. The complainant was appointed receiver in 
proceedings supplementary to exécution under the Code of Procédure 
as it esisted prior to the amendment of 1880. Thèse proceedings 
were adopted as a substitute for the former creditor's bill, to reach 
assets of p, judgment debtor after exécution returned unsatisfied, and 
the practice under the Code is in njost respects substantially the 
same as formerly existed, except in matters of form. The Code author- 
ized a receiver to be appointed "of the property of the judgment 
debtor," (old Code, § 298; new, § 2464,) just as a receiver was for- 
merly appointed in the simplest form of a creditors' bill brought 
against the judgment debtor alone. The Code did not define the 
powers or duties of such a receiver, but adopted them as they existed 
in the former practice. By that practice such a receiver became 
vested, by the order appointing him, with ail the property and effects 
of the debtor which he had in his possession or under his control; 
but not with property to which the debtor had himself no title, but 
which he had conveyed to another in fraud of creditors. To bave 
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the receiverBhip reach Buch property it was necessary that the cred- 
itors' bill should be of broader scope, including the fraudaient grantee 
as a party défendant, and assailing the fraudaient transfer itself. 
The receiver appointed in such an action became a receiver of the 
property described in the bill, and vested with the title as against ail 
the parties to the cause. Browning v. Bettis, 8 Paige, 568 ; Cas- 
silear v. Simons, Id. 273; Green v. Hicks, 1 Barb. Ch. 309; Van Al- 
styne v. Cooh, 25 N. Y. 489, 496 ; Edmeston v. Lyâe, 1 Paige, 637. 
In the case last cited, the chancelier, speaking of creditors' bills, 
says : 

"When the property has been fraudulently assigned by the debtor, so that 
he has no légal or équitable rights as against the assignée, it will be neces- 
sary to naake the assignée a party to enable the court to reach the property in 
his hands. A decree against the fraudulent assigner would not in that case 
give any right to fhe property in the hands of the assignée. But when the 
debtor still jretains the légal or équitable interest in the property, such interest 
may be conveyed to the complainant, or transf erred to a receiver under the 
decree or order of the court." 

Unless the fraudulent grantee had been thus made a party to the 
bill, and the transfer directly assailed, the receiver was liable to an 
action of trespass for meddling with the property fraudulently trans- 
ferred, and his appointment as an ofl&cer of the court would not be 
suffered to protect him. Parker v. Browning, 8 Paige, 388. If prop- 
erty claimed by the judgment debtor was in the possession of another 
person making claim to it, a receiver would be appointed who might 
bring suit to try the contested right, representing in that case the 
judgment debtor only, (Chipman v. Sabhaton, 7 Paige, 47 ;) but, so far 
from there being under the former practice any récognition of a title 
in a mère receiver, who was appointed upon a bill against the judg- 
ment debtor alone, to property which the debtor did not own, but had 
conveyed away in fraud of creditors, it was to the very last doubted 
by the chancellor whether such a receiver had any right even to file 
a bill to impeach such a conveyanee. It was for the judgment créd- 
iter himself to pursue this remedy. Green v. Hicks, 1 Barb. Ch. 309, 
314. 

Since the Code, upon the same doubts, such bills bave been dis- 
missed as unauthorized, (Seymourv. Wilson, 16 Barb. 294; Haynorv. 
Fowler, 16 Barb. 300,) and in Hyde v. Lynde, 4 Comst. 387, Bronson, 
G. J., says : "A receiver of the effects of such a [fraudulent] grantor 
could not avoid the grant." Page 393. In the case of Porter v. Will- 
iams, 5 Seld. 142, it was, however, finally determined that the re- 
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ceiver, as the représentative of the ereditor, miglit maintain such a bill 
to impeach the fraudaient conveyance as the ereditor himself might 
hâve done. The ground of the right of action thus allowed is not that 
the receiver already has the title to the property, but only that he 
represents the ereditor, and as such has a right to assail the fraudu- 
lent grant by suit. The ereditor, however, bas no title to the prop- 
erty, nor has he even any lien upon it, until he files his bill, or levies 
his exécution if the property be chattels. Lawrence v. Bank of Repith- 
lic, 35 N. Y. 320. . 

As stated before, the Code adopted the former practiee as to receiv- 
ers, with no substantial enlargement of their powers. By the old 
Code, § 298, the receiver, on filingthe order appointing him, isvested 
"with the property and effects of the judgraent debtor." Section 
299 (see new Code, § 2447) expressly declared that "if it appear that 
a person alleged to hâve property of the judgment debtor claims an 
interest in the property adverse to him, such interest shall be recov- 
erable only in an action against such person by the receiver." Ac- 
cordingly, the unqualified language of section 297, which authorized 
the court to apply to the satisfaction of the judgment "any property 
of the judgment debtor in the hands of himself or any other person," 
has, been construed to mean only property of which the debtor was 
the unquestioned owner, not including property fraudulently con- 
veyed. Bodman v. Henry, 17 N. Y. 484; Lathrop v. Clapp, 40 N. Y. 
328, 333. , The same construction and the same limitation would 
seem to be applicable to the same words of section 298, which purport 
to vest the receiver "with the property and effects of the judgment 
debtor, " so that they cannot be held to eSect any transf er, ipso facto, 
of a présent title to property which has been conveyed by the debtor 
in fraud of ereditors. 

The uniform course of adjudication since the Code is to the same 
effect, wherever the question has been really presented. If the re- 
ceiver, by virtue of his appointment, were ipso facto vested with the 
title to such property, the proceedings appointing him would be a 
gooddefence to an action of trespass for taking the property. Where 
the receiver obtains a title direct from the judgment debtor it has 
been held that he can maintain trover for conversion of the property. 
Wilson V. Allen, 6 Barb. 542. But as respects property fraudulently 
assigned by the debtor, he has no such title as will protect him 
against an action of trespass. 

In Brown v. GUmore, 16 How- Pr. 527, this précise question arose 
in a suit for trespass where the défendants, the agents pf a receiver. 
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undertook to justify by.pleading the receiver's authority, and alleged 
title to the property taken. Emott, J., says : 

The défendants hâve not the right to litigate that question in the présent 
action, but only the validity of the sale inter partes. The receiver not only 
stands in the place of the debtor, but represents creditors, and can, therefore, 
in a proper way impeach fraudulent acts of the debtor; but in neither capac- 
ity could the receiver justify the forcible seizure of this property if it had been 
sold to the plaintiff by an actual and complète trarisfer, so as to make a valid 
sale between him and his vendor. The receiver could uot question such a 
transfer as representing the judgment debtor, * * * nor could such a 
defence be interposed in this suit by this offlcer as representing the creditors; 
because this property, even if transferred with a design to delay and defraud 
them, did not for that reason belong to them, so that they or their représen- 
tatives could exercise an immédiate control over it. * * * Until an exé- 
cution is levied upon personal property the judgment créditer has no right in 
it or control cover it. But the receiver does not stand in the place of an exécu- 
tion. The only way he can intervene in behalf of creditors in such cases is by 
instituting a suit to impeach and set aside the validity of such transfers. 

To the same effect is TelUr v. RandaU, 40 Barb. 242, and People 
V. King, 9 How. (N. Y.) 97. 

In Bostwick v, Menck, 4 Daly, 72, Robinson, J., says: 

" The fraudulent assigner could not impeach his own assignïnent, nor could 
any other person do so except as a créditer by judgment, al'ter exécution thereon 
had been returned unsatisfled, who should by his own suit, or through a receiver 
appoînted in his behalf, évince his dissent thereto by assailing it in a direct 
proceeding instituted for the purpose of avoiding it." 

In the superior court it has been still more explicitly decided that 
the receiver has no title nor lien in respect to such property until the 
commencement of his suit. Fields v. Sands, 8 Bosw. 685; Conger v. 
Sands, 19 How. (N. Y.) 8. 

In Fields v. Sands the court say : 

" Such proceedings (supplementary) no more croate a lien upon the assigned 
property than would a judgment creditor's suit against the debtor only. Such 
proceedings do not affect property vested in a third person. * * * The 
receiver merely obtains authority to litigate the validity of the transfer by a 
suit against the assignée." 

In Bostwick v. Menck, 40 N. Y. 383, the receiver had been appointed 
upon a small judgment of $200. In setting aside a fraudulent assign- 
ment he had recovered by the judgment below the whole assigned 
property, some $15,000, upon the theory that he was vested with the 
title of the whole property in trust for ail the creditors. This judg- 
ment was reveraed, and his reoovery limiied to the amount of the 
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judgment on which he was appointed. The question necessarily 
involved the nature and estent of a receiver's claim, by virtue o£ his 
appointaient as receiver, upon property fraudulently assigned. In 
the opinion of the court, Graver, J., says : 

" He acquires no right to the property (fraudulently assigned) by succession 
to the riglits of the debtor ; * * * no rights {i. e., of property) other than 
those of the debtor are acquired. He does iiot acquire the légal title to 
such property by his appointment. That is cmifiiied to property then owned 
by the debtor; and the fraudulent transférée of property acquires a good 
title thereto as against the debtor and ail other persons, except the cred- 
itors of .the transferror. The only right of the receiver is, therefore, as 
trustée of the creditors. The latter hâve the right to set aside the trans- 
fer and to recover the property from the fraudulent holder ; and the re- 
ceiver is by law invested with ail the rights of ail the creditors represented 
by him in this respect. It is clear that the right of the receiver, repre- 
senting the creditors and acting in their behalf, is no greater than that of the 
creditors." "They, (the assignées,)" he continues, "hâve the right to retain 
the property until the superior right of creditors to divest them of it is shown. 
This right of creditors they hâve the right to litigate in respect to each cred- 
itor. " Pages 385, 386. 

In the court below it was not held that the receiver took title to 
Buch property upon his appointment, but only "upon the court declar- 
ing such transfer void." Bostwick v. Beiser, 10 Abb. 197. Not only 
is the whole reasoning and language of the opinion in the court of 
appeals very clear that no title vested in the receiver to such property 
by the mère fact of his appointment, but the décision that the re- 
ceiver can recover only sufficient to satisfy the particular debt set 
forth in the bill, is ineompatable with his having any gênerai title to 
the whole assigned property; and if he has no title to the whole, 
there is no spécifie part which he can separate from the rest to which 
he can lay any claim of title. 

Such fraudulent transfers, therefore, are no more absolutely void as 
respects such areceiver than as respects judgment creditors themselves. 
They are avoidable only when assailed at the élection of the creditor 
or receiver, in an action brought for the spécifie purpose of setting 
them aside. High, Rec. § 411. "There is nothing in this respect 
that a receiver might do that the creditor himself cannot do." Dol- 
lard v. Taylor, 33 Superior Ct. R. 496, 498. In Becker v. Torrance, 
31 N. Y. 637, the court say "the oÊ&cer [court] could do nothing ex- 
cept to appoint a person [receiver] who should represent creditors by 
commencing and prosecuting such a suit." And in Underwood v. Sut- 
eliffe, 77 N. Y. 62, Andrews, J., says : 
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"A receiver is regarded as the représentative of the créditer in wliose belialf 
lie is appointed for the purpose of maintaining an action to avoid fraudulent 
transfers by the debtor of his property. He may disafflrm his acts, and in 
doing so he acts as the trustée for creditors." 

From this examination it seems clear that a receiver appoiuted in 
supplementary proceedings cannot be held to be vested, by virtue of 
his appointment, with the title to property fraudulently conveyed by 
the judgment debtor. The court which appoints him cannot, as we 
hâve seen, put him in possession of such property. It will not author- 
ize his meddling with it, nor protect him if he do so. If he interfère 
with it by his own act, or that of his agents, he is liable as a trespasser 
for its value. He may assail the fraudulent transfer by action, as the 
ereditor himself might do, and not otherwise ; and he cannot recover 
more than the individual créditer could recover in a similar action. 
He may take no steps to set the fraudulent transfer aside unjiil long 
after his appointment. In the présent case it was nearly six months 
afterwards. Dealings with the property by the voluntary assignée, 
in the mean time, are valid. Sales pass a good title to the purchaser, 
(Barney v. Griffen, 4 Saudf. Ch. 652 ; Wakeman v. Grever, i Paige, 
42; Fine v. Rikert, 21 Barb. 469; Okie v. Kelly, 12 Pa. St. 323, S2T;) 
and even the proceeds of such sales, if disbursed according to the 
terms of the assignment, cannot be reached, nor the assignée held 
accountable therefor. Averillv. Loacks, 6 Barb. 477; In re Wilson, 
4 Bank. 430; and cases last above cited. AU the essential attributes 
of a title, or even of a spécifie lien, in the receiver during that period 
are therefore wanting, for a spécifie lien could not be thus divested. 
Murray v. Ballon, 1 Johns. Ch. 577, 580 ; Sheridan v. And/rews, 49 N. 
Y. 480-483, His right is a right of action only, like that of the ered- 
itor whom he represents. He has no title until so adjudieated, or 
until he is appointed receiver in an action brought to set aside the 
conveyance. If he sleep upon his rights they will be lost. Until he 
acquires title or a spécifie lien by such a suit, his right of recovery 
is liable to be defeated by the same contingencies which would defeat 
a ereditor pursuing the same remedy. Among thèse contingencies 
are a prior sale and distribution of the property by the assignée, a 
levy by any other exécution ereditor, (Storm v. Waddell, 2 Sandf. Ch. 
494; Cuyler v. Moreland, 6 Paige, 273; Lansing v. Easton, 7 Paige, 
364; Storm v. Badger, 8 Paige, 129; Becker v. Torrance, 31 N. Y. 
631; Davenport y. Kelly, 42 N. Y. 193; In re Pitts, 9 Fbd. Ebp. 542,) 
or an adjudication in bankruptcy. 
v.lO.no.l— 8 
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Such an adjudication prior to the filing of the bill opérâtes as an 
immédiate séquestration of the debtor's eflFecta to the use of credit- 
ors, and cuts off the receiver's inchoate right of action as it does that 
of the creditor himself. Johnson v. lîogers, 15 N. B. E. 1. Up to 
that time the receiver in this case had done nothing evincing any 
dissent to the assignment. As receiver he might bave already ac- 
quired other property belonging to the judgment debtor sufficient to 
satisfy the judgment upon which he was appointed receiver; and in 
that case he would hâve had no inducement, nor even any légal right, 
to assail the questionable title of an alleged fraudaient grantee ; or 
he might doubt his ability to make such an attack successfuUy. 
Though voidable, the fraudaient transfer was not void ; and it might 
be acquiesced in by him, or by the creditor whom he represented, at 
his élection. Rapalee v. Stewart, 27 N. Y. 310; Bahcock v. Dill, 43 
Barb. 577. 

The title to this property, therefore, necessarily remained in the 
voluntary assignée until it was legally avoided, or until due légal steps 
were taken by the receiver for that purpose; and no lien could be 
acquired by the receiver until he gave notice of his élection and inten- 
tion to avoid it, or by suit brought for that purpose. Weed v.Merce, 
9 Cow. 728, 729; Becker v. Torrance, 31 N. Y. 636, 639; 0M« v. 
Kelly, 12 Pa. St. 323; FieU v Sands, 8 Bosw. 685; Conger v. Sands, 
19 How. Pr. 78. 

Before any such steps were taken the right to the property was, by 
section 5046, vested in the assignée in bankruptoy and thereafterthe 
latter, aecording to the décisions of the suprême court above eited , had 
the exclusive right to take procéedings to avoid the assig nment. 

4. To warrant the court in sétting aside an assignment for the 
■equal benefit of ail creditors, at the suit of one creditor seeking to 
appropriate the whole assets to his own claim, the proofs of fraud- 
aient intent must be clear and convincing. Prominent among the 
proofs urged in this case is the faot alleged that the debtor, by means 
of an answer without merits and through dilatory procéedings, delayed 
the recovery of the creditor's judgment as long asit was in his.power, 
and made the assignment only at the last moment prior to the recov- 
ery of the judgment, wMch eould no longer be postponed. An assign- 
ment under such circumstances for the equal benefit of creditors, or a 
pétition in bankruptcy, was rather the duty of the debtor than évidence 
of fraudaient intent. 2 Spence, Eq. Juris. 350; Mayer v. Hellman, 
91 U. S . 500 ; Hauselt v. Vilmar, 2 Abb. (N. C.) 222. If the assignment 
is legally complète and perfect, and is intended to dévote, and does 
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dévote, ail tlie debtor's property to the payment of his debts, it can- 
not be invalidated through the subséquent remissness or inefficiency 
of the assignée. Creditors bave ample remedy against the assignée 
for his misconduct, if any ; and they should be held to thèse remédies, 
rr.ther than be allowed to subvert the assignment on the claim that 
such remissness is an évidence of original fraudulent intent. Hardman 
V. Boweii, 39 N. Y. 196, 200 ; Schults v. Hogan, (N. Y. Ct. of App.) 12 
N. Y. Weekly Dig. 463. This prineiple covers most of the other 
objections urged against this assignment. They relate almost exclu- 
sively to the subséquent conduct of the assignée. The assignée was 
a 8on-in-law and clerk of the debtor. His business had been that of 
carrying on a tannery. At the time of the assignment there was con- 
sidérable stock, in the varions stages of manufacture, and an out- 
standing contract.of the debtor for tlie manufacture of leather for 
mail-baigs, which it' was deemed prudent to f ulfil. For this purpose 
the assigoee had a right to continue the employment of the hands 
then about the tannery and also to employ the assignor. I do not 
find from the évidence that the business was continued beyond what 
■was necessary in fulfiiling this contract, and working up the stock on 
hand, or that this was disadvantageous to the estate. The debtor had 
also, the year prior to the assignment, given to the assignée a chat- 
tel mortgage, which was a second lien upon his stock in trade, and which 
was doubtless invalid as against an exécution créditer; and shortly 
before the assignment he had also given him a bill of sale of some 
other articles unencumbered. From the testimony of the assignée, 
who was called by the complainant, a full and valuable considération 
for both of thèse was proved. 

The change of possession was ail that the circumstances required. 
The assignment was immediately recorded, and was notorious. The 
assignée swears he took immédiate possession. He notified the 
' hands, and paid them ; he bought and sold goods, and advanced his 
own moneys in part upon necessary purchases ; he changed his bill- 
heads; opened a new set of books as assignée, and a new bank ac- 
count where deposits were made. 

The real estate of the debtor was mortgaged to its full value, and 
was af terwards foreclosed without any surplus. For such portion as 
was occupied by the debtor, it was proved that he accounted to the 
assignée for its full rental value. 

The évidence discloses a mimber of détails of an unsatisfactory 
character. Information given by the assignée was in several partic- 
nlars less définite than he ought to hâve been able to furnish. The 
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winding up of the business was in a considérable measure entrusted 
to the assigner, who was employed by the assignée ; but I do not lind 
suiScient évidence to show that the assigner was eitheroverpaid for his 
services, or that the assignment was made, or was intended to be made, 
subsidiary to bis own purposes. Whatever errors existed seem to me 
errors in management rather than in anything belonging to the as- 
signment in its inception. The plaintiff shows varions eircumstances 
raising doubts of good faith, but he called the défendants as bis own 
witnesses. He is bound by their answers where not shown erroneous, 
and they bave given their answers to such suspicions eircumstances. 
The proofs do not go beyond suspicion, and this is not enough. The 
bonds required from the assignée f urnish security to the créditera for a 
true account by him of the assets coming to his hands, or witb which 
he is justly chargeable, and for the faithful discharge of his duties, 

I do not think I should be justified, either upon thelawor the facts, 
in setting the assignment aside as fraudulent a'gainst creditors, and 
the bill must therefore be dismissed, with costs. 



Allen & Ce. v. Thompson. 
(District Court, W.D. Tennessee. January 7, 1882.) 
Baîtkrbptct — Vacating Discharge — Want op Notice — Rbv. St. } 5109 — 

JUEKDICTION — WHAT PETITION ShOULD SHOW. 

If no notice be given to the creditors of the separate application for a dis- 
charge, as required hy Rev. 8t. § 6109, the certificate of discharge will be 
vacated on pétition of the creditors. The district court has inhérent power, 
by necessary implication, from the statuts to entertain a pétition for that 
purpose. It seems that the pétition should show a ground for withholdlng the 
discharge if set aside, but it was not for spécial reason required in this case. 
Same — Partners— Opposing Dischargb — Want of Jurisdiction in the 
Court — Bankkupt Not a Résident nor Doing Business in the District 
— Objbctioîî, When Must bb Takbn — When Waived. 

The creditors, when notified that bankruptcy proceedings hâve been com- 
menced, must promptly, by a motion or pétition to vacate the adjudication, 
object to the jurisdiction of the court, or the objection is waived. They can- 
not prove their debts, appoint an assignée, distribute the estate, use the 
proceeds for their beneflt, and for the flrst time object to the jurisdiction 
in opposition to the discharge. An application to vacate the certificate for 
want of jurisdiction of the original bankruptcy pétition by copartners, be- 
cause one of the members of the flrm did not réside within, or the flrm do 
business within, the district, as required by statute, was denied. Thèse facts 
will be presumed in favor of the jurisdiction, however the truth may be, 
especially if the pétition defectively states enough from which jurisdictional 
facts may be inferred. 
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lu Bankruptcy. 

Pétition to set aside and annul a certificate of discharge filed by a 
créditer against the bankrupt, to which he bas demurred. The pe- 
titioners allège that a final discharge was granted on the ninth day 
of June, 1881, but that the register's certificate of conformity was 
prématuré, because of a failure to comply with certain prerequisites 
required by law in the course of the proceedings. The grounds 
alleged for setting aside the discharge are as f oUows : 

(1) That Thompson was net a résident or citizen of this district, and the 
court had not juriadiction. (2) That he has never flled schedules of his indi- 
vidual liabilities and individual assets, as required by Kev. St. § 5014 et seq. 
(3) That petitioners, as individiial creditors of Thompson, were never served 
with any notice, as required by Bev. St. § 5019, and that this failure to flle 
schedules of his individual creditors and assets makes the order of adjudica- 
tion illégal as to his individual debts. (4) That no notice was given or publi- 
cation made to the creditors who had proved their debts of Thompson's appli- 
cation for discharge, as required by Kev. St. § 5109, and that petitioners having 
proved were entitled to notice, and had uone of the application for discharge. 
(5) That his assets did not pay the required per centum, nor did he hâve the 
required assent 

The demurrer takes objection on the following grounds : 

(1) The pétition does not allège the discharge was fraudulently obtained. 
(2) The particular grounds required by Rev. St. § 5110, for withholding a dis- 
charge, are not specified.. (3) No one of the particular grounds for annulling 
a discharge, required by Eev. St. § 5120, is specified. (4) It is not alleged 
that the petitioners did not hâve full knowledge of the acts alleged for avoid- 
ing the discharge before the same was granted. (5) The first spécification 
does not aver that the firm of Lonsdale & Thompson, by which the pétition 
was filed, did not do business within six months next preceding the bank- 
ruptcy pétition in this district. (6) The second spécification does not aver 
any ground for avoiding a discharge. (7) The third spécification does not 
aver that the notice prescribed by the court under section 5019 was not given, 
nor that the marshal did not mail to them the notice required to be given, 
and does not show any ground for avoiding a discharge. (8) The fourth 
spécification sets forth no ground known to the law for avoiding a discharge. 
(9) The flfth spécification sets forth no ground for avoiding the discharge. 

George W. Gordon, for the creditors. 

Gantt é Patterson, for the bankrupt. 

Hammond, D. J. The demurrer makes the mistake of treating this 
pétition as one filed under section 5120 of the Eevised Statutes, being 
section 34 of the original act. If it is to be tested by the require- 
mentd of that section the demurrer is well taken; but it is not. The 
petitioner invokes the jurisdiction of the court to correct a decree 
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improvidently granted, not entirely because of irregularities, But 
because the decree is void for want of jurisdiction to make it. I shall 
not stop to inquire how far, conceding. the jurisdiction of the court, 
the petitioners may go in the correction of mère irregularities in the 
bankruptcy proceedings by a pétition of this character, because treat- 
ing the demurrer as if it challenged the right to do this, it cannot be 
sustained for the reason that it is too broad and goes to the whole 
pétition, as well that part which attacks thé jurisdiction to grant the 
discharge as that which seeks to avoid it for irregularities. Indeed, 
I think the pétition itself only sets out thèse irregularities as aver- 
ments of facts showing a want of jurisdiction to grant the discharge ; 
and whether so intended or not that must be its légal effect, for I take 
it that mère irregularities can only be corrected, while the casé is 
pending, by this court itself, or the circuit court, on a supervisory 
pétition, as other errors are corrected in bankruptcy proceedings, and 
not otherwise. There is no prayer to correct errors in that sensé, 
but one to annul the discharge for want of jurisdiction, and I shall 
treat the pétition as filed for that sole purpose. 

The record of the bankruptcy proceedings, furnished me by counsel 
with their briefs, does not contain the original pétition in bankruptcy, 
and if I could look into it ail in determining this demurrer, I do not now 
knôw what are its averments. This pétition does not show, but only 
states, that he was not a résident or citizen of this district. I infer from 
what is alleged in this pétition that the bankruptcy pétition was the 
copartnership pétition of Lonsdale & Thompson. This pétition to set 
aside the- discharge assumes that as to the individual liabilities of 
Thompson there can be no discharge, unless he was a résident or citi- 
zen of this district, and that a failure to file schedules of his individual 
debts and assets renders a decree granting him a discharge void for 
want of jurisdiction. The créditer iiling this pétition to annul the dis- 
charge was, as appears by the pétition itself, a créditer of the firm 
as well as a créditer of Thompson individually, and he actually ap- 
peared and conteisted Lonsdale's right to a discharge by filing speci- 
heations in opposition to it, which were decided in favor of the bank- 
rupt. Having procured from the clerk the original pétition, I find 
that it avers that "the pétition of John G. Lonsdale, Jr., of the county 
of Shelby and state of Tennessee, and George G. Thompson, of the 
parish of CarroU and state of Louisiana, respectively composing the 
firm of Thompson & Lonsdale, and district aforesaid, respectfuUy 
represents that the said John G. Lonsdale, Jr., and George G. Thomp- 
son, copartners, transacting business at Memphis, in the county of. 
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■Shelby and state of Tennessee, in said district, hâve resided, as 
aforesaid, for six montlis next immediately preceding the filing of 
this pétition, etc." ïhere are attached to the pétition schedules pnrport- 
ing to be those of the firm liabiiities and assets, and of John G. Lons- 
dale's individual liabiiities and assets, but nothing purporting to be 
schedules of Thompson's individual liabiiities and assets. 

From this analysis of the pétition we are now considering, and this 
statement from the record, it will be seen how inartificial and defect- 
ive it is, considered as one to set aside the disoharge and supersede 
the proceedings for causes not mentioned in section 5120 of the 
Revised Statutes. If this demurrer should be sustained because of 
thèse defects the pétition could be amended, and although it does 
not set out the original bankruptcy proceedings in so fuU a manner 
as to raise ail the questions involved, nor make the record an exhibit, 
as it should do, I hâve, in pursùance of my habit to wind up the old 
bankruptcy business of this court as best we can, coricluded to treat 
the pétition as if the record were an exhibit to it, and as if it were 
more spécifie in the allégations based upon that record, though- 1 
think such a practice -whoUy subversive of orderly procédure. But 
we never had, in this court, any rules regulating the praetice in 
bankruptcy, outside of the gênerai orders of the suprême court, and 
I know, from my own expérience at the bar, how difficult it was for a 
lawyer to détermine how to proceed in their absence in matters not 
regulated by the statuts or gênerai orders. Since the repeal of the 
act it would be useless to prescribe rules, and there is excuse for not 
too much scrutiny of informalities of the kind mentioned. 

The demurrer admits the facts stated to be true, and the first 
question is whether a creditor who bas proved bis debt can, at 
this stage of the proceedings, object to the jurisdiction of the court 
io grant the discharge. The jurisdiction is denied on two grounds, 
essentially différent in their character : First, the creditor allèges be 
had no notice, and none was given to him or other creditors who had 
proved their debts, of the application by Thompson for a discharge, as 
required by section 5109 of the Eevised Statutes, which enacts: 

"Upon application for a discharge being made, the court shall order notice 
to be given by;mail to ail créditera who hâve proyefd their debts, and by pub- 
lication, at least once a week, in such newspapers as the court shnll designate, 
due regnrd being had to the gênerai circulation of the same in the district, or 
in that portion of thé district in which the bankrupt and bis creditors' shall 
réside, to appear on a day appointed for that purpose, and show cause why » 
discharge siiould not be granted to the bankrupt." ReV. St. § 5109. 
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On this branch of the case it will be important to détermine whether 
a failure to give this notice opérâtes to render the decree granting 
the discharge void, or whether it is only voidable on showing some 
ground for which it should hâve bepn withheld if properly presented 
before granting the discharge. Secondly, the créditer attacks the 
jurisdiction of the whole bankruptcy proceeding at the point of the 
original pétition by alleging that the bankrupt was not a citizen or 
résident of this district, but of Louisiana. 

It will be seen from what has been said how important to every 
persôn holding a oertificate of discharge in bankruptcy, and to ail 
holding claims against them, are the questions raised by this péti- 
tion. Hère is a créditer, after the discharge is granted, attacking it 
as void for want of jurisdiction, or for irregularities that necessarily 
reopen the whole case, and compel us to go over it again, to déter- 
mine not only the question of jurisdiction, but many other matters 
pertaining to the proceeding, and this, too, at the suit of a creditor 
who proved his debt, and took part in the proceedings without mak- 
ing this objection that he now sets up. Can this be done, and if so, 
under what limitations or restrictions ? It is sometimes, indeed Tery 
often, said loosely that it is never too late to take objection to the 
jurisdiction of a fédéral court, and there is not wanting a kind of judi- 
cial sanction for the notion that in determining questions of jurisdic- 
tion in thèse courts a more strict rule is to be applied than to other 
courts, and that they must be treated with that degree of scrutiny 
that is applied to jurisdiction obtained by extraordinary prooess, or to 
that belonging to courts of extraordinary powers. I dissent entirely 
from this view, and while we are constrained by authority in that 
class of cases where jealousy of thèse courts has resulted in very 
strict construction of their jurisdiction, and the mode of obtaining it, 
the principle does not at ail apply in bankruptcy, admiralty, and 
other proceedings of which they hâve exclusive cognizance, so far as 
pertains to jurisdiction over the persons or res involved in the litiga- 
tion. 

Entire want of jurisdiction over the subject-matter may be taken 
advantage of at any time, and it is never too late to make the ob- 
jection ; and it may be even coUaterally attacked. Freeman, Judg- 
ments, § 120; Id. § 117 et seq. But where the objection goes merely 
to a want of jurisdiction of the person or the thing, there may be a 
waiver of the objection or restrictions as to the time and manner of 
making it; the judgment becomes not void, but only voidable, and pre- 
eumptions are indulged in favor of the jurisdiction, unless it be made 
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to appcar by direct proceedings that there was a want of it. Id. § 124. 
It is not necessary to go into the technical complications of this sub- 
ject hère, but only to advert to the distinction, that we may bave it 
in raind in considering this case. There is another familiar principle, 
that no man shall be bound by a deeree injuriously affecting his 
interests without notice of the proceeding, either actual or construct- 
ive, to be given as prebcribed by law for the purpose of binding him. 
Now, it is one of the peouliarities of our late bankruptcy practice 
that, in a case of voluntary resort to the court, an adjudication, and 
necessarily an implied judgment that the court has jurisdiction, fol- 
lows upon the mère filing of the pétition without notice to anybody. 
It is true, the register was required to examine the pétition and sched- 
ules and certify to their formai compliance with the requirements of 
the law, and if he found them defective in jurisdictional aTennents 
there would be no adjudication ; but as such a defect would rarely 
appear, the form of the pétition being preacribed by the raies, ordi- 
narily the objection to the jurisdiction would rest in facts contrary to 
the averments of the pétition. It cannot be that creditors are pre- 
cluded by a judgment so made from taking objection to the jurisdic- 
tion; but I do not think it foUows from this, as has been adjudged, 
that the objection oan be made at any time during the progress of 
the case, and in opposition to the discharge, or on pétition to set 
the certificate aside. After the adjudication the very next step is to 
notify the creditors formally of the proceeding, and effectually to bind 
them to it. By this notice the creditors became parties to the pro- 
ceeding in the sensé that they are permitted to come in and protect 
their interest, and are precluded if they do not. To my mind the 
proposition that they may come in, prove their debts, choose an 
assignée, distribute the estate, and take ail the benefit of the proceed- 
ing they can hâve, and then when the debtor applies for a discharge 
object that the court has no jurisdiction to grant it, is intolérable. 
Why should they not, when notified of the proceeding, in analogy to 
other cases, make objection to the jurisdiction in the beginning? 
And why, if they prove their debts without taking this objection, 
should they not be considered to hâve waived it? If it be con- 
ceded that, in cases at law or equity, where the record shows a want 
of jurisdiction on its face the objection may be taken at any time; 
on the other hand, if it show jurisdiction on the face the showing is 
conclusive, unless there be an objection tàken by plea in abatement 
or otherwise in limine. But I am unwilling, for my part, to extend 
any principle that would permit a proceeding to be vacated for want 
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of jurisdiction, because the jurisdictional facts do not appear on the 
face of the pleading to thèse pétitions in bankruptcy. We hâve 
entire juriscliction of the subject-matter, and may acquire jurisdic- 
tion of the persons and the res under given conditions ; and it does 
seem that there should be a presumption in favor of the existence of 
the conditions and the jurisdiction, unless parties notified at once and 
in the beginning point out the defects or non-existence of the juris- 
dictional facts by motion or pétition to vacate the adjudication for 
want of jurisdiction. If this be not the rule in such cases it is mani- 
fest not only that the discharge will fail, but the court being without 
jurisdiction of the original bankruptcy pétition ail that is done under 
it is void; the assignment is vacated; ail titles to property sold under 
it become worthless, and the purchasers from the assignée under the 
decreesof the court must lose it. Thèse conséquences are inévitable. 
I do not, therefore, deem it important to inquire whetber the original 
pétition, on its face, gives jurisdiction or not, though I think it de- 
fectively states enough on which to predicate jurisdiction, or whether 
this pétition to annul the discharge states enough to show a want ol 
jurisdiction; for, whether the original pétition is defective or not, or 
whether the facts it states are untrue or not, I hold that this creditor 
having been notiûed, or having appeared aud filed his proof of debt 
without in any f orm taking objection to the jurisdiction, has waived 
that objection, and he cannot now make it at ail. There seems to be 
some doubt or confusion in référence to the place of filing a volun- 
tary copartnership pétition where the partners réside in différent dis- 
tricts ; and it is not clear what the facts about their doing business 
in this district were, but I think it is too late to go into that inquiry. 
Bump, (lOth Ed.) 68, 776. Whether the defects and irregularities 
he points out are such as would sustain an objection to granting 
a diseharge I do not détermine, because if the diseharge be vacated 
it only reopens the case and leaves the parties and the record as it 
was at the time it was granted, and it can be then determined what 
would be proper to be done in the case. 

The next question is whether the discharge can be set aside for 
want of notice to the creditors, or any oï them, of the separate appli- 
cation for discharge, as required by section 5109 of the Revised Stat- 
utes, already quoted. This is a différent question from the other and 
dépends on différent principles. The court has jurisdiction to grant 
the discharge, but is it valid if this notice be not given, and may it 
be set aside by a proceeding like this ? 

This application for a discharge is so far an independent proceed- 
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ing that the statute requires spécial notice, and I thînk the failure to 
give it bas somewhat the aàme effect that a failure. to serve any orig- 
inal process would hâve in a suit at law or in equity. What that 
précise effect would be in a collatéral proceeding may be doubtful. 
It was held in Shclton v. Pease, 10 Mo, 473, that the want of notice 
under the act of 1841 would not hâve the effect to avoid the dis- 
charge, and in Linton v. Stanton, 4 La. Ann. 401, that it would be 
inconsistent with the strong language of the act giving effect to the 
certifioate of discharge to pronounoe the decree a nuUity for want 
of the prescribed notice. I do not, in the least, doubt that in ail 
collatéral proceedings, as suits like those, this is, under the act of 
1867, more entirely true than under the act of 1841, and that the 
«ertifieate is conclusive whether the record shows notice or not. 
But in a direct proceeding to vacate the decree granting the discharge 
this principle bas no application. A créditer relying on this section 
may reasonably expect notice of the application for discharge, and 
if it be not given the debtor may obtain a discharge by escaping ail 
opposition from bis creditors. There must be some mode of vacating 
Buch a decree. The bankruptcy statutes do not presoribe any, and 
yfe are lef t to rely on that inhérent power of ail courts to correct sueh 
«rrors as this. At common law there were writs of error coram nobis, 
the audita querela, and perhaps other methods of procédure, and 
where thèse and writs of error or appeal, and the certiorari and super- 
sedeas, were inadéquate, a bill in equity could be resorted to for relief. 
It must be that the court granting such a decree is authorized to 
correct a proceeding that should be, at least in its own forum, a 
nuUity. There is the greater reason for this since in ail other courts 
the certificate is, by virtue of the statute, conclusive. There are 
abundant modes of doing such work in the state courts, and a mère 
motion often suffices. We are not embarrassed, in this court, by 
any limitation as to terms of court whicb are not known as to our 
bankruptcy jurisdiction. The English bankruptcy courts possessed 
plenary power to supersede the commission, as it was called, or cor- 
rect such errors; and while we cannot claim, perhaps, ail their 
powers in that direction, we may, unquestionably, assume that, by 
necessary implication, our statutes confer on thèse courts ample 
authority to undo this wrong in the administration of the act. The 
authorities sustain it, and I am content to merely cite them without 
comment on their particular application to this case. Freeman, 
Judgments, §§ 90-148; Hilliard, Bankruptcy, 406-414; Ex parte 
Christy, 3 How. 293, 312, 315; Ee Morris, Crabbe, 70; Re Walker, 



124 FEDERAL EBPORTEB. 

I N. B. E. 386; S. C. 1 Low. 237; Re Goodfellow, 3 N. B. R. 452; 
S. C. 1 Low. 510; Re Little, 2 N. B. R. 294; S. C. 3 Ben. 25; Re 
Dapee.e N.B. R. 89; Re Penn, 8 N. B. R. 582; S. C. 4 Ben. 99; 
Re Fogerty é Gerrity, 4 N. B. R. 149; S. C. 1 Sawy. 234; Re Thomas, 

II N. B. E. 330; Re Bergeron, 12 N. B. R. 385; Re Griffith, 18 N- 
B. R. 510; Re Hamlin, 16 N. B. R. 522, 528. 

Some of thèse cases would support the position tliat the discharge 
may be opposed or vacated by showing that the jurisdictional facts 
ayen-ed in the original bankruptcy pétition are untrue, but I am net 
willing to assent to that doctrine, and must, for reasons I hâve stated, 
hold that the creditors, when they were served with notice of the filing 
of the pétition, should hâve then promptly taken such steps as were 
necessary to complain of the jurisdiction, and that they cannot go on 
to the end and set up such an objection for the first time in opposi- 
tion to the discharge, or by pétition to vacate it. The ouly doubt I hâve 
in the matter of vacating this certificate for want of notice of the sep- 
arate application for the discharge under section 5109, Rey. St., is 
■whether sound practice does not require that a creditor moving to 
vacate it must, in analogy to our state practice in certiorari smAcoram 
nobis cases, show that he has been injured by setting out facts from 
which it will appear that the bankrupt is not entitled to a discharge on 
Bome ground the statute recognizès as a reason forwithholdingit. Why 
should this disoharge be vacated only to grant another, or should the 
creditor be permitted to enter into a fruitless opposition? It is, no 
doubt, a better practice to require such a showing, and if I were to pre- 
Bcribe a rule of practice in such cases it would be so framed; but 
hère there are the appearances of a fraud on the court in procuring this 
certificate, and inasmuch as this bankrupt never, so far as I can 
nowsee, filed any schedule of his individuai assets and liabilities, nor 
gave any notice to thèse creditors, it may be that there should be 
steps taken to compel such schedules, appoint an assignée, and 
administer the estate ; and in the progress of that administration 
there may be developments for which a discharge would be withheld. 
I shall not, therefore, in this case, require the petitioner to set out 
grounds for which the discharge should be withheld, but if on the 
hearing the want of notice should be shown as alleged, will, for that 
reason alone, reopen the case by vacating the discharge. 

Overrule the demurrer in accordance with this opinion. 
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DECEEE. 
In the matter of Lonsdale & Thompson, Bankrupta. 

The demurrer of the bankrupt George G. Thompson to the pétition 
of Thomas H. Allen & Co., to vacate and annul the discharge of the 
said bankrupt, is sustained, so far as the said pétition seeks to vacate 
the discharge for want of jurisdiction in the court to entertain the 
original bankruptcy pétition ; but so far as it seeks to vacate the dis- 
charge for want of notice to the créditer s, under section 5109 of the 
Eevised Statutes, of the separate application for discharge, the said 
demurrer is overruled, and the bankrupt bas leave to answer the said 
pétition within 10 days from this date, or it will be taken for cou- 
fessed. AU other matters are reserved. 



Paddock, Assignée, v. Fise and others. 
(District Court, 8. D. New York. January 20, 1^82 ) 

1. Bankruptcy— Praudulbnt Conveyances — Rights of Bona Fide PuKCHASEa 

OR Encumbiîanceb. 

A bona fide purchaser or encumbrancer of property conveyed in fraud of 
creditors is entitled to protection to the extent of tlie moneys advanced byliim 
on tlie faitliof the title, although hi8 advances were made after the commence- 
ment of the proceedings in bankruptcy against the fraudaient grantor of which 
he had no knowledge. 

2. Bamb — 8amb. 

E. M. C, being insolvent, two months before proceedings in bankruptcy 
against him conveyed to his mother the house and lot where they bolh lived 
for a nominal considération, and in reality for his own future use. A month 
afterwards he procured his mother to exécute a bond and mortgage to his 
brother, designed to be sold in the market to raise money for the bankrupt's 
benefit. It was so sold by the brother in the usual course of such sales to L., a 
bona fide purchaser, who had no acquaintance with or knowledge of E. M. C, 
or his business or circumstances. The transaction was not closed nor the 
money paid until two days after the commencement of proceedings in bank- 
ruptcy against E. M. C. in anotlier district. L.'s transactions were with the 
brother, and he had no knowledge or notice of the bankruptcy proceedings 
against E. M. C, or that the mortgage or the money raisod upon it was de- 
signed for E. M. C.'s beneflt. A part of the money paid by L. to the brother 
was applied to the payment of taxes on the property, and the rest afterwards 
paid by the brother to E. M. C. Ileld, that L aciiuired a valid lien against the 
assignée in bankruptcy to the extent of the money paid for the mortgage, and 
that the plaintifl is remitted to his remedy for procceds against tlie bankrupt. 

3. USUHY, MUST BE Specially Pleaded. 

No question of usury being raised by the pleadings or at the trial, held, that 
it could not be considered. 
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In Equîty. 

Action by the plaintiff, as assignée in bankruptcy of Eugène M. 
Cammeyer, to set aside as fraudaient and void against crèditors a 
mortgage for $1,000 made by the défendant Sarah Pish to Augustus 
Cammeyer, and by him assigned to défendant Patrick Lambert. The 
facts, as admitted or proved, were as foUows : 

On the twenty-ninth of January, 1874, Eugène Cammeyer executed to his 
mother, Sarah Fish, a deed of the house and lot 151 Bergen street, Brooklyn, 
where they both lived, subject to a prior mortgage of $4,000, for the consid- 
ération of $10 and natural love and affection. The deed was at the time 
handed to his mother, who was told what it was. It was immediately taken 
back by Eugène, who kept it in his possession until he caused it to be 
recorded on March 6, 1874. Eugène Cammeyer was then in business in New 
York, had beeome embarassed, and the conveyance to his mother was intended 
for his own future use. On the second of March, 1874, for the purpose of 
raising money for the benefit of Eugène, his mother executed the bond and 
mortgage in question for $1,000 to Augustus Cammeyer, brother of Eugène, 
without considération, which was recorded on the eighteenth of March, and 
was designed to be negotiated and money raised upon it by the sale and assign- 
ment of it to some purchaser. Similar sales of second mortgages were fré- 
quent at that time. It was ofEered by Augustus to the défendant Lambert at 
a discount of 15 per cent., who examined the property himself, and employed 
his son, an attorney, to examine the title, and both being found satisfactory, 
Lambert, on the twenty-flrst of March, paid $850 and received from Augustus 
Cammeyer an assignment of the bond and mortgage, which was recorded on 
that day. The assignment eontained an express covenant that the whole 
amount of the mortgage was owing upon it, and that there was no defence 
or offset thereto. Of the $850, $114.50 was applied at the time of the assign- 
ment in payment of taxes upon the property for the year 1873, and the balance, 
$735.50, was paid over to Augustus Cammeyer, by whom it was gi ven to Eugène. 

Lambert was a builder in Brooklyn, accustomed to buy second mortgages, 
and 15 per cent, discount was not an unusual rate at that time. Lambert had 
no previous acquaintance with or knowledge of either of the Cammeyjers or 
Mrs. Fish, and no knowledge of the business of Eugène in New York, but 
was informed that they lived with their mother in the house in question. The 
negotiation of the sale of the mortgage was conducted entirely by Augustus, 
and Eugène did not appear In the transaction. 

On the nineteenth of March, 1874, a pétition in bankruptcy was flled against 
Eugène Cammeyer in New York, on which an adjudication was had, and the 
plaintift' appointed assignée on the twenty-ninth of April following. Lambert 
had no knowledge or notice of the proceedings in bankruptcy against Eugène 
when he took the assignment of the mortgage from Augustus Cammeyer, two 
days af terwards. On the flrst of May, Mrs. Fish conveyed the property to the 
assignée by bargain and sale deed. Afterwards the plaintiff commenced this 
suit, asking that tlie conveyance to Mrs. Fish be declared void, as made in 
fraud of creditois, and that the mortgage and assignment of it to Lambert be 
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declared invalid for the same reason. The défendant Lambert alonean- 
swered.claiming protection as a 6o7ia.^de purchaser. Augustus Cammeyer 
and the attomey of Mr. Lambert, his son, who chiefly conducted the negotia- 
tions, both died before any testimony was taken. Pending this suit the prop- 
erty wks sold by the plaiiitifE, and sufflcient of the proceeds to cover the mort- 
gage irt' question was paid into court to abide the evënt of the suit. No 
question of usury was raised by the pleadings or at the trial. 

W. B. Putney, ÎOT GomT^lamani. 

J. Ti Mareart, for défendant Lambert. -■ > 

Brown, D. J. On the facts in this case it îs not entirely clear 
that the mortgage of $1,000 exeoated by Mrs. Fish to Augustus Cam- 
meyer foi: the use of Eugène, a month aftôr the latter's deed to her 
for his own use, should not be held as valid a charge upon the land, 
as against her, as if it had been a considération mortgage given at 
the time the deed was made, being executed in pursuance of the 
underatanding that she took the title for Eugene's benefit, and Augus- 
tus boing' a mortgagee upon a secret trust for Eugène. Apart from 
this considération, however, the bond and mortgage had no légal 
force or efifect until they were negotiated to Lambert upon the twen- 
ty-first day of March, 1874. In the hands of Augustus Cammeyer 
they would not represent any existing debt or obligation, or consti- 
tute any lien upon the property. But it is proved that they were exe- 
cuted by Mrs. Fish to Augustus for the purpose of being sold to raise 
money upon them. They were sold in precisely the manner intended, 
and the money procured thereby was also applied to the use of Eu- 
gène, as it was intended by Mrs. Fish that it should be applied. The 
assignment to Lambert, the purchaser, was, therefore, by the author- 
ity of Mrs. Fish; it was an act by whioh she intended the land 
should stand charged with the amount of the mortgage ; and the exé- 
cution of the bond and mortgage by her, and the assignment of them 
to Lambert, are, in légal efïect, but différent parts of one transaction, 
whereby the land was intended to be held for the amount of the bond. 
Until the assignment it was inchoate and incomplète. When thus 
negotiated to a hona fide purchaser it beeame as against Mrs. Fish, 
aside from any usury law, a binding obligation to the extent of the 
money advanced upon it, and must therefore hâve the same force 
against the assignée in bankruptcy as a bond and mortgage for that 
amount would hâve had if executed directly by Mrs. Fish to Lambert 
on the day the assignment to him was executed, viz., on March 2lBt, 
two days after the commencement of proceedings in bankruptcy. 
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The fraiidulent purpose of Eugène Cammeyer and Mrs. Fish would not 
affect a bona fide purchaser. Carpenter v. Muren, 42 Barb. 300 ; Bar- 
ney v. Griffen, 4 Sandf. Ch. 552. 

No question of usury being presented by the pleadings, nor any 
law of the state regulating the rate of interest being pleaded or 
proved, no question on that point can be hère considered. Newell v. 
Nixon, 4 Wall. 672, 583; Morford v. Davis, 28 N. Y. 481. 

The cases cited by the complainant, to the effect that the assignée 
of a mortgage takes it subject to the same defences and equities 
which existed against the assignor, (Schafer v. Reïlly, 50 N. Y. 61, 
and cases cited,) hâve no application where the sale and assignment 
are by the authority of the mortgagor, and are a part of the mode 
intentionally adopted for creating a charge on the land. In such 
cases the mortgagee is, in effect, the agent of the mortgagor, acting 
under a power to create, through an assignment to a purchaser, a 
légal encumbrance upon the property, and when this power is exe- 
cuted according to the intention the mortgagor becomes bound by 
the debt thus created. 

The deed from Eugène Cammeyer to Mrs. Fish, dated January 29, 
and recorded March 6, 1874, was suf&cient, inter partes, to pass 
the title to her. Her assent is sufficiently proved, and recording the 
deed was a good constructive delivery to her. But it was manifestly 
void as against creditors, and as against the assignée in bankruptcy. 
Section 5046 of the United States Eevised Statutes déclares that 
property thus conveyed in fraud of creditors shall * • * "imme- 
diatelyupon his appointment be vested in the assignée," and his title 
when appointed, it has been held, relates back to the commencement 
of proceedings in bankruptcy. Upon this ground it is urged on be- 
half of the complainant that his title is two days prior and therefore 
paramount to that of Lambert, and that therefore the mortgage never 
became any lien upon the property. 

The gênerai rule, bowever, is that where a title has been trans- 
ferred by acts which are fraudulent, and therefore void, as against 
creditors or others, third persons who deal with the fraudulent grantee 
in good faith, without notice of the fraud, and before any légal pro- 
ceedings hâve been taken, as by exécution levied or by bill filed to 
avoid the fraudulent transfer, will be protected to the extent of their 
advances in any title or lien so acquired in good faith, and without 
notice of the fraud, (Fletcher v. Peck, 6 Cranch. 133, per Marshall, C. 
J. ; Jackson v. Henry, 10 Johns. 185, 197 ; Jackson v, Walsh, 14 Johns. 
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407, 415 ; and see DecJcer v. Boice, 83 N. T. 215 ;) and the same point 
has been ruled in regard to a bona fide grantee's title as against an 
assignée in bankruptcy under section 5046. Beall v. Harrell, 1 N. B. 
E. 400, per Bradley, J. I think the same effect must be given to a 
mortgage when taken by a honafide purchaser, as to a deed to a hona 
fide grantee. Such statutes concerning the efifect of fraudaient trans- 
fers are construed according to their design, to prevent frauds and 
provide remédies against them; but not to create new frauds by 
applying the statutes against persons who deal in good faith upon the 
strength of apparent titles. Untii levy or bill filed, or some notice of 
the fraudaient character of the previous transfers, hona fide encum- 
brancers are, therefore, protected, and the remédies of creditors, or 
those representing them, are transferred to the proceeds, which stand 
in the place of the property sold or encumbered by the fraudaient 
grantee. 

I do not perceive in the évidence any reason to doubt that Lam- 
bert bought this bond and mortgage in good faith. It was offered for 
sale at a discount, like numerous others at the same time. It was a 
second mortgage preceding a prier mortgage of $4,000. There was 
nothing unusual in the cireumstances. Lambert went to look at the 
property, and was satisfied of its value, His son, a lawyer, examined 
the title, and reported the title satisfactory, and thereupon he paid 
$850 on March 21st, of which $114.50 was used in paying the taxes on 
the property for the year 1873, and the balance, $735.60, was given to 
the assigner. AU this was in the usual and customary course of sach 
transactions. Lambert is legally chargeable with knewledge, through 
his atterney, that the deed to Mrs. Fish, two months before, was fer 
$10, and natural love and affection. But he did not know Eugène 
Gammeyer, nor anything about his business or cireumstances, nor 
whether he was in business or had any creditors; and nothing 
naturally suggested any inquiry on that subject. The epen gift to 
his mether of the heuse in which she lived, as shown upon the face 
of the deed, weuld not naturally suggest the idea of any intended 
fraud upon creditors. Such frauds are usually accompanied by some 
eencealment. Searches against the property and against Mrs. Fish 
disclosed no claims against either by any one, and nothing indicated 
that Eugène Gammeyer had anything to do with the mortgage offered 
for sale by Augustus. It was not apparently given as a considéra- 
tion of the conveyance; nor was it executed to Eugène, but to 
AugustuB ; and it does not seem to me that the cireumstances would 
v.lO.no.l— 9 
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naturally suggest any înquiry or thought or search concerning tb«> 
pecuniary condition of Eugène, who did not appear to hâve any con- 
nection with the bond and mortgage,"br with the property since thé 
gift of it to his mother. 

As ail the proceeds of the mortgage went, in fact, into the handa 
Ci !!Iugêne Cammeyer, the bankrupt, except the portion paid for 
taxes, the plaintifif is entitled to hâve those flionôys accounted for by 
the bankrupt in the bankruptcyproceedings. But Lambert, as re- 
spects his mortgage lien, is eiititled to the 'protection of a honafide 
encumbrancer without notice to the ëxtent of $850, the sum actually 
advancedbyhim; and that amOunt, with interest, shouldbe paid him 
ont of thé proceeds of the property, with costs; and judgment may 
be entered accordingly. 



Barber v. Hallett. 

{Circuit Court, D, Massachusetts. April 14, 1879.) 

1. Letteks Patent — Cctting Attachments j;ob Skwin<ï- Machines — Infrinsk- 

MBNT. " , 

The flrst, second, and eighth claims of reissued letters patent No. 7,860, for 
an improvement in cutting attachments for sewing-machines, the distinguish- 
ing feature of which is the cutting against the edge of the stock in a iine 
parallel with the line of feed, are infringed by the defendant's machine. 

In Equity. 

Wright é Brown, for complainant. 

Chas. H. Drew, for défendant. 

LowELL, C. J. The complainaût is the patentée in reissue No. 
7,860, for an improvement in cutting attachments for sewing-ma- 
chines. The plaintiff, in his spécification, déclares his invention to 
consist of a reciprocating knife adapted to trim the edges of leather 
or other stock while it is being stitched, and in a line that is parallel 
with the stitching; that before this invention the knife had been 
reciproeated crosswise or against the side of the stock as the latter is 
Bupported on the machine, the knife rising and falling and cutting 
the stock during the downward movement. The mechanism by which 
this cutting or trimming is performed is described with much fuU- 
iless, and a machine such as the complainant makes and sells is 
exhibited. 
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The défendant bas a patent of a later date than the plaintif 's 
oiiginal patent, and produces one of his machines; and the question 
is whether the cutting or trimming device made under the defendant's 
patent infringes the plaintiff's monopoly. 

It is net oontended that the reissue is Toid. The mechanism de- 
scribed agrées entirely with that in the first patent, and though the 
claims are more numerous, there is a claim in the original which 
seems to be broad enough for ail the purposes of this case; The 
reisgue brings out more fuUy wbat the complainant now insists upon 
as the distinguishing features of his invention, — that is, cutting 
against the edge of the stock in a line parallel with the line of feed,- — 
and the question is whether he is right in this contention. 

The défendant bas produced several patents which antedate the 
plaintiff's, the earliest of which seems of a very broad and gênerai 
character, and perhaps would bave controUed both of the machines 
in this case if it had not expired. It may be, however, that the plain- 
tiff bas a patentable improvement on ail that had gone before, and if 
80, and if the défendant uses substantiaUy similar means to produce 
a like resuit, be infringes. I think the plaintiff bas made ont that 
his machine does differ in the way that he says it does from the 
earlier machines, which employ a reciprocating knife. They appear 
to be organized to eut by up and down movements of various sorts, 
or by a drawing movement, or by a rotary sawing movement. The 
évidence further proves that there is utility in the change which the 
plaintiff bas made. Tho défendant appears to me to make use of a 
device similar in opération to produce a similar result. His knife is 
pivoted to an independent carrier or arm above the plate, instead of 
being attacbed to the plate, and it works up and down to a certain 
degree; but being pivoted at an angle to the bed-plate the blowof the 
needle-bar which brings it down forces it forward against the edge of 
the stock, and most of the cutting is done during that part of the 
motion. In so far as it bas a slight drawing motion, it may or 
or may not be an improvement. The knife reciprocates, not, indeed, 
by the machinery alone, for the feed pushes it back after it has com- 
pleted its eut, but it moves backward and forward automatically, 
which is ail that reciprocating means. 

It was argued that the plaintiff's cutter does not trim the work in a 
line parallel with the feed when straight work is being stitched, beeause 
the knife moves in the arc, of a circle. The évidence, however, is, 
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thai for ail practical purposes the séries of small arcs bas tHe appear- 
ance of a straight line, at least when the sewing is fine, and is equally 
acceptable to the trade. Besides, the patentée describes fuUy in his 
spécification a knife and its attachments in which the line of eut is 
absolutely straight. In short, the différences between the two machines 
appear to be merely changes in the position of the working parts, so 
far as the plaintiff's patent is concerned, though by thèse changes 
some improvement may, perhaps, hâve been aceomplished. 

I décide, therefore, that the défendant has infringed the first, eec- 
ond, and eighth claims of the reissued patent No. 7,860. 

Deoree for the oomplainant. 



Stockton V. Maddock^ 

{Circuit Court, D. New Jersey. September 22, 1881.) 

1. liETTBKS Patent — Water-Closbt — Infringement. 

The first claim of letters patent No. 155,814, for an improvement in water- 
elosets, construed not to necessarily include the tube, m, as one of the éléments 
of the combination described in it, and held, that the combination is patenta- 
ble and infringed by the défendant. 

In Equity. 

James Buchanan, for complainant. 

Edwin H. Brown, for défendant. 

Nixon, D. J. This suit is for an alleged infringement of the first 
claim of certain letters patent. No. 155,814, granted to the complain- 
ant October 13, 1874, for "improvement in water-elosets." Four 
defenees are set up in the answer : First, that the complainant was 
not the original and first inventer of the invention claimed in the let- 
ters patent ; second, prior use of the alleged invention ; tkiy-d, want of 
utility; and, fourth, non-infringement. The first claim of the patent, 
which the défendant is charged with infringing, is as follows : 

"(1) In combination with the main-bowl, A, tangential receiving nozzle, B, 
and Connecting opening, a, the spreader and showeret, C, formed in one with 
the bowl, and adapted to confine the water and project it circularly from the 
aperture, M, as and for the purposes herein specified." 

Both parties concède that the claim is for a combination ; the ex- 
pert of the complainant insisting that the combination has four mem- 
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bers or constituents only, and the expert of the défendant testifying 
that it bas ûve. This différence arises from the construction which 
they respectively give to the mechanism or device that fits into the 
interior of the bowl, adapted to receive and discharge the water from 
the aperture, and which the patentée calls, in the claim, "the spreader 
and showeret, C." 

The complainant says that the terms "spreader and showeret" 
ref er to one and the same thing ; and he does not regard the f unction 
of projecting the water radially inward through the hole, m, as essen- 
tial or belonging to the first claim, but only to the second. The de- 
fendant, on the other hand, insists that the showeret is the hole, m, 
and is the fifth and indispensable élément in the combination ; that 
the inventor nowhere suggests a combination which does not inyolve 
the use of the showeret, aud that there is no infringement because 
the showeret was not présent in the water-closet bowls manufac- 
factured and sold by the défendants. 

The question isthus presented whether a proper construction of the 
first claim necessarily includes the tube, m, as one of the éléments of 
the combination therein described, 

The détermination of such a question is not without difficulty. 
There is much force in the suggestion of the learned eounsel for the 
défendant that the spécifications and drawings of the patent nowhere 
disclose a hint that the invention was intended to be used without the 
présence of the showeret hole. But it does not follow from this that 
the showeret hole was an élément in the combination which makes 
up the first claim. The chief object of the inventer, doubtless, was 
to produce a more perfect wash of a water-closet basin under a light 
pressure of water. He may bave regarded the wetting down of the 
paper, by jetting a small stream into the space near the center of the 
bowl, a valuable auxiliary means to accomplish the resuit ; and, if so, 
why should he not be permitted to put into a second claim the 
mechanism which produces thèse auxiliary means, provided the first 
claim is patentable without its introduction there ? I am inclined to 
believe that the patent will bear this construction, although I should 
hâve been much better satisfied if more care had been taken to make 
manifest such intention. It is the lack of clearness in this respect 
that bas given rise to the présent controversy. 

In bis spécifications the patentée claims to bave invented certain 
improvements relating to water-closet basins. Taking the circulai 
Prencb basin, in common use, he says : 
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"To avoid tlie labor of excavating the usual groove part way around the 
under rira, and to avoid the weakening of the structure thereby occasioned, I 
hold thewater upand cause it to whirl around with proper force bya différent 
construction. I also provide raeans for getting one or more small streanis 
into the space near the center of the bowl, for the purpose of more rapidly 
welting down the paper or other material there." 

I think there is much force in the word "also," above quoted, as indi- 
cating that the inventer had on his mind, not only the combination 
of the first claim, which in itself produced the more perfect wash, but 
also an additional contrivance that could be embodied in a second 
claim as auxiliary and helpful, although not necessary, to the effi- 
ciency of the first. 

Thus construing the patent, the inquiry at once présents itself, in 
view of the prior state of the art, is such a combination novel or pat- 
entable? Its constituents are old, and the combination does not 
involve the exercise of much invention. But the fact that the de- 
fendant incurs the hazard and expense of a patent suit rather than 
give up using it, shows that, in his judgment, it is an improvement 
upon any one of the other basins now in use. 

It is always difScult to détermine what degree of improvement takes 
a case out of the mère exercise of mechanical judgment and puts it 
in the domain of invention or discovery. The gênerai rule upon the 
subject is that any change in the position of old éléments, whereby 
new and better results are accomplished, is a sufficient exercise of 
the inventive faculty to warrant the issuing of letters patent. Bous- 
cay, Jr's., Appecd, 9 0. G. 743. 

After some doubt I think the évidence in this case warrants me in 
holding that the patentée has succeeded in so combining the old élé- 
ments that he gets a better wash to a water-closet basin, with a 
moderate supply of water, than could be obtained by the use of the 
cireular Prench basin, the oval Jennings basin, or any other basin 
known to the trade at the date of his^ patent, and that he is entitled 
to the protection of the court in the exclusive use of the combination 
set forth in the first claim. 

As the défendant has clearly infringed the same, under the forego- 
ing construction, there must be a deoree for the compiainant, and a 
référence and an account. 
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The Lobo Clive.* 

{Bittrict Court, B.B. Pennsylvaniai January 4, 1882.) 

1. Pilotage — Statutbs op Pennsylvama— Ddtî to Accept thb First PilOt 
WHO Offers. 

Under the Pennsylvania statute of March 29, 1803, the master of a vessel, of 
the draught mentioned in the act, is bound to accept the first duly-qualifled 
pilot who ofCers his services, and this provision ol the statute is not repealed 
by the subséquent statute of March 24, 1851. 

Libel by the Society for Dïstressed and Decayed Pilots against the* 
steamship Lord Clive, to recover an amount equal to full pilotage of 
the vessel as a penalty for the refuaal of the steamship to accept the 
services of a pilot. The penalty was claimed under the act of assem- 
bly of Pennsylvania of March 29, 1803, (4 Sm. Laws, 74,) whîch 
provides as foUows : 

"The pilot who shall first offer himself to any inward-hound ship or vessel 
shall be entitled to take charge thereof, pro\ided his liceiise shall authorize 
him to pilot ships or vessels of such draught of water , and it shall be the 
duty of such pilot, if required, to exhibit his license to the master or com- 
mander of such ship or v€Ssel, and in case the draught of water of such ship or 
vessel shall be greater than such pilot shall be licensed to carry, he raay, never- 
theless, with the consent of the master, take charge of such ship or vessel until 
a pilot duly qualifled shall olïer ; and if such qualifled pilot shall offer bef ore 
such ship or vessel shall hâve passed Eeedy island he shall be received, and 
the former pilot entitled to pilotage according to the distance he may hâve 
conducted such ship or vessel, and the latter to the residue of the pilotage, 
which shall be ascertained by the master- warden for the timebeing; and the 
maater or commander of such ship or vessel shall display the signal for a 
pilot heretof ore used, until a pilot duly qualifled shall offer ; and if the said 
master or commander shall neglect or refuse so to do, or shall refuse or neg- 
lect to receive a pilot duly qualifled, the master, owner, or consignée of such 
ship or vessel shall forfeit and pay to the warden aforesaid a sum equal to 
the half pilotage of such ship or vessel, to the use of the Society for the Relief 
of Dibtressed aiid Decayed Pilots, their widows and children, to be recovered 
as pilotage in the manner hereinafter directed." 

By the act of March 24, 1851, (F. L. 229,) it was further provided: " Every 
vessel arriving from or bound to any foreign port or place * * * shall 
be obliged to take a pilot. * * * And if the master of any such vessel, 
being licensed as a coasting vessel, and of the burdenof 100 tons or more, 
shall refuse or neglect to take a pilot, the master or owner or consignée of 

•Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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such vessel shall forfeit and paj' tlie sum eqiial to half pilotage of such vessel ; 
and if such vessel be not licensed as aforesaid, then and in such case the mas- 
ter, owner, or consignée thereof shall forfeit and pay the f ull pilotage thereof .'" 

On Jime 20, 1881, the steam-ship Lord Clive, bound to Philadel- 
phia on a voyage from Liverpool, was spoken by the pilot-boat E. G. 
Knight, and a duly-lieensed pilot was sent on board. The master of 
the steam-ship refused to accept the services of this pilot, on the 
groimd that he never before had acted as pilot to an océan steamer. 
The master was then given another pilot out of the same boat, who 
piloted the steam-ship and received f ull compensation. This libel was 
, then filed to recover the penalty of f ull pilotage for refusai to receive 
the first pilot who offered. 

Albert E. Peter son and W. W. Wiltbank, for libellant. 

H. G. Ward and Morton P. Henry, for respondent. 

BcTLEE, T>. J. First. Does the act of 1803, (of Pennsylvania,) 
require vessels to accept the first duly-qualified pilot who offers his 
services, and inflict the penalty of half pilotage for refusai ? 

Second. What effect has the act of 1851 on the claim involved? 

Thèse are the only questions raised by counsel ; and I will con- 
sider no other. 

The twenty-first section of the act of 1803 authorizes the pilot 
who shall first offer himself , having the proper license, to take charge 
of the vessel. "The pilot who shall first offer himself to any inward- 
bound vessel shall be entitled to take charge thereof, provided his license 
shall authorize him to pilot a ship or vessel of such draught." The 
right thus conferred on the pilot necessarily imposes on the vessel a 
corresponding obligation to allow its exercise. The subséquent pro- 
vision, inflicting a penalty for "refusai to accept a pilot," has référ- 
ence to tins pilot, — the first duly qualified, offering his services, — 
whether on the vessel's entrance of the bay, or at any subséquent time 
before passing "Eeedy Island." The language "if the master or 
commander shall refuse * * * to receive a pilot duly qualified," 
clearly means if he shall refuse the pilot whom the statute has author- 
ized to perform the service. Such refusai brings him not only within 
the spirit of the statute, but also within the letter. He has, (in such 
case,) "refused to receive a pilot duly qualified. " That he mayhave 
taken another is unimportant ; the fact remains that he has refused 
one, and the particular one on whom the right to perform the service 
is conferred by the statute. 
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The act of 1851 has no effect on tbe question under considération, 
except to increase tlie penalty for such refusai. It contains no re- 
pealing clause, and its provisions are entirely consistent with so raueh 
of the statute of 1803 as imposes the obligation to accept the first 
duly-qualified pilot offering his services. 

A decree must therefore be entered for the amount claimed. 



The Mabt Stewart. 
lUinriet Court, E. D. Virginia. December 27, 1881.) 

1. Admibalit — ToBTs ON Lakd Not Cognizable in— Personal Injuribs. 

An injury done to a man, while he is standing on a wharf, by a baie of cot- 
ton which is beine: hoisted aboard a ship loading at the wharf, but which falls 
before it reaches the ship's rail and strikes him, is not cognizable in the admi- 
ralty. 

2. Admtbalty JuKisDicnoN Cannot be Conpeiîred bt State Stattjtks. 

Nor can jurisdiction over such a tort be given by a state statute. 

3. Chabter-Pabtt — Action Dbpeated for Want of PBiviTr. 

Under the contract between the ship and the charterers the latter are to 
employ and pay for the stevedoring, and the ship is to furnish the tackle and 
falls by which the loading is to be done. Under this contract the ship fur- 
nishes a rope, which breaks after a short use of it by the stevedores, and one of 
the employés of the stevedore is injured by the falling of a cotton baie. Held, 
that there was no privity between him and the ship, he not being a party to or 
interested in the contract of charter-party, nor any violation of any duty 
towards him, and that consequently he could not maintain an action against 
the ship or her owners. 

In June, 1881, the ship Mary Stewart was chartered by Reynolds 
Bros., of Norfolk, to load with cotton. By the charter-party, Rey- 
nolds Bros, agreed to furnish and pay for the stevedoring, and the 
ship agreed to furnish the tackle neeessary for loading. The offieers 
of the ship had no control over the manner in which the stevedoring 
was carried on, but the ship was entirely under the control of the 
stevedores while loading. The ship furnished a three-inch rope. 
One end of this rope was fastened to an engine which stood on the 
wharf and furnished the hoisting power. The rope was then passed 
through a puUy attached to one of the masts of the ship, and the 
other end was fastened to the cotton which was being hoisted aboard. 
After the rope had been used a short time it broke near the engine, 
anà one of the baies of cotton which waa being hoisted fell and seri- 
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ously înjured the libellant, W. A. Segar, who was one of the employés 
of the stevedore. fie was standing at the time on that part of the 
wharf which is called the apron, and which projects out over the 
water, resting on piles driven into the water, aud attached to that 
portion which is cribbed and filled in. He thereupon libelled the 
ship. The accident happened at the wharf of Beynolds Bros., in 
Norfolk. 

Burroughs é Bro. and E. Spalding, for libellant. 

Sharp é Hughes, for the ship. 

Hughes, D. J. It is clear that the cause of action set out in the 
libel is without the jurisdiction of the admiralty. In cases of tort 
the locality alone détermines the admiralty jurisdiction. Only those 
torts are maritime which bappen on navigable waters. If the injury 
complained of happened on land, it is not cognizable in the admi- 
ralty, even though it may hâve originated on the water. The Ply- 
mouth, 3 Wall. 20. This springs from the well-kijown principle, that 
there are two essential ingrédients to a cause of action, viz., a wrong, 
and damage resulting from that wrong. Both must côncur. To 
constitute a maritime cause of action, therefore, not only the wrong 
must originale on water, but tho damage^fche other necessary ingré- 
dient — must also happen on water. 

Now, the injury in the case at bat happened on the land. Wharves 
and bridges are but improvements or extensions of the shore. They 
are fixed and immovable, and are a mère continuation and part of 
the real estate to which they are attached. And this is the case, 
whether they project over the water or not. Injuries ddne to or on 
tliem, therefore, are not cognizable in the admiralty. The Rock 
Island Bridge, 6 Wall. 213; The Neil Cochran, 1 Brown, Adm. 162; 
The Ottawa, là. 356. 

Not being cognizable in the admiralty, such injuries cannot be 
made so by the state statute. Such a statute cannot, of itself, confer 
jurisdiction on the admiralty courts. The varions state statutes 
attempting this hâve no eiïect of themselves, but are operative only 
because, to a limited extent, they bave been adopted by the twelfth 
rule in admiralty of the United States suprême court. And the only 
effect even of that rule is to annex the additional right of a proceeding 
in rem to a contract already maritime in nature. The Pacifie, 9 Fed, 
Eep. 120. 

As the libel must be dismisaed for want of jurisdiction, I might 
well refrain from passing on the other questions discussed. But 
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înasmuch as the question of privity bas been elaborately argued, I 
M'ill pass upon that also. 

The libellant was nol employed by the ahip, but by Mr. Donald, 
the stevedore. He was not a party to the coutract between the ship 
and the charterer. It is well settled that where a party is delinquent 
in a duty imposed by contract, no one but a party to the contract 
can maintain an action. It is only where a party neglects a duty 
imposed by law, in other words, a duty to the public, that an action 
will lie on the part of any one injured thereby, irrespective of privity. 
That is, if the injury complained of arose from the neglect of a pub- 
lic duty, any one injured may maintain an action, and the mère fact 
that there is a cOntract between one of the parties and a third per- 
son will not defeat the action. Now it can hardly be argued that 
furnishing a proper rope is a duty imposed by law. It is a duty 
imposed by charter-party alone, a duty due to the charterer alone, 
and for violation of which he alone can sue. It was not a duty to 
the public. Had, the masts of the ship, for instance, been inse- 
curely f astened and fallen and injured any one, that would bave been 
a violation of a public duty, — a duty imposed by law on every one'to 
hâve no dangerous structures on his property, which may injure 
those who corne on the premises by the invitation or permission of 
the owner. But a rope can hardly be called a dangerous structure. 
The injury in the case at bar arose not from the rope itself, but from 
its use. The proximate cause of the accident, therefore, was the use 
of the rope by the stevedores, not the furnishing of the rope by the 
ship. 

The cases of The Kate Cann, 2 Ped. Ebp. 241, and Cotightry v. 
Woolen Co. 56 N. Y. 124, quoted by counsel for libellant, do not 
militate against this view, but, on the contrary, sustain it. In the 
former the injury arose from the falling of some dunnage, which had 
been insecurely fastened. The neglect to f asten it properly and safely 
was clearly a violation of a duty imposed by law. So, too, in the 
latter case, where the injury arose from the falling of a scaffold on the 
defendant's premises. Ample authority for the doctrine laid down 
above may be found in the foUowing cases : Alton v. Ry. Co. 19 C. 
B. (N. S.) 213; ToUit v. Sherstone, 5 M. & W. 288; Winterbottom v. 
Wright, 10 M. & W. 112; Collis v. Selden, L. E. 3 C. P. 496; Play- 
ford V. Telegraph Co. L. R. 4 Q. B. 705. 
I will sign a decree dismissing the libel, with costs. 
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PosEY V. ScoviLLE and others.* 
{Ovrauit Court, E. D. Louisiana. December 22, 1881.) 

1. NEaLioBNCE — Steam-Boat— Explosion of Boileh. 

The explosion of a boiler of a steani-boat, causiag injuries, is 'prima fade 
efvidence of négligence. 

2. Samb — Samb— Same. 

Failure to hâve boiler tested, as a new boiler, after one sheet had been con- 
demned as burnt and had been replaced by a new sheet, was négligence. Kev. 
St. } 4418. 

3. Same — Chaetbb-Partt— Liability of Ciiabtebbbs. 

The charterers being the owners of tlie vessel, pro hac vice, at the time of the 
explosion, were responsible for their négligence. 

In Admiralty. 

The Bonnie Lee was a passenger and freîght steam-boat, making 
regalar trips on the Mississippi and Red rivera, between New Or- 
léans and Shreveport, Louisiana ; was owned by Noah Scoville, and 
was being run, under charter, by the New Orléans & Eed Eiver 
Transportation Company. Jelïerson B. Posey was the second clerk 
of the boat. On August 7, 1880, in accordanee with the usual pub- 
lic advertisements, the Bonnie Lee left New Orléans, bound for 
Shreveport. Between 7 and 8 o'clock on the night of the ninth of 
August, 1880, when near Lenoir point, on Eed river, about 85 miles 
fi:om its mouth, the boiler exploded. Posey at the time was sitting 
1 n the boiler deck, and was, by the exnlosion and the f alling timbers, 
so injured that he died a few hours after he was taken from the 
wreck, whicb sank, almost immediately, in 35 feet of water. His 
widow, in her own right and as tutrix of their minor child, brought 
this libel inpersonam against the owner, the charterers, and the master 
0^ the boat for damages. It appeared that the boiler was found to 
be burned, and one of the sheets was taken out and replaced by a 
new one on the day the boat left New Orléans, the seventh of Au- 
gust, 1881, but after this was done the boiler was not tested. It also 
appeared that on the night of the eighth of August the boiler was 
found to be leaking so badly that they were compelled to stop the 
boat and caulk the boiler. The defences are stated in the opinion of 
the court. There was a decree by the district court in favor of libel- 
lants for $2,500, and the New Orléans & Eed Eiver Transportation 
Company appealed. 

*Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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Joseph p. Homor and Francis W. Baker, for libellant. 

W. S. Benedict and George Denegre, for défendants. 

Pabdee, g. J, The évidence in the record leaves no doubt that the 
boiler of the Bonnie Lee exploded, causing the injuries to and the 
death of Jefferson B. Posey; nor can there be any doubt that the 
explosion was oaused by a defective boiler. The theory of a snag- 
ging— 

"Whieh tore a hole in the hold of the boat 12 or 15 feet aft of the forward 
hatch, on the port side, nearly under the forward mud-drum, and broke ofE the 
mud-drum leg, and tearing open the timbers of the hull, and causing the bow 
to be raised up suddenly very high and then to fall, causing the boat to be 
hogged amidships, and upsetting the boiler, by the effect and cause whereof 
said boiler exploded and the vessel sank," 

^Is improbable and whoUy unsupported by the évidence. An ex- 
plosion proved makes & prima facie case of négligence on the part of 
owners or of&cers. And such négligence is not repelled by the proof 
in this case. 

I do not set much store by the fact appearing in the évidence that 
after the repairs made on the boiler in this oity the boiler leaked 
and caused delay, and required caulking within 24 hoùrs after leav- 
ing the city. But I do find that the failure to hâve the boiler tested, 
the same as a new boiler, after one sheet had been condemned as 
burnt and had been replaced by a new sheet, was négligence. Leav- 
ing out of the question the effect of putting new cloth into old gar- 
ments, I am of the opinion that when new sheets are put into an old 
boiler reason requires the same test of that repaired boiler as would 
be required of a new boiler ; and I take it that under such circum- 
stances such new test is required by a fair construction of the laws 
of the United States in relation to the inspection of boilers for steam- 
craft. See section 4él8, Eev. St. 

The judgment of the court below was against the Eed River Trans- 
portation Company, as the responsible parties under a charter-party, 
and that company is the appellant hère, insisting that, although they 
were running the boat in the interests of their company, yet they 
were not such charterers as made them liable for négligence in run- 
ning the boat, as they claim thatNoah Scoville, the real owner, was 
appointing the officers of the boat. 

The évidence shows a charter by Scoville to the New Orléans & 
Eed Eiver Transportation Company of date twenty-seventh of June, 
1877, of the Bonnie Lee, for one year, containing the foUowing 
clauses : 
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"The New Orléans A Red Biver Transportation Company shall hâve the 
privilège of appointing the captain, offlcers, and men of said steam-boat, and 
«hall havefuîl and absolute control of said Bteam-boat as to time when and 
how she shall be employed during the existence of thia charter. 

"At the expiration of this charter the said transportation company shall 
hâve the privilège of running it for one year, and of running it continuously 
at the expiration of each additional charter period, at its option." 

The évidence shows that since the charter the transportation Com- 
pany has been running the boat on the terms in the charter, and 
that every year there has been ah express or tacit renewal of the con- 
tract by the transportation company. Ou the very trip she was bst 
she was advertised, loaded, and sailed under the auspices and for 
account of the transportation company. That the owner, Scoville, 
actually appointed the officers is of no weight, as it was evidei^tly 
done by the consent of the charterers. There can be no doubt that 
at the time of the injuries inflicted on Posey the transportation com- 
pany were the owners pro hac vice, and are responaible for their nég- 
ligence. , 

The deoree of the district court will be affirmud by p roper decree 
entered in thia court 



CoPB and others r. Vallkttb Dby-Dook.* 

(Diairict Court, E. D. Louitiana.- Januaiy 3, 1882. ) 

li Admtraltt Airo MABirniB JubIsdiction, 

This jurisdictioa, so far as relates to subject-matter, means that JnHsdlction 
which had beea and was being exercised in admii-alty in this country prier ta 
and at the adoption of the constitution, and with référence to locality, com- 
prises the navigable waters of the nation, as well as the high seag. 

S. Saxie— Salvàge— Dbt-Dock. 

A claim for the salvage of a dry-dock — a floating dock capable of élévation 
or dépression in tlie water by means of pumping water in or ont, designed and 
used to be sunk ùnder vessels, and thèn pumped out so as to become dry, leav- 
Ing the enclosed vessel in a position to be inspected and repaired, and incapa- 
ble of self- propulsion, not capable of being used for any purpose of navigation, 
and permanently moored in the Mississippi river by means of enormous chaing 
— is not within the admiralty and maritime jurisdictiou of the courts of the 
United States. 

Actipii i?» rem for salvage; The.libel alleged that the Vallette dry- 
dock, lying in New Orléans, on the right, bank of the Mississippi river, 

•Reported by Joseph P. Hornor, Esq.. of the New Orléans bar. 
See same case on appeal, 16 Fed. Rep. 934. 



COPE V, VALLETTE DEY-DOCK. 143 

T7as run into by a steam-ship that was about leaving port, and was 
considerably datnaged and lef t in great danger of sinking. The steam- 
tugs of libellant and others came and rendered assistance by pumping, 
whicb saved tke dry-dock, and they were therefore entitled to sal- 
vage. 

Chas. S. Rice and J. R. Beckwith, for libellants and intervenors. 

M. M. Cohen, for claimants. 

BiLLiNos, D. J. This case bas been heard upon a plea to the 
jurisdiction. The question submitted is whether the thing libelled is of 
such a nature or character as to make it subject to a claim for sal- 
vage in the sensé in which that word is used in admiralty. 

The subject of this libel is a dry-dock — a floating dock susceptible 
of élévation or dépression in the water by means of pumping the 
water out or in. Its design and use is to be sunk under a vessel and 
then to be pumped out so as to become dry, leaving the vessel in a 
position to be inspecteid and repaired. It is incapable of self -propul- 
sion, cannot be propelled except when towed, has no capacity to be 
used for any parpose of navigation, and was permanently moored in 
the Mississippi river, by means of enormous chains, at a point oppo- 
site the oity of New Orléans. The libel allèges the dock had been run 
into, was sinking, and was saved. 

The question turns entirely upon the meaning of the expression 
"admiralty and maritime jurisdiction" in the provision of the consti- 
tution of the United States (article 2, § 3) which créâtes the judicial 
power, and in the ninth section of- the judiciary act of 1789, which 
•delegates that power to the district courts. 

It has been laid down by Chancellor Kent and Justice Story, and 
is affirmed by the suprême court in Ins. Co, v. Dunham, 11 Wall. 1, 
and Ex parte Easton, 95 U. S. 68, that this jurisdiction means 
that jurisdiction which had been and was being exercised in admiralty 
in this country prier to and at the time of the adoption of the consti- 
tution, and not the jurisdiction of England nor that of continental 
Europe. So far as estent of locality is concerned, in the courts of the 
United States, it comprises the navigable waters of the nation, as well 
as the high seas. 

As to what was included within this jurisdiction, my own opinion is 
that we can most safely look to the commissions of the judges in ad- 
miralty before and at the time bf the révolution. A number of thèse 
commissions . are given in extenso in Ben. Adm. c. 9. Thèse com- 
missions show what contracta' are included in that jurisdiction. 
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namely, charter-parties, bills of lading, policies of Insurance, etc. ; 
they show that locally it inoluded the sea, public streams, etc. ; what 
torts were included within it ; and, lastly, what can be the subject- 
matter of salvage ; for, besides everything pertaining directly to a ship, 
or things used in navigation, they add, "and also of and concerning 
ail casualties at sea, gooda wrecked, flotsam, jetsam, lagon, sliares, 
things casfc overboard, and wreck of the sea, and ail things taken or to 
be taken as derelict or by chance found or to be found." 

If one was most laboriously to prépare from ail the admiralty cases 
which hâve been aequiesced in, an enumeration of the things which can 
be subjected to a claim for salvage, it could scarcely be more exact. 
It is to be seen that it includes the vessel or ship, wrecked goods, 
goods which float away or are cast away or which sink from the ship, 
and to this enumeration are added derelict things, and things found, 
i. e., abandoned. 

The leason of this précise discrimination is that with the exception 
of derelict and things found, and the ship, her cargo, and freight, there 
could be no basis in reason for a lien which must exist in order to 
support a libel in rem. The ship and ail things which pertain to it, 
are, in the law of admiralty, clothed with personalty, so far as respon- 
sibility goes. Those who repair or loan upon her, or equip or man 
her, and those who deal with her, and those who are injured by her, 
and those who save her, look to her. The reason of this is that she 
was often far distant from her home and owners, and commerce was 
vastly facilitated by the law thus endowing her with the attributes of 
a person. This is the origin of the doctrine of liens in the maritime 
law, and by this it is to be measured — so measured, in cases of sal- 
vage, it included the ship's apparel, tackle, money, freight, cargo; 
and hère it stopped, for the necessities of commerce did not require 
that anything else should be clothed with, so to speak, capacity to 
subject itself to pecuniary responsibility. The salvage allowed derelict 
and "found" property, from a différent reason, namely, as an incen- 
tive to save property abandoned to destruction from the éléments 
upon the broad océan. 

I think the commissions of the colonial admiralty judges, a study of 
the cases which hâve arisen in our admiralty jurisprudence, and the 
fact that salvage is allowed only in connection with commerce, ail 
lead to the récognition of this test as being the true one. Judged 
by it, the object hère libelled, the dry-dock, is not the subject of 
admiralty or maritime jurisdiction for salvage. 
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This manner of arriving at a solution of the question before the 
court rendors it unnecessary to comment upon the cases which hâve 
been cited, further than to say that in ail the cases decided by courts 
of the United States where salvage bas been allowed, the property 
saved was either the ship, her cargo and freight, or derelict property, or 
property abandoned upon the navigable waters, and in ail the cases 
where it bas been disallowed the property saved was neither. I except 
the case of Four Cribs of Spars/Taney, 533, where the usages of the 
lumber business seem to hâve controUed the court. 

See The Hendrick Hudson, 3 Ben. 419; Salvor Wrecking Go. v.. 
Sectional Dry-dock Go. 3 Cent. Law J. 640 ; Thackeray v. The Farmer, 
Gilpin, 524; The Belfast, 7 Wall. 637; 1 Conkling, Adm. 8; 50,000 
Feet of Lumber, 2 Low. 64; A Baft of Spars, 1 Abb. Adm. 485; 2S 
Baies of Cotton, 9 Ben. 48. 

The pleato the jurisdiction is maintained, and thelibei dismissed. 



Watts v. 3.B. Camors & Co.* 
{Circuit Court, E. D. Louisiana. June, 1881.) 

1. Chaetkb-Partt— Représentations m. 

The représentation of the registered measurement of a vessel tn a oharter- 
party is to be taken as merely descriptive, when the évidence shows that it was 
known to neither of the parties at the time the contract was entered into, and 
neither party was entrapped or mislead thereby, and when the contract, taken 
as a whole, shows that the real considération actuating the charterers was the 
actual carrying capacity of the vessel. 

2. Same — Construction of. 

The court will not, at the instance of a party, construe a contract so that it 
would be necessarily void at the option of said party, if it does uot appear that 
both parties intended it should be so construed. 
8. Same— MEAstmE of Damages for the Violation of. 

The amount of damages to be awarded for the violation of a charter-party 
must be estimated by the rulesof the commercial and admiralty law, and be the 
actual damages suffered, and not the amount of the stipulated penalty, although 
that might be the measure of damages under the law of the place where the 
charter-party was made. 

In Admiralty. 

J. R. Beckwith, for libellant. 

Henry G. Miller and J. Ward Gurley, Jr., for défendants. 

•Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 

v.lO,no.l— 10 
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Pabdee, g. J. This cause, tried and submitted at the last terra^ 
grows out of a charfcer-party entered into between the parties at the 
city of New Orléans on the eleventh day of August, 1879. The 
charter-party is in nearly the usual form, and only three quotations 
from it are neeessary to présent the case as it stands before the court : 

(1.) " This charter-ptirty, etc., between A. B. French & Co., agents for the 
owners of steam-ship Highbury, of the burden of 1,100 toas, or thereabouts, 
register measurements, due hère between the tenth and twentieth of Septem- 
ber, of the flrst part," etc. (2.) " The said party of the second part doth engage 
to provide and furnish to the said vessel a full and complète cargo, say about 
•11,500 quarters of wheat in bulle, and pay," etc. (3.) " To the true and faith- 
ful performance of ail and every of the foregoing agreements, we, the said 
parties, do hereby bind ourselves, our heirs, executors, administrators, and 
assigns, and also the said vessel's freight, tackle, and appurtenances, and the 
merchandise to be laden on board, each to the other in the pénal sum of esti- 
mated amount of freight." 

The évidence taken in the case shows that the Highbury arrived 
on time, say September 9th, and on the llth of September reported 
to the défendants as ready to comply with the terms of the charter- 
party. The défendants replied by Jetter on the 12th of September 

as follows : 

New Oeleans, September 12, 1879. 

Jacoh Garson, Master 8. 8. Higlibury — Dear Sie : We hâve received 
jour notification stating that the S. S. Highbury, iinder your cbmmand, is 
ready for cargo, and hâve trans.niitted said notification to Messrs. Gordon & 
Gomilla, to whom we had sold the charter of said vessel Thèse gentlemen 
return for answer that they décline to accept said vessel under said charter, 
on the ground that the actual tonnage is,greaterthan expressed in the charter. 
They further call upon us to deliver a steamer of the size mentioned, and we 
iilso call upon you to do the same. Yours, truly, 

[Signed] J. B. Gamobs Si Co. 

On the twentieth of September défendants wrote to the master of 
the Highbury declaring themselves released from the obligations of 
the charter-party, and calling for a similar steamer. The Highbury 
waited the neeessary time, and September 30th the master of the 
Highbury made public protest, which was served on the défendants, 
and thereafter the Highbury took on a cargo of cotton and oil cake, 
and sailed for Liverpool. The actual tonnage of the Highbury was 
1,203 tons, and the ahip could carry about 11,500 quarters of wheat. 
A ship of 1,100 tons cannot carry over 9,500 to 10,000 quarters of 
wheat. It appears that in dealing with cargoes of wheat in bulk 
usage allows a margin of 10 per cent, either way, but lio more. The 
libellants demand judgment for the full amount of the estimated 
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freight, tlie penalty for default stipulated in the cbarter-party. The 
défendants claim that the représentation in the charter-party of the 
register measurement of the Highbury was a substantive patt bf the 
eontract, amounting to a warranty, and as the Highbury's aetual 
tonnage largely exceeded the représentation by over 100 tons, the 
défendants had a right to reject the ship and disregard the charter. 
And the défendants forther claim that as they rejected the ship at once, 
it was the duty of the master and owners to at once hâve taken in 
othet cargo, lessening any damages that might foUow from the avoid- 
ance of the charter-party; and that, in fact, thereafter the ship.did 
reçoive a more valuable freight, and therefore was not damaged at 
ail by the conduct of the défendants. 

The first question to décide is as to the effect of the misdescription 
of theregistér measurement of the Highbury. There is much évi- 
dence bearing on the customs and usages prevailing among shippers 
of wheat as to the size of cargoes, and what will avoid contracts for 
grain in bulk. And in this case there is évidence tending to show 
that chàrte'rers had no wheat to ship, and that freights were lower in 
September,1879,thanin August.and also tending to show that défend- 
ants were informed béfore the charter-party was made of the aetual 
carrying capacity of the Highbury; but ail of this is immaterial in the 
view I takè of the eontract. The eontract, taken as a whole, can be 
made effective only by coneidering the ^représentation of the register 
measurement as descriptive merely; in fact, the évidence shows that 
it was known to neither of the parties at the time the charter-party 
was entered into. The real Considération of the eontract was, in the 
course of things, the carrying capacity of the ship, and this is shown 
by thé agreement on the part of défendants to furnish a cargo of, 
sày, àbout 11,500 quarters of wheat. As the défendants ask the court 
to construe the agreement, it would be necessarily void at the option 
of the défendants. If a ship of 1,100 tons carrying capacity had been 
tendered they could reject it, as it would not carry about 11,500 
quarters of wheat, thé stipulated amount of cargo. If a ship were 
tendered able to carry a cargo of 11,500 quarters, then they might 
reject it, as they bave in this case, because the tonnage was over 
1,100 tons, register measurements. In other words, the charter- 
party was binding on the owners, but the eharterers might use their 
plèasure. The court can not give any sucii construction, as the terms 
of the charter-party do not warrant it. 

Thë description in the charter-party of the register measurements 
of the Highbùi'y wâs a mère représentation, and not aWarranty ; 'and 
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aa it wag not fraudaient, and did not entrap or mislead the défend- 
ants, will not vitiate the eontract, although the actual measurements 
oxceeded the représentation by some 100 tons. See Ashburner v. 
Balchen, 3 Selden, 262; Barker v. Windle, 6 Ellis & Black, 675; 
Thomas v. Clarke, 2 Starkie, i50. 

The authorities cited by défendants' proctor ail cover cases where 
the misrepresentations affected the time of receivhig or delivering the 
cargo, or of the sailing or arrivai of the veasel, which may well enter 
into the object and considération of the eontract. To my mind it is 
clear that the défendants were in default for not complying with their 
eontract, and are iiable for the damages resulting. What is the rule 
of damages is to me a very serions question. 

The libellants claim that, as the eontract was entered into in Lou- 
isiana, the law of Louisiana forms part of the eontract, and under 
that law (Civil Code, arts. 2117-2129) the full amount of the stip- 
ulated penalty, the estimated amount of freight, is claimed. The 
défendants claim that the charter-party is an admiralty eontract, to 
be enforced and construed by the settled principles of admiralty law ; 
wherever the eontract is made, that it is usually made on land, must 
be made somewhere, but wherever made, does not change or affect 
the principles of admiralty law which a court of admiralty enforces. 
And they daim, under the admiralty and commercial law, that the 
stipulated penalty in this case in the charter-party should not be 
treated as liquidated damages, but as a mère covenant to pay actual 
damages. 

The learned proctors on each side hâve made strong arguments, 
well supported by authorities, — that for the libellant being particu- 
larly logieal and forcible, and almost compelling conviction, but for 
the harsh résulta following its application. And it might be hère 
noticed that under the Louisiana law, as claimed, it is only where there 
is a total breach that the total amount of the penalty can be exacted. 
SeeEev. Civil Code, art. 2127. 

The rule of damages as claimed by the défendants is the more 
équitable. It is the rule that prevails in the commercial world, and 
ia the one recognized in ail the text-books. See 1 Parsons, Adm. 
Law. 247, 248; Story, Cont. § 1022; Sedgw. Dam. 436, § 301; Conk- 
ling, Adm. verho "Affreightments;" Abbott, Ship. 285. 

The harsh rule claimed by libellant may be, and I am inclined to 
think is, the law of Louisiana, (Kev. Civil Code, arts. 2117 et seq.,) 
and in her courts, or on the law side of this circuit court, I might, 
in proper cases, enforce it ; but sitting in admiralty, enforcing admi- 
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ralty law, I feel bound to lean to the équitable ruie as against the 
harsh one claimed. And I am inclined to the opinion tliat it is the 
duty of the United States courts, in exercisiug admiralty and mari- 
time jurisdiction, under the constitution to follow the gênerai princi- 
ples of the admiralty and maritime law, as they are recognized and 
jrevail in the commercial world, rather than a narrow local law 
which may happen to prevail where a charter-party happens to be 
made, and which law was evidently not in the minds of the contract- 
ing parties. And there is authority for this position. See U. S. v. 
Bank, 1 Pet. lOé; The Bark Chusan, 2 Story, 456, 

The reasoning in Neves v, Scott, 13 How. 268, would seem to 
apply to the admiralty and maritime law, as well as to the equity 
jurisdiction and law controÙing the courts of the United States. 

On the whole, I am disposed to hold in this case that the penalty 
stipulated in the charter-party cannot be considered as liquidated 
damages between the parties, but that thé libellants can recover only 
the actual damages suffered by the default of the charterers. Thèse 
actual damages are for (1) the expenses incurred in fitting the High- 
bury to receive a cargo of grain ; (2) the delay, after the expiration 
of the lay days stipulated in the charter-party, in obtaining and load- 
ing another cargo, to be allowed at the ratefixed in the contracta (3) 
the loss, if any, of freight on the cargo obtained, as against that con- 
tracted to be furnished by the défendants. 

The défendants claim that it was the duty of the master and agents 
of the Ilighbury to hâve immediately sought another cargo on the 
first refusai of the défendants to accept the ship, and not hâve waited 
until the lay days had expired. Perhaps in some cases this might 
be Bo, but in this case I doubt if the master of the Highbury had a 
right to consider the first letter as a final refusai. The évidence of 
French, agent, is that he applied to Camors, défendant, for leave to 
load other cargo, and that Camors refused, and there was talk of 
arrangement and compromise, and even as late as September 29th 
letters in, relation Ihereto passed between the parties; and each side 
during the lay days was threatening the other with claims for viola- 
tion of the contract. So, I think, the master and agent of the High- 
bury had a right, and it was their duty, to wait such time as was 
necessary to put the défendants clearly in default. 

A référence is necessary to ascertain the damages recoverable by 
the libellants before a final decree can be entered. 
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The Blub Bonnet. 
(District Coixrt, S. B. Nm York. Jamiary 9, 1882.) 

1. Collision— DuTT of Bteameb on Appboaching I'ug and Tow. 

Where a steamer is approaching a tug and tow in a dangerous part of a narrow 
stream both are liound to exercise spécial vigilance and caution. The steamer 
has no right to prooeed unnecessarily, so as to be set possibly by the tide upon 
the tow's sida of the stream, but should stop betimes, if need be, to allow the 
tow to pass. 

2. Bame— Tug and Tow— Dutt of— Danger Signals. 

A tug and tow being in a bend of a narrow stream, and upon the side to vvards 
which the tide directly sets, should not occupy unnecessarily the full hplf of 
the stream. If they do so, the tug is bound to give danger signais upon the 
flrst indication of possible collision, and to change her course betimés and give 
way as much as possible, and stop if neccssary. 

3. Same-t-River Navigation— Both in Fault. 

. Where the ateam-tug B. B,. was coming down the Raritan river againat a 
flood tide with a tow of 14 loaded canal-boats, in ail about 95 feet wide by 300 
feet long, attàdhed to the tug by hawsers 40 fathoms in length, and waâ in a 
bend of the river from 350 to 400 feet wide on the side towards which the flood 
tide was setting from a straight reach below the bend, and the steamer A. was 
coming up the river with Ihe tide, each having proper lights and duly signalled 
by the other when half a mile apart to keep to the right, and where each kept 
on in fui] view of the other's lights, and both ported at al)out the saine time, 
but too late to avoid a blowfrom the tug upon the port quarter of the steamer, 
whereby the course of the latter was so changed as to carry her with the tide 
agaiust the tow, whereby one of the canal-boats was sunk: Held, — upon con- 
tradictory testimony as to the place of the collision in the stream, each Vessel 
clftiming that she was hugging her own side of the river, — that the tow fuUy 
covered her own half of the stream, and that both the tug and steamer were 
in fault. 

In Admiralty. 

Benedict, Taft é Benedict, îoi ïiheWantB. 

Beebe, Wilcox d Hobbs, for the Blue Bonnet. 

Owen é Gray, for tlïe Steamer Annie. 

Brown, D. J. This libel is filed by the owners of the canal -boat 
Cato to recover damages for the loss of the boat and cargo through 
a collision on the Earitan river in the evening of April 7/ 1879. 

The Cato formed one of 14 boats in tow of the steam-tug Blue 
Bonnet, bound from New Brunswick to New York, and attaohed 
by a port and starboard hawser about 40 fathoms long, running to 
each side of the tow. ïhere were three tiers of boats — five in the two 
forward tiers, and four in the after tier. The Cato was in the head 
tier, and was the second boat from the port side. They left New 
Brunswick at about 6 p. m. and reached the place known as the Brick- 
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Kilns, about seven miles distant, frôm 8 to half past 8 in the even- 
ing. The nigUt was clear, with moonlight. As the Blue Bonnet 
was passing the Brick-Kilns fche stèam-propeller Annie, bound up the 
river îmm. New York to New Brunswick, coUideà with the Blue Bon 
net by the port quarter of the steamer comîng in contact with the 
port bow of the tug. The blow was sufficient to send the stem of the 
stea mer to port, and she went rubbing along the side ôf the tug, with 
her engines backing and her wheel to port, until after passing the tug 
her bows crossed the port hawser of the tow and atruck the starboard 
bow of the Cato, inflieting damage from which the latter afterwards 
fiank. 

The place of the collision was in a cove or bend of the river, 
which, after running about half a mile in a course S. S. W., curves 
to Ei B. E. for about a quarter of a mile, pastWashington. creek and 
the Brick-Kilns, and then bends to the N. E. for about half a mil^ 
past Sayresville. Towards the upper part of the bend of the rirer 
the creek or canal known as Washington canal runs from the river în 
a Bouthwesterly course. This canal at its mouth is about 150 ta 
200 feet wide. At the lower side of the canal there is a bulk-head 
which extends down the river about 600 feet, and is knbwa as the 
Brick-Kilns. At the time of the collision the tide was flood. This 
tide sets up the half -mile reach past Sayresville and across thé river 
towards the Brick-Kilns and Washington canal, part of the tide pass- 
ing up the canal and the rest rounding to the upper side of the bend. 
The Earitan around this bend varies from 350 to 400 feet wide, 

The sterh of the Annie, after her bows struck the Cato, was thrown 
through the combined action of the tide, her reversed engines, and the 
collision, nearly directly across the river and towards the southern 
ahore, bringing her nearly broadside in front of the hawser tier of 
beats; and in that position, her engine being again reversed, she 
moved forward out into the northerly part of the stream, and so 
cleared the tow and went on her course up the river. 

From this situation of the Anniej which is verified substantially by 
ail the witnesses, it is manifest that she was at' the time of the collis- 
ion at least as far to the southward as the center of the stream ; 
otherwise she could not possibly hâve cleared the tow in the manher 
that she did. She was 149 feet long, and as she lay in front of the 
hawser tier of boats her captain says that she was 30 or 40 feet from 
the southerly shore. ■ * 

The usual lights were carried by both vessels. Those on eaoh were 
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seen by the other from half a mile to a mile distant. When half a 
mile distant, one signal whistle was blown by the tug, wbieh waa 
answered by the propeller, signifying that each was to keep to the 
right. Both were aecustomed to the navigation of the river, and 
were well acquainted with its peculiarities, the set of the tides, and 
the difficulties of tows in rounding the curves. The Annie was with- 
out any encumbrance, and there can be no suffieient excuse for her 
being found in the southerly half of the stream, where she knew there 
was a tow approaching. The witnesses on her part testify that the 
tide was such as to set her etern towards the southerly shore, while 
her bows pointed somewbat towards the northerly shore; and such, I 
think, ail the évidence shows was her position at the time her port 
quarter struck the bows of the Blue Bonnet ; and doubtless but for 
this blow, and her bows being thereby thrown to port, she would hâve 
passed clear of the tow, at that time some 300 feet distant. 

On the part of the Annie it is claimed that when thus struck by 
the Blue Bonnet her stem was within 25 feet of the northerly shore, 
and that the collision with the Blue Bonnet arose from a quick sheer 
by the latter to port under a starboard helm. But the position of 
the tow and of the Annie in front of it, just after the collision, with 
her stern very near the southerly shore, and her mode of getting clear 
by going ahead directly across the river, ail show that her position at 
the time of coUiding with the Blue Bonnet is placed by her witnesses 
much nearer to the northerly shore than she could then hâve been. 
The évidence shows that she must hâve been fuUy out into the mid- 
dle of the stream. The lights of the tug and tow were clearly seen; 
the set of the tide was known ; and if she were not easily able to keep 
well within the northerly half of the stream, it waa her duty to stop, 
which she might easily hâve donc, and to allow the tug to pass her 
before she entered the bend of the river. Nor does there seem to be 
any reason why she did not port earlier than she did; and no attempt 
to stop her was made until after she had struck the Blue Bonnet. 
Without further discussion of the testimony it seems to ma quite 
plain that the Annie was in fault. 

Whether the Blue Bonnet was also in fault is a question of more 
difficulty. Most of the witnesses in her behalf testify that at the time 
she struck the Annie she was hugging the southerly shore at a dis- 
tance from it of 10 to 30 feet only, and that the starboard boat of the 
tow was equally near the shore. 

If this estimate of their distance from the shore were correct, a 
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collision between the Blue Bonnet and the Annie would hâve been in 
the highest degree improbable. Even making allowance for the set 
of the tide, it is almost incredible that the Annie, with the tug in full 
view and the stream at that point about 400 feet wide, conld hâve got 
within 50 feet of the southerly shore. It is also very difficult to per- 
ceive how the Annie could, so near the southerly shore, hâve got into 
the position assigned her by ail the witnesses, — that is, with her stern 
somewhat pointed toward that shore, — so as to be struck by the Blue 
Bonnet on her port quarter ; further towards the middle of the stream 
that position would be easily taken upon porting. There was no pos- 
sible reason for the Annie being so far on the southerly side of the 
river. Apparent distances upon the water in the night-time are 
specially deceptive. The Blue Bonnet, very shortly after the collision, 
did corne near to the docks ; and as there is other testimony which is 
more accordant with the probabilities, I might say with the necessary 
facts, of the case, I conclude that the witnesses who place the Blue 
Bonnet so near to the southerly shore at the time of the collision hâve 
not distinguished her position just after the collision from that at the 
time of and prior to the collision. 

The captain of the Blue Bonnet came on deek just before the first 
collision, saw they would hit, and went aft, where he stood and 
watched what took place. He testifies that the tug and tow covered 
about 150 feet of the channel. The captain of the Annie, who was 
in the pilot-house, and in a situation to observe both the canal and 
the shore, testifies that as the Annie lay in front of the hawser tier 
of beats, after she had struck the Cato, her stern was 30 feet from the 
shore and at least 200 feet below the canal. As the Annie was 149 
feet long, and her bows only extended as far as the Cato, and as there 
was another boat outside of the latter, this évidence would carry the 
port side of the tow very nearly 300 feet from the southerly shore ; 
that is, rather more than half way across the river, which was not 
over 350 feet at that point. The width of the tow itself, which con- 
sisted of 5 canal-boats, was about 95 feet. 

On the part of the Blue Bonnet it is urged, in answer to this mode 
of flxing the place of the tow in the river, that the stern of the Annie 
as she lay across the hawser pier ran up into the canal, and in sup- 
port of that view the testimony of her witnesses is appealedto, show- 
ing that the head of the tow was not at that time below the canal. 
But I do not find that any of thèse witnesses were in a situation to 
observe with any degree of accuracy on this point. Capt. Hoagland, 
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thougb sa3dng tliat fhe head of the tow was "about off the middle of 
tlie creek," adds: "Of course I was not back there to see; I could 
not tell 40 fathoms behind." The Annie, moreover, a larger boat, 
lay between faim atod the canal, and the captain of the Annie testi- 
flea that the steamer lay some 200 feet below the canal. None of the 
othêr witnesses on the part of the Blue Bonnet were in so good a place 
for observation as their captain, as they were ail from 300 to 400 feet 
below the canal. After the collision, moreover, the tow floated with 
the tide up the canal, and the tow was about 300 feet long. Had the 
head of the tow only reached the middle of the canal at the time of 
the dolliBion, so as to leave room for the stem of the Annie, as she lay 
across, to run up into the canal, three-fourths of the tow must bave 
hâve been above the canal, and consequently above the influence of 
the flood tide that ran into the canal, and within the influence of that 
part of the tide which ran up the river. To hâve been carried up 
into the canal by the tide the tow must bave been mainly out of the 
reach of the river part of the tide; otherwise, under the combined effect 
of both branches of the tide, the tow must necessarily bave grounded 
upon the upper corner of the canal and river, where the shore was 
ehelving. 

I jïnd, therefore, that the head of the tow was below the canal, as 
the captain of the Annie states. Her stem, as she lay across the 
hawser tier, might bave been nearer the southerly shore than 30 feet, 
but she did not touch it, and the port side of the tow, which had one 
boat beyond the Cato and the Annie'sbows, must therefore hâve been 
not less than 180 feet from the shore, and her atarboard side not less 
than 85 feet distant. 

This view, based upon what seem to be the necessary facts of the 
case, agrées very nearly with the testimony of Captain Kelly, of the 
Cato, who stands as a disinterested witness. He estimated the tow 
to be from 100 to 150 feet distant from the southerly shore, and from 
120 to 150 feet wide. His estimate of the width of the tow is too 
large, as it was not over 95 feet wide. The same proportionate cor- 
rection, applied to his estimate of the distance from the shore, would 
give about 80 feet from the shore to the starboard side of the tow, or 
about 175 feet to the port side of it; and this does not greatly exceed 
the distance given by the captain of the Blue Bonnet, who estimated 
it at 150 feet. 

The Blue Bonnet was about 250 feet ahead of the middle of the 
tow. In rounding the bend of the river she necessarily went under 
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a helm kept somewhat to starboard. The pilot said that he stax- 
boarded just beforethe collision, until he saw that the Annie was net 
going to ftlear her; then lie poited to avoid her, about half a minute 
before the collision, and the collision occurred "just as the Blue Bon- 
net was inclined to feel the effect of the port wheel;" and he says 
the Annie ported at the same time he did. The lookout, and one or 
two other witnesses on the part of the Blue Bonnet, testify that at 
the time of the collision the Blue Bonnet had corne to a dead stop 
under reversed engines ; but this is not compatible with other testi* 
mony, especially with that of the engineer, who testifies that he felt 
the blow of the collision ; that the signal to stop was not over five 
seconds previous, and the engine had corne to a stop only two or three 
seconds before the collision, and was not reversed until they after- 
wards went up into the canal. 

On this view of the testimony, while it is obvions that the Annie 
is chiefly to blâme for the collision, being witbout encumbrance, under 
perfect control, and having at least very nearly the whole northerly 
half of the stream at her disposai, the Blue Bonnet cannot be held 
without fault. Her tow extended out at least to the middle Une of 
the river, in a short curveof a narrow stream, towards which the flood 
•tide was directly setting. The situation was one of évident danger 
from a vessel approaching with the tide from below, and demanded 
spécial caution on the part of the Blue Bonnet as well as the, Annie. 
The tug and tow might, according to their own testimony, hâve gone 
within 30 feet of the southerly shore ; at least 50 feet nearer than, 
upon the testimony, I feel compelled to find they were going. This 
alone would hâve avoided the Annie. The tug might also hâve 
ported, or hâve stopped her engines, earlier than she did, or she might 
hâve backed somewhat, if necessary, which she did not do at ail. If 
due watch was kept of the approaching propeller from the time when 
the exchange of signais was given, when they were half a mile àpart. 
which watch the Blue Bonnet was bound to keep, the dangerousi 
«ourse of the Annie towards the Blue Bonnet must hâve been ob- 
served upon the latter in time to hâve ported, or stopped her engines 
earlier than was done ; and a little more promptness in either would 
also hâve avoided the collision. Her captain came upon deck a little 
before the collision and says that he saw at once that the steamers 
would hit. In such a dangerous bend in a narrow river a tug does 
not exercise due caution if she cause her tow to occupy unnecessa- 
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rily tHe full half of the stream; if she does so, it is her duty, upon the 
first indication of possible danger from another vessel approaching 
with the current, to change her course and give way betimes, as much 
and as early as possible. The tug had sufficientroom to do so. She 
must hâve been at least 125 feet from the shore, and probably more 
than that, and there was no obstruction in that direction. She did 
port, as she ought to hâve done earlier, but too late to be of any serv- 
ice; and no previous signais of danger were given. In not giving 
any such additional signais, and especially in her failure to give way 
by porting or stopping, or in attempting to do either, until too late, 
there was such a want of that vigilance and caution which the situa- 
tion demandedof her, that the Blue Bonnet must also be held in fault. 
A decree should be entered against both vessels, with the usual 
order of référence. 



The Paul Eevere. 
{District Court, 8. D. New York. Jamiary 27, 1882.) 

1. Sbamen's Wages — Epfkct op Consul's DiscJiAnoE. 

Where a consul has by statute jurisdiotion to grant a disoharge, his certifl- 
cate thereof, duly authenticated, ia a bar to a seaman's claim iox wages subsé- 
quent to his discharge. 

2. Samb. 

Where, upon the proceedings before the consul on a charge of criminal mis- 
conduct, it does not appear that any question was made ooncerning the sea- 
man's wages at the time of his disoharge, the seaman is not precluded from 
claiming any wages which may, upon the merits, appear to be due to him. 

3. BeAMBN— POITISHMBNT FOR MiSCONDUCT. 

Double punishmeat througli loss of wages, in addition to confinement on 
board,is not to be imposed except in cases where the seaman is incorrigiblydis- 
obedient, and his confinement is necessary to the salety of the ship, in consé- 
quence of his own dangerous character. 

4. Sam:;— DoaBLB Ponisii-mknt Whbn Not Imposbd — Case Stated. 

Where the cook(coIored)shipped for a voyage from New York to Yokohama 
and back, and when two months out, in an aflray with the steward, fired two 
shots of a small pistol, by which the steward received a flesli wound in the 
wrist, and it appeared that tlie steward was a maa of a quarrelsome and dan- 
gerous character ; that the affray was the resuit of several previous quarrels 
and challenges to flght ; and it appearmg that aside from this affray the cook 
was neitlier quarrelsome nor dangerous in his ordinary behavior, and had pre- 
viously applied to the captain for protection against the steward ; and that 
immediatelyafter the flring he was arrested without résistance, put in irons by 
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tlie orders of the master, and kept in confinement during the foUowing four 
months until after the arrivai at Yokohama, and that his conduct during this 
time was good, and permission to return to duty had been repeatedly sought 
from the captain by himself and others of the crew, Jield, that the cook was 
entitled to his wages up to the time of his disoharge at Yokoliama. 

In Admiralty, Action for eeaman's wages. 

This action was brought by the libellant (colored) to recover his 
•wages as cook on board the ship Paul Révère, on her voyage from 
New York to Yokohama and back, from June 24 to September 24, 
1879. On Sunday morning, September 1, 1878, about two months 
after the commencement of the voyage, an affray between the cook 
and the steward took place in the galley, in the course of which the cook 
fired two shots of a small pistol at the steward, by one of which the 
steward was wounded in the wrist. The libellant was immediately 
seized, put in irons, and kept so, for the most part, as the mate tes- 
tiûed, until about a month before reaching Yokohama, when, being 
sick, the irons were removed from him, though he was still kept under 
restraint. The vessel arrived at Yokohama on Deeember 24, 1878, 
and on the sixth of January the captain made a complaint in writing 
against the libellant before the consul of an assault with a deadly 
weapon. Upon the following day the libellant was brought before 
the consul, who, on the seventh, eighth, and ninth of that month, 
examined the steward, the first and second officers, and the carpenter 
of the vessel. On the thirtieth of January he rendered a décision as 
follows : 

"After careful considération of the évidence in this matter, and in view of 
the fact that the weapon used by the accused is scarcely more than a toy, and 
that it would hâve been veiy diilicult with it to hâve made a dangerous wound, 
and that it therefore hardly cornes within the définition of a 'dangerous 
weapon,' and the accuser exhibiting himself as a man of irascible temper, and 
the évidence sliowing that the offence charged against the accused was the 
resuit of an altercation, one of many between the same parties, and that the 
accuser has been discharged the ship by consent of the master, the latter con- 
sidering him a troublesome and violent man, and that the accused has now 
been a long time in confinement: 

" I am of opinion that the offence charged is not of such a serious character 
as to warrant me in subjeeting the government to the expense of transpor- 
tation of the accused and that of the witnesses to the United States, and of 
his trial there, and I cousider that he has been sufTiciently punislied already. 

" It is therefore ordered that he be discharged from arrest. 

[Signed] " Thos. B. Van Buben, Consul General. 

"Yokohama, January 31, 1879. 
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" On being discliiirged f rora arrest, Jackson expressed an unwillingness to 
retum on board ship and asked for his discharge, and the captain consenting, 
he was accordingly discharged, the ship paying intothe consulate onemonth's 
extra wages. 

[Signed] ' Tiioa. B. Van Buben, Consul General. 

"jMiuary 31, 1879." 

The proceedings before the consul were duly certified and read 
upon the trial. The consul's certificate of the discharge of Jackson, 
"according to law," on January 31, 1879, was also proved, together 
with the receipt by the consul of one month's extra wagea. 

Alexander é Ash, iot libellant. 

Henry Heath, for claimant. 

Bhown, D. J. The consul at Yokohama had jurisdiction of pro- 
ceedings to discharge the seaman upon his own application and with 
the master's consent. His certificate of such a discharge, duly proved 
and authenticated, is therefore conclusive, and bars any claim by the 
libellant to subséquent wages. Goffin v, Weld, 2 Low. 81 } Lamb v. 
Briard, 5 Abb. Adm. 367; Tingle v. Tucker, Id. 919. 

The proceedings before the consul do not show that any question 
was made before him concerning the wages which might be due to 
the libellant up to the time of his discharge, or that any inquiry or 
considération was given to that subject. The libellant is, therefore, 
not precluded by those proceedings from claiming anything to which, 
upon the merits, he may be entitled. Hutchinson v. Coombs, 1 Ware, 
65 ; The Nimrod, Id. 9. 

The affray on the morning of September Ist was the resuit of 
repeated quarrels between the cook and the steward during the two 
months previous. The steward is shown to hâve been of a quarrel- 
some disposition, and he was discharged at Yokohama. According 
to the libellant's account of the affray upon the trial, after high words 
between them in the galley the steward had rushed out, and presently 
came back to the door of the galley with one hand in his pocket, hold- 
ing the handle of a knife, recognized by the cook as having a long 
blade, and with violent language challenged him to corne out and 
fight; that the cook asked him what he had in his pocket, and told 
him to go away; that the steward then rushed towards him; and 
that the libellant thereupon, believing his life in danger, standing in 
thé doorway of his own room leading from the galley, fired at him 
twice with a pistol. The steward testified before the cunsul that the 
cook had first challenged him to fight, and that he had afterwards 
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come to the door of the galley and renewed tHe challenge; that the 
instrument in his hand was a can-opener and not a knife. Wlien the 
mate and captain, upon hearing the pistol shots, immediately went to 
the galley, no résistance was made by the cook ; but he said he was 
sorry he h ad not killed him. No complaint was made of the subsé- 
quent conduct ofthe oook, nor did he at any time show any évidences 
of an ugly disposition. Several times during his confinement he 
rejjuested to be allowed to go on duty. Similar requests in his behalf 
were m^de by others of the crew, none ôf which wére acceded to by 
the captain. The pistol was not o\yned by Jackson, but had beçn 
given to him to be exchanged abroad for some foreign article. It was 
scarcëly capable of inflicting à serious wound. Thé bail from it 
lodged in the steward's wrist, but inflicted only a flesh wound, which 
diëabled his hand for two days only. 

The captain was examined beforè thé consul, and bis déposition 
^ae also taken in this case. From thèse it does not appear that he 
ever instîtuted àny inquiry into the particular causes of the affray, 
but hê was familiar with the previous quarrelling between the coôk 
and the steward, as he had shoitly beîore, when appealed to by the 
cook for êome protection agairist the steward, told him to get àlong 
as well as he could. From the violent character of the steward it is 
not certain that the cook did not bave reasonable cause to believe 
himself in danger when the steward approached him from the galley 
door before he fired ; but the fact that he had a pistol at hand, ready 
for use, and his language when arrested immediately after firing, 
show, not only that he was at the time in great passion, but also that 
his act was not merely an act of self-defence. The circumstances, 
while not sufficient to furnish a justification, do show much palliation 
in the degree of his offence. His long subséquent confinement by the 
master until the arrivai at Yokohama was considered by the consul 
in his décision a sufiicient punishment. In my judgment it was alto- 
gether more than was warranted at the hands of the master, having 
référence only to the character of the cook himself, and it may be that 
the confinement of the cook till arrivai at Yokohama was quite as 
much an act of prudence and protection to him, in conséquence of 
the quarrelsome and dangerous character of the steward, and the 
captain's belief that it was necessary to keep them apart. Aside 
from this considération, the évidence does not show sufficient in the 
gênerai behavior of the cook to warrant the prévention of his subse- 
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quent retnm to duty, as he desired. To inflict upon him, under thèse 
circumstances, loss of wages also, would be imposing a double pun- 
ishment. 

In the case of Brower v. The Maiden, Gilp. 296, Hopkinson, J., 

says: 

" When seamen are conflned on board for any miaeonduct or disobedience, 
bas it ever been pretended tbat their wages stop, or are therefore forfeited 
during confinement ? I know of no such case. Their imprisonment is their 
punishment, and forfeiture of wages has not been added to it." See, also, 
Bray v. The Shtp Atlanta, Bee, 48 ; Wood v. The Nimrod, Gilp. 83, 89; Jay v. 
Almy, 1 Wood & M. 262; Tkom v.White, 1 Pet. Ad. 168, 175. 

It is only where a mariner is incorrigibly disobedient, and his con- 
finement, in conséquence of his own dangerous character, is neces- 
sary to the safety of the ship, that a forfeiture of wages has also been 
imposed. It would be not only unjust to the seaman, but highly im- 
politic and dangerous as a précèdent, to permit the vessel to make 
a profit by the confinement of seamen on board except in cases of this 
description. The proofs in this case fall far short of that, and the 
libellant should, therefore, reeover his wages up to January 31, 1879, 
at the rate of $30 per month, less $60 advanced to him, with costs. 
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Gtjitbau's Case. 

Charge of Judge Cox, of the District of Columbîa, delivered on the 
twenty-fifth day of January, 1882, in the celebrated case of Charles 
J. Guiteau for the asBassination of James A. Garfield, late président 
of the United States, on the second day of July, 1881. Plea of 
insanity. Verdict: Guilty. 

The Court. Gentlemen of the Petit Jv/ry: 

The constitution of the United States provides that — 

"In ail criminal prosecutions the accused shall enjoy the right to a Speedy 
and public trial, by an impartial jury of the state and district wherein the 
crime shall hâve beencommitted; « « * tobeinformedof the nature and 
cause of the accusation ; to be confronted with the witnesses against him ; to 
hâve compulsory process for obtaining witnesses in his favor ; and to hâve the 
assistance of counsel for his defence." 

Thèse provisions are deemed the indispensable safeguards of life 
and liberty. They are intended for the protection of the innocent 
from injustice and oppression. It is only by their faithful observance 
that gnilt or innocence can be fairly ascertained. 

Every accused person is presumed innocent until the accusation be 
proved, and until sueh proof no court dare to prejudge his cause or 
withhold from him the protection of this fundamental law. 

With what difficulty and trial of patience this law bas been admin- 
ibiered in the présent case, you hâve been daily witnesses. 

After ail, however, it is our consolation that not one of thèse saored 
guaranties bas been violated in the person of the accused. 

If he be guilty, no man deserves their protection less than he does. 
If he be innocent, no man needs their protection more, and no man's 
case more clearly proves their beneficence and justice. 

At length the long chapter of proof is ended ; the task of the advo- 
cate is done ; and the duty now rests with you of determining, with 
sueh aid as I can afford you, the issue between public justice and the 
prisoner at the bar. 

No one can feel more keenly than I do the grave responsibility of 
my duty; and I feel that I can only discharge it by a close adhérence 
to the law as it bas been laid down by its highest authorized ex- 
pounders. 

Before proceeding, I wish to interject hère a remark upon an epi- 
v.l0,no.2— 11 
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sode in the trial pending the last argument. The prisoner bas taken 
repeated occasiona to proclaim that public opinion, as evidenced by 
the press and by his correspondance, ia in his favor. As you well 
know, tbese déclarations could not bave beea prevented except by 
resjrting to the proeess of gagging him. Any suggestion that you 
could be influenced by this lawless babble of the prisoner, would bave 
seemed to me simply absurd, and I should bave felt that I had almost 
insulted your intelligence if I had warned you not to regard it. The 
connsel for the proseoution bave been rebuked for allowing thèse 
déclarations to go to you without contradiction, and in the course of 
thi final argument they felt it necessary to interpose a contradiction 
to thèse déclarations of the prisoner, and the latter's counsel excepted 
to the form in which the contradiction was made. For the sole pur- 
pos3 of purging this record of any apparently objectionable matter, 
I would simply say, hère, that nothing that bas been said in référ- 
ence to public sentiment or newspaper opinion, on either side, is to 
be regarded by yoa, although I really feel that such an admonition 
froin me is totally unnecessary, 

This indictment charges the défendant with having murdered James 
A. Garfield. 

It becomes my duty, in the first place, to explain to you the nature 
of the crime charged. 

With us, murder is committed where a person of sound memory 
and discrétion unlawfuUy kills a reasonable créature in being, and in 
the peace of the United States, with malice aforethought. 

It must of course be proved, first, that the death was caused by the 
act of the aecused. 

It must be further shown that it was caused with malice afore- 
thought; but this doesnot mean that the government must prove any 
spécial ill-will, hatred, or grudge, on the part of the prisoner, towards 
the deceased. Whenever a homicide is shown to bave been commit- 
ted without lawful authority and with deliberate intent, it is suffi- 
ciently proved to bave been done with malice aforethought. And 
this évidence is not answered and malice is not disproved, by show- 
ing that the aecused had no personal ill-will against the deceased, 
but killed him from some other motive, as for purpose of robbery, or 
by mistaking him for another, or, as allegod in this case, to produce 
a public benefit. 

If it could be shown that the killing occurred in the beat of passion 
and on sudden quarrel, and under provocation from the deceased, 
then it would appear that there was no premeditated intent, and con- 
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sequently no malice aforethought ; and this would reduce the crime 
to manslaughter. But it is hardly necessary to say that there is 
nothing of that kind in the présent case. You will probably see that 
either the défendant is guilty of murder or he is innocent. 

But, in order to constitute the crime of murder, the assassin must 
hâve a responsibly sane mind. The technical term, "sound memory 
and discrétion," in the old common-law définition of murder, means 
this. An irresponsibly insane man can no more commit murder 
than a sane man can do so without killing. His condition of mind 
cannot be separated from the act. If he is laboring under disease 
of his mental faculties — if that is a proper expression — to such an 
extent that he does not know what he is doing, or does not know that 
it is wrong, then he is wanting in that sound memory and discrétion 
which make a part of the définition of murder. 

In the next place, I instruct you that every défendant is presumed 
innocent untii the accusation against him is established by proof . 

In the next place, notwith standing this presumption of innocence, 
it is equally true that a défendant is presumed to be sane and hâve 
been so at the time when the crime charged against him was com- 
mitted; that is to say, the government is not bound, as a part of its 
proofs, to show, affirmatively, that the défendant was sane. As in- 
sanity is the exception, and most men are sane, the law présumes the 
latter condition of everybody until some reason is shown to believe 
the contrary. The burden is therefore on the défendant, who sets up 
insanity as an excuse for crime, to bring forward his proofs, in the 
first instance, to show that that presumption is a mistake as far as it 
relates to him. 

The crime, then, involves three éléments, viz. : The killing, malice, 
and a responsible mind in the murderer. 

But after ail the évidence is in, if the jury, while bearing in mind 
both thèse presumptions that I hâve mentioned, — i. e., that the défend- 
ant is innocent till he is proved guilty, and that he is and was sane, 
unless évidence to the contrary appears, — and considering the whole 
évidence in the case, still entertain what is called a reasonable doubt, 
on any ground, (either as to the killing, or the responsible condition 
of mind,) whether he is guilty of the crime of murder, as it bas been 
explained and defined, then the rule is that the défendant is entitled 
to the benefit of that doubt and to an acquittai. 

But hère it beeomes important to explain to you, in the best way 
that I can, what is a reasonable doubt. I can hardly venture to give 
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you an exact définition of the terms, for I do net know of any suc- 
cessful attempt to do so. 

As to questions relating to human affaira, a knowledge of which is 
derived from testimony, it is impossible to hâve the same kind of cer- 
tainty which is created by scientific démonstration. The only cer- 
tainty you can hâve is a moral certainty, which dépends upon the 
confidence you hâve in the integrity of witnesses, and their capacity 
to know the truth. 

If, for example, facts not improbable are attested by numerous wit- 
nesses who are crédible, consistent, and uncontradicted, and who had 
every opportunity of knowing the truth, a reasonable or moral , cer- 
tainty would be inspired by their testimony. In such case, a doubt 
would be unreasonable, or imaginary, or spéculative, which the books 
say it ought not to be. And it is not a doubt whether the party may 
not possïbly be innocent in the face of strong proof of his guilt, but a 
sincère doubt whether he has been proved guilty, that is called rea- 
sonable. 

And even where the testimony is contradictory, so much more 
crédit may be due to one side than the other, that the same resuit will 
be produced. 

On the other hand, the opposing proofs may be so nearly balanced 
that the jury may justly doubt on which side lies the truth, and, in 
such case, the accused party is entitled to the benefit of the doubt. 

As certainty advances, doubt recèdes. If one is reasonably cer- 
tain, he cannot, at the same time, be reasonably doubtful.i. e., hâve 
a reasonable doubt, of a fact. AU that a jury can be expected to do 
is to be reasonably or morally certain of the fact which they déclare 
by their verdict. 

As Chief Justice Shaw says, in Com. v. Webster, 5 Cush. 320 : 

" For it is not sufflcient to establish a probability, though a strong one, aris- 
ing from the doctrine o£ chances, that the fact charged is more likely to be 
true than the contrary ; but the évidence must establish the truth of the fact 
to a reasonable and moral certainty; a certainty that convinces and directs the 
understanding, and satisfies the reason and judgment of those who are bound 
to act conscientiously upon it." 

With regard to the évidence in this case, very little comment is 
required from the court, except upon one question, the others being 
hardly matters of dispute. 

That the défendant fired at and shot the deceased président is 
abundantly proved, if you believe the testimony. 
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That the wound caused the death has been testified to by the sur- 
geons most compétent to speak on that subject, and they are -\incon- 
tradicted. 

That the homicide was comraitted with malice aforethought, if the 
défendant was capable of criminal intent and malice, can hardly be 
gainsaid if you will bear in mind what I hâve already said. It is not 
necessary to prove that any spécial and express hatred or malice was 
entertained by the accused towards the deceased. It is sufficient to 
prove that the act was done with deliberate intent, as distinct from an 
aet done under the sudden impulse of passion, and in the beat of 
blood, and without previous malice. 

Evidence has been exhibited to you tending to show that the 
défendant, in his own handwriting, admitted that he had conceived 
the idea of removing the président, as he calls it, some six weeks 
before the shooting, and had deliberated upon it, and corne to a 
détermination to do it, and that about two weeks before he accom- 
plished it, he stationed himself for the purpose, but some relentings 
delayed the attempt. His préparation for it by the purchase of the 
pistol has been detailed to you. àll thèse facts, if believed by you, 
corne up to the full measure of proof required to establish what the 
law denominates malice aforethought. 

And thus, I apprehend, that you will hâve little difiSculty in reach- 
ing a conclusion as to ail the éléments that make up the crime 
charged in the indictment, unless it be the one of "sound memory and 
discrétion," as it is called, which is only a technical expression for a 
Sound mind. We now approach the difficult question in this case. 

I hâve said that a man who is insane, in a sensé that makes him 
irresponsible, cannot commit a crime. 

The defence of insanity has been so abused as to be brought into 
great discrédit. It has been the last resort in cases of unquestionable 
guilt, and has been the excuse to juries for acquittai, when their own 
and the public sympathy hâve been with the accused, and especially 
when the provocation to homicide has excused it according to public 
sentiment, but not according to law. For thèse reasons, it is viewed 
with suspicion and disfavor, whenever public sentiment is hostile to 
the accused. Nevertheless, if insanity be established to the degree 
that has been already, in part, and will hereafter further be explained, 
it is a perfect defence to an indictment for murder, and must be 
allowed full weight. 

Now, it is first to be observed that we are not troubled in this case 
with any question about what may be called total insanity, such as 
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raving mania, or absolute imbecility, in which ail exercise of reason 
is wanting, and there is no récognition of persons or things, or their 
relations. 

But there is a debatable border-line between the sane and the 
insane, and there is often great difficulty in determining on wbich 
side of it a party is to be placed. There are cases in whicb a man's 
mental faculties generally seem to be in fuU vigor, but on some one 
Bubject he seems to be deranged. He is possessed, perhaps, with a 
belief which every one recognizes as absurd, which he has not rea- 
soned himself into, and cannot be reasoned out of, which we call an 
insane delusion, or he has, in addition, some morbid propensity, seem- 
ingly in harsh discord with the rest of bis intellectual and moral 
nature. 

Thèse are cases of what, for want of a better term, is called partial 
insanity. 

Sometimes its existence, and at other times its limita, are doubtful 
and undefinable. And it is in thèse cases that the difficulty arises of 
determining whether the patient has passed the line of moral or légal 
accountability for bis actions. 

You must bear in mind that a man does not become irresponsible 
by the mère fact of being partially insane. Such a man does not 
take leave of bis passions by becoming insane, and may retain as 
much control over them as in health. He may commit offences, too, 
with which his infirmity has nothing to do. He may be sane as to 
his crime, understand its nature, and be governed by the same 
motives in regard to it as other people ; while on some other subject, 
having no relation to it whatever, he may be subject to some delusion. 
In a reported case, a défendant was convicted of cbeating by false 
pretences, but was not saved from punishment by his insane delusion 
that he was the lawful son of a well-known prince. The first thing, 
therefore, to be impressed upon you is, that wherever this partial 
insanity is relied on as a defenee, it must appear that the crime 
charged was the product of the delusion, or other morbid condition, 
and connected with it as effect with cause, and not the resuit of sane 
reasoning or natural motives, which the party may be capable of, not- 
withstandihg his circumscribed disorder. The importance of this 
will be appreciated by you further on. 

But, assuming that the infirmity of mind has had a direct influence 
in the production of crime, the difficulty is to fix the degree and char- 
aeter of the disorder which, in such case, will create irresponsibility 
in law. The outgivings of the judicial mind on this subject hâve not 
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always been entirely satisfactory or in harmony with tlie conclusions 
of médical science. Courts iiave, in former times, undertaken to lay 
Jown a law of insanity without référence to aiid in ignorance of the 
médical aspects of the subject, wlieu it could only be properly dealt 
with tlirough a concurrent and harmonious treatment by the two 
sciences of law and medicine. They bave, therefore, adopted and 
again discarded one theory after another in the effort to find some 
common ground where a due regard for the security of society and 
humanity for the afflicted may meet. It will be my effort to give you 
the results most commonly accepted by the courts. 

It may be well to say a word as to the évidence by which courts 
and juries are guided in this diffieult and délicate inquiry. 

That subtle esscDce which we call "mind" défies, of course, ocular 
inspection. It can only be known by its outward manifestations, and 
they are found in the language and eonduct of the man. By thèse 
his thoughts and émotions are read, and according as they conform 
to the praotice of people of sound mind, who form the large majority 
of mankind, or contrast harshly with it, we form our judgment as to 
his Boundnesg of mind. For this reason évidence is admissible to 
show eonduct and language at différent times and on différent occa- 
sions> which indicate to the gênerai mind some morbid condition of 
the intellectual powers ; and the more extended the view of the per- 
son's life the safer is the judgment formed of him. Everything re- 
lating to his physical and mental history is relevant, because any 
conclusion as to his sanity must often rest upon a large number of 
facts. As a part of the language and eonduct, letters spontaneously 
written afford one of the best indications of mental condition. 

Evidence as to insanity in the parents and immédiate relatives is 
also pertinent. It is never allowed to infer insanity in the aceused 
from the mère fact of its existence in the ancestors. But when tes- 
timony is given directly tending to prove insane eonduct on the part 
of the aceused, this kind of proof is admissible as corroborative of the 
other. And therefore it is that the defence bave been allowed to 
introduce évidence to you covering the wbole life cf the aceused, and 
reaching to his family antécédents. 

In a case so fuU of détail as this I shall deem it my duty to you to 
assist you in weighing the évidence by calling your attention to par- 
ticular parts of it. But I wish you distinctly to understand that it is 
your province, and not mine, to décide upon the facts ; and if I, at 
any time, seem to express or intimate an opinion on them, which I 
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do not design to do, it will not be binding on you, but you must draw 
your own conclusions from the évidence. 

The instructions that hâve been given you import, in substance, 
that the true test of criminal responsibility, where the defence of 
insanity is interposed, is whether the accused had sufficient use of 
his reason to understand the nature of the act with vrhich he is 
eharged, and to understand that it was -wrong for him to commit it ; 
that if this vras the faot he is criminally responsible for it, whatever 
peculiarities may be shown about him in other respects ; whereas, if 
his reason was so defective, in conséquence of mental disorder, gen- 
erally supposed to be caused by brain disease, that he could not 
understand vrhat he was doing, or that what he was doing was wrong, 
he ought to be treated as an irresponsible person. 

Now, as the law assumes every one at the outset to be sane and 
responsible, the question is, what is there in this case to show the 
contrary as to this défendant ? 

A jury is not warranted in inferring that a man is insane from 
the mère fact of his committing a crime, or from the enormity of the 
crime, or from the mère apparent absence of adéquate motive for it, 
for the law assumes that there is a bad motive — that it is prompted 
by malice — if nothing else appears. 

Perhaps the easiest way for you to examine into this subject is, 
first, to satisfy yourselves about the condition of the prisoner's mind 
for a considérable period of time before any conception of the assas- 
sinatio'n entered it, and at the présent time, and then to consider 
what évidence exists as to a différent condition at the time of the act 
eharged. 

I shall not spend any time on the first question, because to exam- 
ine it at ail would require a review of évidence relating to over 20 
years of the defendant's life, and this has been so exhaustively dis- 
cussed by counsel that anything I could say would be a wearisome 
répétition. Suffice it to say, that, on one side, this évidence is sup- 
posed to show a chronic condition of insanity for many years beforo 
the assassination ; and, on the other, to show an exceptionally quick 
intellect and decided power of discrimination. 

You must draw your conclusions from the évidence. 

Was his ordinary, permanent, chronic condition of mind such, in 
conséquence of disease, that he was unable to understand the nature 
of his actions, or to distinguish between right and wrong in his con- 
duct? Was he subject to insane delusions that destroyed his power 



GUITEAU'S CASE. 169 

of so distinguishing ? And did this continue down to and embrace 
the act for which he is tried? If so, he was simply an irresponsible 
lunatic. 

Or, on the other hand, had he the ordinary intelligence of sans 
people, so that he eould distinguish between right and wrong, as to 
his own actions? If another person had committed the assassina- 
tion, would he hâve appreciated the wickedness of it? "If he had had 
no spécial acoess of insanity impelling him to it, as he claims was the 
case, would he hâve understood the character of such an act and its 
wrongf ulness if another person had suggested it to him ? If you ean 
answer thèse questions in your own minds it may aid you towards a 
conclusion as to the normal or ordinary condition of the prisoner's 
mind before he thought of this act ; and if you are satisfied that his 
chronic or permanent condition was that of sanity, at least so far 
that he knew the character of his own actions, and whether they w^ere 
right or wrong, and was not under any permanent insane delusions 
which destroyed his power of discriminating between right and wrong 
as to them, then the only inquiry remaining is whether there was any 
spécial insanity connected with this crime ; and what I shall further 
say will be on the assumption that you find his gênerai condition to 
hâve been that of sanity to the extent I hâve mentioned. 

On this assumption it will be seen that the reliance of the defence 
is on the existence of an insane delusion in the prisoner's mind which 
so perverted his reason as to incapacitate him from perceiving the 
différence between right and wrong as to this particular act. 

As a part of the history of judicial sentiment on this subject, and 
by way of illustrating the relation between insane delusions and 
responsibility, I will refer to a celebrated case in English history 
already freely commented on in argument. Nearly 40 years ago 
one MacNaghten was tried in England for killing a Mr. Drummond, 
private secretary of Sir Eobert Peel, mistaking him for the premier 
himself. He was acquitted on the ground of insanity, and his ac- 
quittai caused so much excitement that the house of lords addressed 
certain questions to the judges of the superior courts of England in 
regard to the law of insanity in certain cases, and their answers hâve 
been since regarded as settling the law on this subject in England, 
and, with some qualification, hâve been approved in the courts of 
this country, One of the questions was : 

" If a person, under an insane dehision as to the existing facts, commits an 
oiïence in conséquence thereof, is he thereby excusedV" 
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To which it was answered, that — 

" In case lie labors under a partial delusion only, and is not in other respects 
insane, he must be considered in the same situation, as to responsibility, as if 
tlie facts with regard to which the delusion exista were real. For example, 
if under the influence of his delusion he supposes another raan to be in the 
act of attempting his life, and he kills that man, as he supposes, in self-defence, 
he would be exempt from punishment. If his delusion was that the deceased 
had inflicted a serious injury to his character and fortune, and lie killed him 
in revenge for such supposed injury, he would be liable to punisliment." 

Tins, you will understand, was because it was excusable to kill in 
self-defence, but not to kill in re venge for an injury. 

ïhis bas been in part recognized as law in tbis country. 

Tbus Ohief Justice Sbaw, of Massacbusetts, in the case of Com. v. 
Rogers, 7 Mete. 500, says : 

"Monomania may operate as an excuse for a criminal act" when the "de- 
lusion is such that the person under its influence haa a real and firm belief of 
some fact, not true in itself, but which, if it M'ere truè, would excuse his act ; 
as when the belief is that the party killed had an immédiate design upon his 
life, and under that belief the insane man kills in supposed self-defence. A 
comraon instance is, where he fully believes that the act he is doing is done 
by the immédiate command of God, and he acts under the delusive but sin- 
cère belief that what he is doing is by the command of a superior power, 
which supersedes ail human laws and the laws of nature." 

The eases I hâve referred to furnish an introduction to the subject 
of insane delusions, which plays an important part in this case, and 
demands careful considération. We find it treated, to a limited 
extent, in judicial décisions, but learn more about it from works on 
médical jurisprudence and expert testimony. Sane people are said 
Bometimea to hâve delusions, proceeding from temporary disorder 
and déception of the sensés, and they entertain extrême opinions 
which are founded upon insufficient évidence, or resuit from igno- 
rance, or they are spéculations on matters beyond the soope of human 
knowledge ; but they are always susceptible of being corrected and 
removed by évidence and argument. 

But the insane delusion, according to ail testimony, seems to be an 
unreasoning and incorrigible belief in the existence of facts which are 
either impossible absolutely, or, at least, impossible under the cir- 
cumstances of the individual. A man, with no reason for it, believes 
that another is attempting his life, or that he himself is the owner of 
untold wealth, or that he bas invented something which will revolu- 
tionize the world, or that he is président of the United States, or that 
he is God or Christ, or that he is dead, or that he is immortal, or 
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that he has a glass artn, or that he is pursued by enemies, or that he 
is inspired by God to do something. 

In most cases, as I understand it, the fact believed is sometfaing 
affecting the sensés. It may also concern the relations of the party 
with others. But generally the delusion centers around himself, his 
cares, sufferings, rights, and wrongs. It cernes and goes independ- 
ently of the exercise of will and reason, like the phantasms of dreams. 
It is, in fact, the waking dream of the insane, in which facts présent 
themselves to the mind as real, just as objecta do to the distempered 
vision in delirium tremens. 

The important thing is that an insane dehision is never the resuit 
of reasoning and reflection. It is not generated by them, and it can- 
not be dispelled by them. 

A man may reason himself, and be reasoned by others, into absurd 
opinions, and may be persuaded into impracticable schemes and 
vicions resolutions, but he cannot be reasoned or persuaded into insan- 
ity or insane deiusions. 

Whenever convictions are founded on évidence, on comparison of 
facts and opinions and arguments, they are not insane deiusions. 

The insane delusion does not relate to mère sentiments or théories 
or abstract questions in law, politics, or religion. AU thèse are the sub- 
jects of opinions, which are beliefs founded on reasoning and reflec- 
tion. Thèse opinions are often absurd in the extrême. Men believe 
in animal magnetism, spiritualism, and other like matters, to a degree 
' that seems unreason itself, to most other people. And there is no 
absurdity in relation to religiousi political, and social questions that 
has not its sincère supporters. 

Thèse opinions resuit from naturally weak or ill-trained reasoning 
powers, hasty conclusions from insufficient data, ignorance of men 
and things, credulous dispositions, fraudulent imposture, and often 
from perverted moral sentiments. But still, they are opinions, 
founded iipon some kind of évidence, and liable to be changed by bet- 
ter external évidence or sounder reasoning. But they are not insane 
deiusions. 

Let meillustrate further: 

A man talks to you so strongly about his intercourse with departed 
spirits that you suspect insanity. You find, however, that he has 
witnessed singular manifestations, that his sensés hâve been ad- 
dressed by sights and sounds, which he has investigated, reflected on, 
and been unable to account for, except as supernatural. You see, at 
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once, that there is no insanity hère ; that his reason h as drawn a 
conclusion from évidence. 

The same man, on further investigation of the phenomena that 
staggered him, discovers that it is ail an imposture and eurrenders 
his belief, 

Another man, whom you know to be an aiïectionate father, insista 
that the Almighty bas appeared tohim and commanded him to sac- 
rifice his child. No reasoning has convinced him of his duty to do it, 
but the command is as real to him as my voice is now to you. No 
reasoning or remonstrance can shake his conviction or deter him 
from his purpose. This is an insane delusion, the coinage of a dis- 
eased brain, as seems to be generally supposed, which défies reason 
and ridicule, which palsies the reason, blindfolds the conscience, and 
throws into disorder ail the springs of human action. 

Eefore asking you to apply thèse considérations to the facts of thia 
case let me premise one or two things. 

The question for you to détermine is, wliat was the condition of the 
prisoner's mind at the time when this tragedy was enacted ? If he 
was sufSciently sane then to be responsible, it matters not what may 
hâve been his condition before or after. Still, évidence is properly 
admitted as to his previous and subséquent conditions, beeause it 
throws light, prospectively and retrospectively, upon his condition at 
the time. Inasmuch as thèse disorders are of graduai growth and 
indefinite continuance, if he is shown insane shortly before or after 
the commission of the crime, it is natural to conjecture, at least, that ' 
he was so at the time. But ail the évidence must centeraround the 
time when the deed was donc. 

You hâve heard a good deal of évidence respecting the peculiari- 
ties of the prisoner through a long period of time before tbig occur- 
rence, and it is claimed that he was, during ail that time, subject to 
delusions calculated to disturb his reason and throw it from its bal- 
ance. I only désire to say hère that the only materiality of that 
évidence is in the probability it may afford of the defendant's liability 
to such disorder of the mind, and the corroboration it may yield to 
other évidence which may tend directly to show such disorder at the 
time of the commission of the crime. 

A few words may assist you in applying to the évidence what I 
hâve thus stated. 

You are to détermine whether, at the time when the homicide was 
committed, the défendant was laboring under any insane delusion 
prompting and impelling him to the deed. 
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Verj' naturally you look, first, for any explanation of the act which 
may hâve been made by the défendant himself at the time or imme- 
diately before and after. 

You hâve had laid before you, especlally, several papers which were 
in his possession, and which purport to assign the motives for his 
deed. 

In the address to the American people of June 16th, which seems 
most f ully to set f orth his views, he says : 

"I eonceived the idea of removing the président four weeks ago. Net a 
soûl knew of my purpose. I eonceived the idea mysélf and kept it to myself. 
I read tlie newspapers carefully, for and against the administration, and 
gradually the conviction datoned on me that the présidents remaoal was a 
poUtical necessity, beeause he proved a traitor to the men that made him, and 
theieby imperilled the life of the republic." 

Again : 

"Ingratitude is the basest of crimes. That the président, nnder the ma- 
nipulation of his secretary of state, has been guilty of the basest ingratitude to 
the stalwarts, admits of no déniai. The expressed purpose of the président 
has been to crush Gen. Grant and Senator Conkling, and thereby open the way 
for his renomination in 1884. In the president's madness he has wreckedthe 
once grand old Eepublican party, and for this he dies." * * ♦ 

Again : 

"Thistis not murder. It is a political necessity, It will make myfriend 
Arthur président, and save the republic," etc. 

The other papera are of similar ténor, as I think you will find. 

There ia évidence that, when arrested, the prisoner refused to talk, 
t it said that the papers would explain ail. 

On the night of the assassination, according to the witness James 
J. Brooks, the prisoner said to him that he had thought over it and 
prayed over it for weeks, and the more he thought and prayed over it 
the more satisfied he was that he had to do thia thing. He had made 
up his mind that he had done it as a matter of duty; * * * he made 
up his mind that they (the président and Mr. Blaine) were conapir- 
ing against the liberties of the people, and that the président muât 
die, 

This is ail that the évidence shows as to the prisoner's utteranoea 
about the time of the shooting. 

In addition to this you hâve the very important testimony of the 
witness Joseph S- Eeynolds as to the prisoner's statements, oral and 
written, made about a fortnight after the shooting. If you crédit thia 
testimony you find him reiterating the statements contained in the 
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other papers, but, perhaps, with more emphasis and clearness. He is 
represented as saying that the situation at Albany suggested the removal 
of the président, and as the factional fight became more bitter, he 
beeame more deeided. He knew that Arthur would become président, 
and that would help Conkling, etc. If he had not seen that the prési- 
dent ivas doing a great wrong to the stalwarts, he would not liave assas- 
shiated him. 

In the address to the American people, tben written, he says : 

"/ now vmh to state distinctly. why I attempted to remove the président. I 
had read the newspapers for and agairist the administration, very carefuUy, 
for two months, before I conceived the idea of removlug him. Oraduaïly, as 
the restilt of reading the neimpapers, the idea settled on me that if the prési- 
dent was removed it would unité the two factions of the republlcan party, 
and thereby save the government from going into the hands of the ex-rebels 
and their northern allies. It was my oion conception, and, whether right or 
vyrong, I take the entire responsihility," 

A second paper, dated July 19th, addressed to the public, réitérâtes 
this and concludes, "Whether he lives or dies, I bave got the inspira- 
tion worked out of me." 

We hâve now before us everything emanating from the prisoner 
about the time of the shooting and within a little over a fortnight 
afterwards. We bave nothing further from him until over three 
months afterwards. Let us pause hère tô consider the import of ail 
this. 

You are to consider, first, whether this évidence fairly represents 
the true feelings and ideas which governed the prisoner at the time of 
the shooting. If it does, it represents a state of things which I hâve 
not seen characterized in any judicial utteranoe or authoritative work 
as an insane dèlusion. 

You are to consider whether it is se described in the évidence, or 
does not, on the contrary, show a dçliberate process of reasoning and 
reflection, upon argument and évidence for and against, resulting in 
an opinion that the président had betrayed his party, and that if he 
were out of the way it would be a benefit to his party, and save the 
country from the prédominance of their political opponents. So far 
there was nothing insane in the conclusion. It was, doubtless, shared 
by a great many others. But the différence was that the prisoner, 
according to his révélations, went a step further, and reached the con- 
viction that to put the président out of the way by assassination was 
a political necessity. 

When men reason the law requires them to reason correctly, as far 
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as their practical duties are concerned. When they hâve the capacity 
to distinguish between right and wrong, they are bound to do it. 
Opinions, properly so called, — i. e., beliefs resulting from reasoning, 
reflection, or examination of évidence, — alïord no protection against 
the pénal conséquences of crime. A man may believe a course of 
action to be right, and the law, which f orbids it, to be wrong. Never- 
theless, he must obey the law, notwithstanding bis convictions. And 
nothing can save him from the conséquences of its violation, except 
the fact that be is so crazed by disease as to be unable to comprehend 
the necessity of obédience to it. 

The Mormon prophets profess to be inspired, and to believe in the 
duty of plural marriages, although it was forbidden by a law of the 
United States. One of the sect violated the law, and was indieted for 
it. The judge who tried him instructed the jury — 

"That if the defeiidant, under the influence of a religiouf^ belief that it was 
right, — under an inspiration, if you please, that it waa right, — deliberately 
married a second time, having a first wife living, the want of consdousness 
of evil intent, the want of understanding that he was committing a crime, did 
not excuse him." 

And the suprême court of the United States, to which the case 
went, under the title of Reynolds v. U. S. 98 U. S. 145, in approving 
this ruling, said : 

" Laws are made for the govemment of actions, and while they cannot Inter- 
fère with mère religious belief and opinions, they may with practices. Sup- 
pose one helieved that human sacrifices were a necessary part of religious 
worship, would it be seriously contended that the civil govemment under 
Which he lived could not interfère to prevent a sacrifice? Or, if a wife re- 
ligiously believed it was her duty to burn herself upon the f uneral pile of her 
dead husband, would it be beyond the power of the civil govemment to pre- 
vent her carrying her belief into practice? 

" So, hère, as a law of the organization of society, under the exclusive domin- 
ion of the United States, it is provided that plural marriages shall not be 
allowed, can a man excuse his practice to the contrary because of his religious 
belief? To permit this would be to make the professed doctrines of religious 
belief superior to the law of the land, and, in effect, to permit every citizen 
to become a law unto himself. Government could exist only in name, xmder 
such circumstances." 

And so, in like manner, I say, a man my reason himself into a con- 
viction of the expediency and patriotie character of political assas- 
sination, but to allow him to find shelter from punishment behind 
that belief, as an insane delusion, would be simply monstrous. 

Between one and two centuries ago there arose a school of moral- 
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ists who were accused of maintaining the doctrine that wlienever an 
end to be attained is right, any means necessary to attain it would 
be justifiable. They were accused of practicing such a process of 
reasoning as would justify every sin in the decalogue when occasion 
required it. They incurred the odium of nearly ail Christendom in 
conséquence. But the mode of reasoning attributed to them would 
seem to be impliedly, if not expressly, reproduced in the papers writ- 
ten by the défendant and shown in évidence : 

"It would be a right and patriotic tliing to unité the republican party and 
save the republic. Whatever means may be necessary for that objeet would 
be justifiable. The death of the président by violence is the only and there- 
fore the necessary means of accomplishing it, and therefore it is justifiable. 
Being justifiable as a political necessity, it is not murder." 

Such seems to be the substance of the ideas which be puts forth 
to the world as his justification in thèse papers. If this is the whole 
of his position, it présents one of those vagaries of opinion for which 
the law has no toleration, and which furnishes no excuse whatever 
for crime. 

This, however, is not ail that the défendant now claims. 

There is, undoubtedly, a form of insane delusion, consisting of a 
belief by a person that he is inspired by the Almighty to do sonie- 
thing, — to kill another, for example, — and this delusion may be so 
Btrong as to impel him to the commission of a crime. 

The défendant, in this case, claims that he labored under such a 
delusion and impulse, or pressure, as he calls it, at the time of the 
-assassination. 

The prisoner's unsworn déclarations, since the assassination, on 
this subject, in his own favor, are, of course, not évidence, and are 
not to be considered by you. A man's language, wlien sincère, may 
be évidence of the condition of his mind when it is uttered, but it is 
not évidence in his favor of the facts declared by him, or as to his 
previous acts or condition. He can never manufacture évidence in 
this way in his own exonération. 

It is true that the law allows a prisoner to testify in his own be- 
half, and thereby makes his sworn testimony on the witness-stand 
légal évidence, to be received and considered by you, but it leaves 
the weight of that évidence to be determined by you also. 

I need hardly say to you that no verdict could safely be rendered 
upon the évidence of the accused party only, under such circum- 
stances. If it were recognized, by such a verdict, that à man on 
trial for his life could secure an acquittai by simply testifying, him- 
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self, that he had committed the crime charged under a delusion, an 
inspiration, an irrésistible impulse, this would be to proclaim in 
universal amnesty to criminals in the past, and an unbounded license 
for the future, and the courts of justice might as well be closed. 

It must be perfectly apparent to you that the existence of such a 
delusion can be best tested by the language and conduct of the party 
immediately before and at the time of the act. 

And while the aceused party cannot make évidence for himself by 
his subséquent déclarations, on the other hand, he may make évi- 
dence against himself, and, when those déclarations amount to ad- 
missions against himself, they are évidence to be considered by a 
jury. 

Let me hère say a word about the characteristics of this form of 
delusion. 

It is easy to understand that the conceit of being inspired to do an 
act may be either a sane belief or an insane delusion. A great 
many Christians believe, not only that events generally are pro- 
videntially ordered, but that they themselves reçoive spécial pro- 
vidential guidance and illumination in référence to both their inward 
thoughts and outward actions, and, in an undefined sensé, are in- 
spired to pursue a certain course of action ; but this is a mère sane 
belief, whether well or ill founded. On the other hand, if you were 
satisfied that a man eincerely, though insanely, believed that, like 
Saul of Tarsus, on his way to Damascus, he had been smitten to the 
earth, had seen a great light shining around him, had heard a voice 
from heaven, warning and commanding him, and that thenceforth, 
in reversai of his whole previous moral bent and mental convictions, 
he had acted upon this supposed révélation, you would hâve before 
you a case of imaginary inspiration amounting to an insane de- 
lusion. 

The question for you to consider is, whether the case of the de- 
fendant présents anything analogous to this. 

The theory of the government is that the défendant commited the 
homicide in the full possession of his faeulties, and from perfectly 
sane motives ; that he did the act from revenge, or perhaps from a 
morbid désire for notoriety; that he caleulated deliberately upon 
being proteeted by those who were politically benefited by the death 
of the président, and upon some ulterior benefit to himself; that he 
made no pretense to inspiration at the time of the assassination, nor 
until he discovered that his expectations of help from the so-called 
7.10,no.2— 12 
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stalwart mng of the republican party were delusivé, and that thèse 
men were denouncing his deed, and that then, for the first time, 
when he saw the necessity of making out some defence, he broached 
this theory of inspiration and irrésistible pressure, forcing him to the 
commission of the act. 

It this be true, you would hâve nothing to indioate the real motives 
of the act except what I hâve already considered. Whether it is true 
or not, you must détermine from ail the évidence. 

It is true that the term "inspiration" does not appear in the papers 
first written by the défendant, nor in those delivered to Gen. Eey- 
nolds, except at the close of the one dated July 19th, in which he 
says that the inspiration is -worked out of him; though what that 
means is not clear. It is true, also, that this was after, according 
to Gen. Eeynolds, he had been informed how he was being de- 
nounced by the stalwart republicans. 

In one of the ûrst papers I hâve referred to, the president's removal 
was called an act of God, as were his nomination and élection; but 
whether this meant anything more than that it was an act of God, in 
the sensé in which aU great events are said to be ordered by Provi- 
dence, is not clear. 

Dr. Noble Young testifies that a few days after defendant's ou- 
trance into the prison — a time not definitely fixed — he told him he 
was inspired to do the act, but qualified it by saying that if the prés- 
ident should die he would be oonfirmed in his belief that it was an 
inspiration ; but if not, perhaps not. 

The emphatic manner in which, in both the papers delivered to Gen. 
Eeynolds, the défendant declared that the assassination was his own 
concept'ion and exécution, and whether right or wrong he took the entire 
respousiblity, his detailed description of the manner in which the 
idea occurred to him, and how it was strengthened by his reading, 
etc., and his omission to state anything about a direct inspiration 
from the Deity at that time, are ail circumstances to be considered 
by you on the question whether he then held that idea. 

On the other hand, you hâve the prisoner's testimony in which he 
nmv asserts that he conceived himself to be under an inspiration at 
the time. He also advanced this claim in his interviews with the 
expert witnesses shortly before the trial. 

It becomes necessary, then, to examine the case on the assumption 
that the prisoner's testimony may be true, and to ascertain from his 
déclaration and testimony what kind of inspiration it is which he 
thus asserts. 
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According to the testimony of Dr. Strong, he inquired of the défend- 
ant if he claimed to hâve had any direct révélation from heaven, and 
the answer was that he did not believe in any such nonsense. 

According to Dr. McDonald, who interviewai the prisoner on the 
thirteenth of November, he did not then, in terms, speak of his idea 
of removing the président as an inspiration, but as a conception of his 
own, and said that, after conceiving the idea, he tried to put it aside; 
that it was répulsive to him at first; that he waited a week or two, 
thinking over it and waiting for the Almighty to interfère. He had 
conceived the idea bimself, but he wished the Almighty to hâve the 
opportunity of interfering to prevent its exécution; and at the end of 
two weeks, no interférence coming from the Almighty, he formed 
the deliberate purpose of executing the act, etc. 

According to the testimony of Dr. Gray, the prisoner said that he 
had received no instructions, heard no voice of God, saw no vision 
in the night, or at any time ; that the idea came into his own mind 
first, and after thinking over it and reading the papers, when he 
arrived at the conclusion to do the act, he believed then it was a right 
act, and was justified by the political situation. 

When asked how he could apply this as an instruction from the 
Deity, he said it was a pressure of the Deity ; that this duty ofdoing it, 
as he claimed, had pressed him to it. 

Again, he said he had not eonnected the Deity with the ineeption and 
development of the act; that itwas his own. He did not get the inspi- 
ration until the time came for it, and that the inspiration came when 
he had reached the conclusion and détermination to do the act. 

Perhaps the most remarkable of the prisoner's statements to Dr. 
Gray was that at the very time when he was planning the assassina- 
tion, he was also devising a theory of insanity whieh should be his 
def nce, which theory was to be that he believed the act of killing 
was an inspired act. 

Perhaps equally remarkable was the prisoner's theory propounded 
in this conversation, viz., that he was not medically insane, but legally 
80, i. e., irresponsU}le,heG&nse the act waS done withoiit malice. 

Finally, on this subject, you bave the defendant's own testimony. 

He does not profess to hâve had any visions or direct révélation or 
distorted conception of facts. 

But he says that while pondering over the political situation the 
idea suddeniy occurred to him that if the président were out of the 
way the dissensions of his party would be healed; that he read the 
papers with an eye on the pQssibility of the president's removal, and 
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the îdea kept pressing on him; that he waa horrified; kept throwing 
it off ; did not want to give it attention ; tried to shake it off ; but it 
kept growing upon him, so that at the end of two weeks his mind was 
thoroughly fixed as to the necessity for the president's removal and the 
divinity of the inspiration. He nevér had the slightest doubt of the 
divinity of the inspiration from the first of June. He kept praying 
about it, and that if it was not the Lord's will that he should remove 
the président there would be some waj' by which His providence 
would intereept the act. He kept reading the newspapers, and his 
inspiration was being confirined every day, and since the first day of 
June he has never had a doubt about the divinity of the act. 

In the cross-examination he said : If the political necessity had not 
existed the président would not hâve been removed — there would hâve 
been no necessity for the inspiration. About the first of June he made 
up his mind as to the inspiration of the act, and the necessity for it ; 
from the sixteenth of June to the second of July he prayed that if he 
was wrong, the Deity would stop him by His providence ; in May it 
was an embryo inspiration — a mère impression that possibly it might 
hâve to be done ; he was doubting whether it was the Deity that was 
inspiring him, and was praying that the Deity would not let him 
make a mistake about it; and that at last it was the Deity, and 
not he, who killed the président. 

Again, the confirmation that it was the Deity, and not the devil, 
who inspired the idea of removing the président, came to him in the 
fact that the newspapers were ail denouncing the président. He saw 
that the political situation required the removal of the président, and 
that is the way he knew that his intended act was inspired by the 
Deity; but for the political situation, he would hâve thought that it 
came from the devil. 

This is the substance of ail that appears in the case on the sub- 
ject of inspiration. 

It is proper to cal] your attention to some variations in the prison- 
er's statements at différent times. 

In two of the papers of July he says it was his own conception, and 
he took the entire responsibility. 

In the conversations reported by Dr. Gray, in November, he did 
not connect the Deity with the inception of the act. The conception 
was his own, and the inspiration came after he made up his mind ; 
but he does not explain what he meant by the inspiration, unless it 
was that it was a pressure upon him, or, as he expresses it, the 
duty of doing it was pressing upon him. 
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In hîs testimony he disclaims ail responsibilîty, while he still speaks 
of the idea of removing the j)resident as an impression whieh arose 
in his own mind first. He says that in his reflections about it he 
debated with himself whether it came from the Deity or the devii ; 
prayed that Godwould prevent it if it was not His will; and finally 
made up his mind, from a considération of the political situation, 
that it was inspired by Him. 

On ail this the question for you is, whether, on the one hand, the 
idea of killing the président first presented itself to the défendant in 
the shape of a command or inspiration of the Deity, in the manner in 
which insane delusions of that kind arise, of which you hâve heard 
much in the testimony; or, on the other hand, it was a conception of 
hiç own, followed out to a resolution to act ; and if he thought at ail 
about inspiration, it was simply a spéculation or theory, or theoret- 
ical conclusion of his own mind, drawn from the expediency or neces- 
sity of the act, that his previously-conceiTed ideas were inspired. 

If the latter is a correct représentation of his state of mind it would 
show nothing more than one of the same vagaries of reasoning that 
I hâve already characterized as furnishing no excuse for crime. 

Unqueptionably a man may be insanely convinced that he is inspired 
by the Almighty to do an act, to a degree that will destroy his respon- 
sibility for the act. 

But, on the other hand, he cannot escape responsibility by baptiz- 
ing his own spontaneous conceptions and reflections and deliberate 
résolves with the name of inspiration. 

On the direct question whether the prisoner knew that he was doing 
wrong at the time of the killing, the only direct testimony is his own, 
to the contrary effect. 

One or two cirûumstances may be suggested as throwing some light 
on the question. 

The déclaration that, right or wrong, he took the responsibility, 
made shortly afterwards, may afford some indication whether the ques- 
tion of wrong had suggested itself. And his testimony that he was 
horrified when the idea of assassination first occurred to him, and he 
tried to put it away, is still more pertinent. 

His statement, testified to by Dr. Gray, that he was thinking of the 
defence of inspiration while the assassination was beingplanned, tends 
to show a knowledge of the légal conséquences of the killing. His 
présent i^tatement, that no punishment would be too quick or severe 
for him if he killed the président other wise than as agent of the Deity, 
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sliows a présent knowledge of the wrongfulness of the act in itself ; but 
this déclaration is of value on this question of knowledge, only in 
case you should believe that he had the same appréciation of the act 
at the time of its commission and disbelieve bis story about the in- 
spiration. 

I hâve said nearly ail that I need say on the subjeet of insane 
delusion. 

The answer of the English judges, that I hâve referred to, bas not 
been deemed entirely satisfactory, and the courts bave settled down 
upon the question of knowledge of right and wrong as to the particu- 
lar act, or rather the capacity to know it, as the test of responsibility ; 
and the question of insane delusion is only important as it tbrows 
light upon the question of knowledge of, or capacity to know, the 
right and wrong. 

If a man is under an insane delusion that another is attempting 
bis life, and kills him in self-defence, he does not know that he is 
committing an unnecessary homicide. If a man insanely believes 
that he has a command from the Âlmighty to kill, it is difficult to 
understand how sueh a man can know that it is wrong for him to do 
it. A man may hâve some other insane delusion whieh would be 
quite consistent with a knowledge that such an act is wrong, — such as, 
that he had received an injury, — and he might kill in revenge for it 
knowing that it would be wrong. 

And I hâve dwelt upon the question of insane delusion, simply 
beca use évidence relating to that is évidence touching the defendant's 
power, or want of power, from mental disease, to distinguish between 
right and wrong, as to the act doue by him, which is the broad ques- 
tion for you to détermine, and beeause that is the kind of évidence on 
this question which is relied on by the defence. 

It has been argued with great force, on the part of the défendant, 
that there are a great many things in bis conduct which could never 
be expected of a sane man, and which are only explainable on the 
theory of insanity. The very extravagance of bis expectations in 
connection with this deed — that he would be protected by the men 
he was to benefit, would be applauded by the whole country when his 
motives were made known — has been dwelt upon as the strongest évi- 
dence of unsoundness. 

Whether this and other strange things in his career are really indic- 
ative of partial insanity, or can be accounted for by ignorance of men, 
exaggerated egotism, or perverted moral sensé, might be a question 
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of diffieulty. And difficnltiea of this kind you might find very per- 
plexing, if you were compelled to détermine the question of iusanity 
generally, without any rule for your guidance. 

But the only safe rule for you is to direct your reflectionsto the one 
question which is the test of criminal responsibility, and whieh bas 
been so of ten repeated to you, viz., whether, wbatever may bave been 
the prisoner's aingularities and eccentricities, he possessed the men- 
tal capacity, at the time the act was committed, to know that it was 
wrong, or was deprived of that capacity by mental disease. 

In ail th is matter there is one important distinction that you must 
not lose sigbt of, and you are to décide how far it is applicable to this 
case. It is the distinction between mental and moral obliquity ; be- 
tween a mental incapacity to understand the distinctions between right 
and wrong, and a moral indifférence and insensibility to those dis- 
tinctions. The latter results from a blunted conscience, a torpid 
moral sensé or depravity of heart ; and sometimes we are not inapt 
to mistake it for évidence of something wrong in the mental constir 
tution. We bave probably ail known men of more than the average 
of mental endowments, wbose whole lives bave been marked by a kind 
of moral obliquity and apparent absence of the moral sensé. We 
bave known others who bave first yielded to temptation with pangs of 
remorse, but each transgression became easier, until dishonesty be- 
came a confirmed habit, and at length ail setisitiveness of conscience 
disappeared. 

When we see men of seeming intelligence and of better antécéd- 
ents reduced to this condition, we are prone to wonder whether the 
balance-wheels of the intellect are not thrown ont of gear, Bu^ in- 
différence to what is right is not ignorance of it, and depravity is not 
insanity, and we must be caretul not to mistake moral perversion for 
mental disease. 

Whether it is true or not that insanity is a disease of the physical 
organ, the brain, it is clearly in one sensé a disease, when it attacks 
a man in bis maturity. It involves a departure from bis normal and 
natural condition. And this is the reason why an inquiry into the 
man's previous condition is so pertinent, because it tends to show 
whether what is called an act of insanity is the natural outgrçwth of 
lîis disposition or is utterly at war with it, and therefore indicates an 
unnatural change. 

A man who is representéd as having been always an affectionate 
parent and husband, suddenly kills wife and child. This is something 
so unnatural for such a man that a suspicion of his insanity arises at 
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once. On further înqniry we leam that instead of being as repré- 
sentée!, the man was always passionate, violent, and brutal iu bis 
family. We then see that the act was the probable resuit of his bad 
passions, and not of a disordered mind. 

Hence the importance of viewing the moral as well as intellectual 
side of the man, in the effort to solve the question of sanity. 

That évidence on this subject is proper was held by the suprême 
judicial court of New Hampshire in State v. Jones, 50 N. H. Judge 
Ladd said: 

" The history of the défendant and évidence of his conduct at various times 
during a period of many years before the act for which he was tried, tending 
to show his teraper, disposition, and character, were admitted agaiast his 
objection. It was for the jury to say whether the act was tlie product of 
insanity, or the naturally malignant and vicious heart. The condition ôf the 
man's mind, whether healthy or diseased, was the very matter in issue» This 
must be determined in some way or other from external manifestations as 
exhibited in his conduct. To know whether an act is the product of a dis- 
eased mind it is important to ascertain, if possible, how the same mind acts in 
a state of health. The condition of sanity or insanity shown to exist at one 
time is presumed to continue. Tor thèse reasons and otliers, which I hâve 
not thought it necessary to enlarge upon, it would seem that évidence tending 
to show defendant's mental and moral character and condition for many years 
before the act, was properly received." 

It was upon the principle enunciated in this case that évidence was 
received in the présent case tending to show the moral character of 
the accused, and offered for the purpose of showing that eccentrici- 
ties relied on as proof of unsound mind were accounted for by want 
of moral principle. 

From the materials that hâve been presented to you two pictures 
hâve been drawn by counsel. 

The one represents a youth of more than the average of mental 
endowments, surrounded by «ertain demoralizing influences at a time 
when his character was being developed; starting in life without re- 
sources, but developinga vicious sharpness and cunning; conceiving 
"enterprises of great pith and moment," that indicated unusual fore- 
cast, though beyond his resourcea ; consumed ail the while by insa- 
tiate vanity and craving for notoriety; violent in temper, selfish in 
disposition, immoral, and dishonest in every direction; leading a life, 
for years, of hypocrisy, swindling, and fraud; and finally, as the 
culmination of a depraved career, working himself into a résolution 
to startle the country with a crime that would secure him a bad emi- 
nence, and, perhaps, a future reward. 
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The other représenta a youth born, as it were, under malign influ- 
ences, thc child of a diseased mother, and a father subjeot to religions 
delusions ; deprived of his mother at an early âge : reared in retire- 
ment and under the influence of fanatical religions views; subse- 
quently, with his mind filled with fanatical théories, launched upon 
the worid with no guidance save his own impulses; then evincing an 
incapacity for any continuons occupation; changing from one pur- 
suit to another — now a lawyer, now a religionist, now a politician — 
unsnccessful in ail ; f uU of wild impraoticable schemes, for which he 
had neither resouroes nor ability ; subject to delusions about his abil- 
ities and prospects of success, and his relations with others ; his mind 
incohérent and incapable of reasoning connectedly on any subject; 
withal, amiable, gentle, and not aggressive, but the victim of sur- 
rounding influences, with a mind bo weak and a tempérament so 
impressible that, under the excitement of political controversy, he 
became frenzied and insanely deluded, and thereby impelled to the 
commission of a crime, the guilt of which he could not, at the mo- 
ment, understand. 

It is for you to détermine which of thèse is the portrait of the 
accused. 

Before saying a last word my attention has just been called to, and 
I hâve been requested by counsel for the défendant to give, certain 
additional instructions. One is* 

"It is the duty of each juror to consider the évidence, ail pertinent remarks 
of counsel. aud ail the suggestions of fellow-jurors, but to disregard ail state- 
ments of counsel and déclarations of the prisoner except such as are founded 
upon the évidence." 

Of course, that is a truism, and does not require any particular 
instraction. 

" The testimony of the prisoner they will weigh as to credibility, and judge 
of by the sarae rules and considérations applied to that of other witnesses." 

That is ail true, provided that ail the influences that govemed the 
prisoner are duly weigbed and considered. 

"And af ter ail, each juror should décide for himself upon his oath as to what 
his verdict should be. No juror should yield his deliberate, conscientious con- 
viction as to what the verdict should be, either at the instance of a fellow-juror 
or at the instance of a majority. Above ail, no juror should yield his honest 
convictions for the sake of unanimity, or to avert the disaster of a mistrial. 
Jurors hâve nothing to do with the conséquences of their verdict." 

AU that, gentlemen, is true. Some of it is substantially embodied 
I think, in what I hâve already said. 
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"The opinions of experts upon the question of tlie sanity or insanitj- of the 
prisoner on the second day of July last, which is tlie only date as to whicà it 
is necessary for the jury to agrée upon, on that question, rests wholly upon 
the hypothetical questions proposed to them, and the jury must believe, from 
the évidence, that the supposed facts stated in a hypothetical question are 
true, to entitle the answer thereto to any weight." 

I cannot givethat one because I think their opinions may be 
founded upon other grounds than the assumed truth of the hypothet- 
ical question; or, at least, that is a question for the jury, 

• The fact of insanity or sanity of the prisoner before or after the second day 
of July, 1881, 18 not in issue in this case, except as collatéral to the main fact of 
sanity or insanity at the time of shooting of Président Garfleld, on the second, 
day of July, 1881; and the only évidence as to such main fact is in the testi- 
mony of the prisoner himself, his words and acts, and the testimony of the 
experts in answer to the hypothetical question." 

That is, I think, one that I cannot give, becaase the question in- 
volved is one of fact for the jury. 

And now, to sum up ail that I hâve said, in a few words : 

If you find from the whole évidence that, at the time of the com- 
mission of the homicide, the prisoner, in conséquence of disease of 
mind, was laboring under such a defect of his reason that he was 
incapable of understanding what he was doing, or that it was wrong, — 
as, for example, if he was under an insane delusion that the Almighty 
had commanded him to do the act, and in conséquence of that he was 
incapable of seeing that it was a wrong thing to do, — then he waa 
not in a responsible condition of mind, and was an object of com- 
passion, and not of justice, and ought to be now acquitted. 

On the other hand, if you find that he was under no insane delu- 
sion, such as I bave described, but had possession of his faculties and 
the power to know that bis act was wrong, and of his own free will 
deliberately conceived, planned, and executed this homicide, then, 
whether his motive was personal vindictiveness or political animosity, 
or a désire to avenge a supposed political wrong, or a morbid désire 
for notoriety, or fanciful ideas of patriotism or of the divine will, or 
you are unable to diseover any motive at ail, the act is simply murder, 
and it is your duty to find him guilty. 

Now gentlemen, retire to your rooms and consider this matter, and 
make due délibération in the case of the United States against Gui- 
teau. 

Mr. Scoville. Is it not proper that your honor should instruct the 
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jury as to the f orm of their verdict, if they find him not guilty by rea- 
son of insanity ? 

The Court. (To tlie jury.) If 'you should think that the prisoner i' 
not guilty by reason of insanity, it is proper for you to say so. 

At this point (4 o'clock and 35 minutes p. m.) the jury retired to 
deliberate, 

Mr. Seoville. I will also inquire, your honor, as to the exceptions ; 
what is the practice ? 

The Court. The charge will be in print, and you can hâve tûe 
privilège of exception to any part of it, 

Mr. Seoville. And also in relation to the questions of law whieh we 
asked your honor to instruct upon ? 

The Court. Yes. 

At 4 o'clock and 55 minutes p. m. the court took a recess until 5 
o'cloek and 30 minutes p. m., the jury being in délibération. 

At 5 o'clock and 40 minutes the jury, accompanied with the mar- 
slial and bailiffs, returned to the box and were called, ail answering to 
their names, as follows : 

John P. Hamlin, Frederick W. Brandenburg, Henry J. Bright, Charles 
T.Stewart, Thomas H. Langley, Michael Sheehan, Samuel F. Hobbs, 
George W. Gates, Eaiph Wormley, William H. Brawner, Thomas Hein- 
line, and Joseph Prather. 

The Clerk. Gentlemen of the jury, bave you agreea upon a verdict ? 

Mr. Hamlin, (the foreman.) We bave. 

The Clerk. What say you? Is the défendant guilty or not guilty? 

Mr. Hamlin, (the foreman.) Guilty as indicted, sir. 

Mr. ScoviUe. If the court please — 

[Great applause, -with cries of "Silence!" from the bailiffs.] 

Mr. Davidge. (Interposing excitedly.) Let the verdict of the jury be 
yeoorded ârst. 

The Clerk. Gentlemen of the jury, hear your verdict as recorded. 
Tour foreman says that the défendant, Charles J. Guiteau, is guilty as 
indicted. So say you ail? 

TJie Jury. (Omnes.) So say we ail. 

Mr. Seoville. If the court please, I désire to hâve the jury polled. 

The Court. Let the jury be polled. 

2'he Clerk. (Calling the roll.) John P. Hamlin, is the défendant 
guilty or not guilty ? 

Johi P. Hamlin. Guilty. 

The Clerk. Frederick W. Brandenburg, is the défendant guilty or 
not guilty? 
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Frederick W. Brandenburg. Guilty. 

The Clerk. Henry J. Bright, is the défendant guilty or not guilty? 

Henry J. Bright. Guilty. 

The Clerk. Charles F. Stewart, is ■ the défendant guilty or not 
guilty? 

Charles F. Stewart. Guilty. 

The Clerk. Thomas H. Langley, is the défendant guilty or not 
guilty? 

Thomas H. Langley. Guilty. 

The Clerk. Michael Sheehan, is the défendant guilty or not guilty? 

Michael Sheehan. Guilty. 

The Clerk. Samuel P. Hobbs, is the défendant guilty or not guilty ? 

Samuel F. Hobbs. Guilty. 

The Clerk. George W. Gates, is the défendant guilty or not guilty ? 

George W. Gates. Guilty. 

The Clerk. Ealph Wormley, is the défendant guilty or not guilty? 

Ralph Wormley. Guilty. 

Tlie Clerk. William H. Brawner, is the défendant guilty or not 
guilty? 

William H. Brawner. Guilty. 

The Clerk. Thomas Heinline, is the défendant guilty or not guilty? 

Thomas Hehiline. Guilty. 

The Clerk. Joseph Prather, is the défendant guilty or not guilty? 

Joseph Prather. Guilty. 

The Prisoner. (Excitedly.) My blood be on the head of that jury ; 
don't you forget it. That is my answer. 

Mr. Scoville. I understand I hâve the time to file a motion. 

The Court. You hâve four days within wbich to file the motion. 

Mr. Scoville. If there is anything else that I ought to do just now, 
your honor, I hope I will not be eut off. 

The Court. If you hâve a désire to move in arrest of judgment, you 
can file your motion for a new trial, and in arrest of judgment, and 
if that should be overruled, be heard afterwards. 

Mr. Scoville. That is, the motion for a new trial will be first heard. 

The Court. The motion for a new trial must be first heard, and in 
case you then think proper, a motion in arrest of judgment. But they 
must both be filed in four days. You reserve an exception to the re- 
fusai to granting your instructions and to the charge, 

Mr. Scoville. Yes. And to the charge. I expect to hâve that in 
the morning, and I désire to expreaa that more particularly. 

The Cvart. Yes. 
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The Prisoner. (Excitedly.) God will avenge this outrage. 

The Court. Gentlemen of the jury, I cannot express too mnch 
thanks to you, both in my own came and in the name of the public, 
for the diligence and fidelity with which you hâve discharged your 
duties ; for the patience with which you bave listened to this long mass 
of testimony, and the lengthy discussion by counsel; and for the 
patience with which you bave borne with the privations and incon- 
veniences incident to this trial. I am sure that you will take home 
with you the approval of your own consciences as you will hâve that 
of your fellow-citizens. With thanks and good wishes, I discharge 
you from any further service at this term of the court. 

Thereupon (at 5 o'clock and 55 minutes p. m.) the court adjourned. 

NOTE. 

Moral Insanitt. One of the incidental beneflts arlslng from the Uulteau 
trial has beea the development of the fact that the theory of moral insanity 
has no longer any professional médical opinion in its favor. In the London 
Lancet of December 12, 1881, we flnd the foUowing: 

"We fancied the 'plea of insanity' had been reduced to absiirdity in the 
ridiculous attempt made to show that Lefroy was insane; but it seems that 
the apotheosis of stupidity is to take place in America. It is high time the 
nonsenserecently talked and written about ' irresponsibility ' should be exposed 
and ended. If the suprême triumph of médical psychology is to be sought in 
the attempt to prove that men are mère machines, and that the wrong they 
do is not their doing, but the outcome of disease, the sooner this branch of 
science is discountenanced by the common sensé of the profession the better 
will it be for the crédit and influence of our cloth. If a man is not acting 
under a recognizable and formulated delirium when he commits a crime, he 
is clearly responsible, and ought to beso held unless he is unquestionably, and 
on grounds other than those arising out of or associated with his crime, shown 
to be insane. The mistake into which 'experts' and those who follow their 
lead comuionly fall is to confound the évidences of a neurotic constitution 
with the symptoms of mental disease. The inheritor of au organism which 
prédisposes to insanity is not necessarily insane. Lefroy was not insane, and 
Guiteau is not insane. The only insanity accruing to the latter case is that 
which those who support the plea may thetnselves import into it. The posi- 
tion of uiatters in regard to this question is becoming one of exceeding gravity, 
and it will soon need to be very seriously discussed." 

In the North American Review for January, 1882, we hâve opinions from 
eminent alienists, — Dr.El well, Dr. Beard, Dr. Seguin, Dr. Jewell, and Dr.FoIsom, 
— by ail of whom the theory of moral insanity, as such, is repudiated. The high- 
est psychological authority is to the sarae efïect. Sir William Hamilton, in defin- 
ing the mind, says: "If we take the mental to the exclusion of material phe- 
nomena, — that is.the phenomena manifested through the médium of self-con- 
sciousness or reflection, — they naturally divide themselves into three catégories 
or primary gênera: the phenomena of knowledge or cognition, the phenomena 
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of feéling or otpleasure and pain, and the phenomena of conatîon or of will 
and désire." Mr. Eain, belonging to a very différent sehool, arrives, in an 
authoritative work, substantially at the aame resuit. Ment. & Mor. Science, 
(2d Ed.) 2. "Tlie only account of mind'strictly admissible in scientitic psy- 
chology consista in specifying three properties or functions,— /ee^rà^', will or 
volition, and thought or intellect, — througli which ail our expérience, as well 
objective as subjective, is built up. This positive enumeration is what must 
stand for a définition." He proceeds to say that " feelino inoludes ail our 
pleasures and pains, and certain modes of excitement, or of consciousness 
simply, that are neutral or indiffèrent as regards pleasure and pain. The 
pleîisures of warmth, food, music, the pains of fatigue, poverty, remorse, the 
excitement of hurry and surprise, the supporting of a light weight, tTie tounh 
of a table, the sound of a dog barking in the distance, are f eelings. The two 
leading divisions of the feelings are commonly given as sensations or émo- 
tions." " Will ok volition comprises ail the aetioTis of human beings in so 
far as impelled or guided by feelings, Eating, walking, building, sowing, 
speaking are actions performed with some end in view ; and ends are com- 
prised in the gaining of pleasure or the avoiding of pain. Actions not prompted 
byfeeling are not voluntary. Such are the powers of nature — wind, gravity, 
electricity, etc. ; so, also, the organic f unctions of breathing, circulation, and 
the movements of the intestines." Thought, intellect, intelligence, or 
cognition, includes the powers known as perception, memory, conception, 
abstraction, reaaon, judgment, and imagination. It is analyzed, as will be 
seen,into three functions, called discrimination or consciousness of différence, 
similarity or consciousness of agreement, and retentiveness or memory. TJie 
mind can seldom operate exelusioely in any one of thèse three modes. A feél- 
ing is apt to be accompanied more or less by will and by thought. 'When we 
are pleased, our will is moved for continuance or increase of the pleasure, 
(will ;) we at the same time discriminate and identify the pleasure, and hâve 
it impressed on the memory, (thought.)" 

If we apply this analysis to the hypothesis before us, we will see that the 
latter cannot stand. A man, for instance, is assaulted by another, or conçoives 
himself so to be, so as to be in danger of losing either life or that which is 
more precious to him than life. Eeelino is the flrst function of the mind 
which is hère addressed; but this necessarily involves thousht. "Is the 
assault intentional ?" " Was it design|d ?" " Can I inf er, judging from former 
assaults, or from what I hâve observed or heard, that it is aimed at life?" 
" Can it be repelled In no other way than by killing the assailant ? " Pursuing 
inquiries such as tiiese, fbelinq, guided by thought, directs the will to the 
particular object. Without thought, feeling would strike blindly into mère 
space. Even in the lowest point of view, discrimination is needed to distin- 
guisl) the victim from others, and judgment to détermine that killing him is 
a proper act of self-defence. Thought, therefore, is necessarily involved in 
the act of killing, and the killing takes place because the assailant thinks it 
best. To constitute a valid plea of dérangement in such a case, it is neces- 
sary to show that the perceptive and reasoning powers were deranged; other- 
wise, the case would not difler from that of homicide in a sudden fit of rage. 

Or take the case of " kleptomania." Tlie feeling which lies at its base is 
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longiiTg foi souie particular thing. But to snape as well as to effectuate this 
longing, THOUGHT must beinvoked. Thoiiglit is needed to identify the object 
with that which previously gave gratification ; to distinguish it from otlier 
objeets: to secrète it; to carry it suecessfuUy away. In true kleptomania, so 
far from the dérangement being distinctively in the feeUng, such dérange- 
ment is to be peculiarly traced to thought or intellect. It is no mark of de- 
rangement on entering a jewelry store to désire a brilliant that may lie on the 
eounter. But to thtnk either that it is right to take it, or that it can be taken 
without disgrâce, assumes an abnormal and insane condition of intellect. 

The same reasoning applies to aU cases of alleged monomahia. A child sets 
flre to a house, (pyromania.) Hère the child sélects the particular house by 
thought; applies the match with thought; is detormined to the act by a men- 
tal process on whose sanity or insanity the question of responsibility dépends. 
Orsexual propensity is yielded to without restraint, (erotomania ;) and hère, also, 
thought, in its lowest phases of memory, distinction, and identification, is neces- 
sary to procure gratification, while in its higher phase of reason and sensé of 
right it must exist in a normal state to create responsibility. The insanity, 
in other words, cannot be psychologically shown, unless it aflects thought. 

The difHculty is that "moral insanity," in the popular acceptation of the 
term, includes two distinct diseases. The flrst, following the phraseology of 
Bain and Hamilton, as just stated, is that of enfeebled or paralyzed thought, 
jq)proachingdementia. Hère feeling, held in but slight check by the reasoning 
powers, acts on the will, invol ving th ought only so far as is necessary to identify 
and secure the object of désire. The other case is that of delirous or deluded 
thought, where unreal objeets are set up for feeling to désire. But in both 
cases the primary seat of the disease is in thought and intellect. 

How unsatisfactory are the analogies which are invoked to explain this 
alleged separateness of the moral sensé, will readily be seen. The reason, the 
memorj', the moral sensé, it is declared, are each packed away in a séries of her- 
metical compartments ; and, so far from their mutually commingling, one may 
be actually insane without the others being in any sensé affected. Man is 
thus like an iron steara-boat, whose hull is divided into a séries of water-tight 
chambers, so arranged that if the rivets of oue chamber loosen or its plates 
decay, the injury sustained is to itself alone. But it would be far more cor- 
rect to compare the ego to the steamer's machinery, in which the dérangement 
of one particular part is the dérangement of the whole. Taking reason in its 
large sensé, we must ail admit that reason and the moral sensé are in the 
highest degree interdependent. Thus, if an act is répugnant to our moral 
sensé, the closest logical process will fail to convince us of its propriety. On 
the other hand, even if we should concède, as we hâve no right to do, that 
there is such a thing as an innate moral sensé, we must accept the alternative 
that a moral sensé is one which may be built up by éducation — ^penal discipline 
being one of the chief instruments by which this éducation can be imparteà.* 

Delusions. The testimony of the experts, during the course of the trial, 
taken in connection witli Judge Cox's charge, as given above, hâve gone a 
great way to finally establishing the rule that delusions toconstitute a defence 

•Faits of ths abOTe argument are taken from the forthooming foartli editiou of my oook on Médi- 
cal Jurisprudence, now in press. 
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must be objective as distinguished from subjective. They must be delusîons 
of the sensés, or such as relate to facts or objects, not raere wrong notions or 
impressions; and the aberration in such case must be mental, not moral, and 
must aflfect the intellect of the individual. It is not enough that they show a 
diseased or depraved state of raind, or an aberration of the moral feelings, the 
sensé of right and wrong continuing to exist, altliough it may be in a per- 
verted condition. To enable them to be set up as a defenee to an indictment 
for a crime, they must go to such crime objectively ; i. e., they must involve an 
honest mistake as to the object at which the crime is direc^^d. 8ee Rex v. 
Burton, 3 F. «& F. 772; Rex v. Totonley, 3 F. & F. 839. 

The distinction before us may be illustrated by Levett's Case, which has uever 
been questioned, and which has been sanctioned by the most rigid of the com- 
mon-law jurists, where it was held a sufflcient defenee to an indictment for 
murder, that the mortal blow was struck by the défendant under the delusion 
that the deceased was a robber, who had entered the house. Levett's Case, 
Cro. Cas. 438; and see Uex v. Townley, supra. It would hâve been other- 
wise had the delusion been that the victim was a politioal opponent whom it 
was politic to remove. To this efifect is the opinion of Chief Justice Shaw, in 
1844, in Com, v. Rogers, 7 Metc. 500. " Monomania," said this eminent judge, 
« may operate as an excuse for criminal act," wheii " the delusion is such, 
that the person under its influence has a real and flrm belief of some fact, not 
true in itself, but which, if it were true, would excuse bis act; as where the 
belief is that the party killed had an immédiate design upon his life, and 
under that belief the insane man kills in supposed self-defence. A common 
instance is where hefally helieves that the aot he is doing is done by the immé- 
diate oommand of God, and he aots under the delusive but sincère belief that 
what he is doing is by the oommand of a superior power, which supersedes 
ail human laws and the laws of nature." To raake such a delusion a defenee, 
however, there must be no consciousness of the wrongf ulness of the act to which 
the delusion prompts. If there be reason enough to dispel the delusion ; if the 
défendant obstinately refuses, under such circumstances, to listen to argu- 
ments by which the delusion could be dispelled; if, on the contrary, he cher- 
ishes such delusion, and makes it the pretext of wrongs to others, — thon he is 
responsible for such wrongs. Thus, in a case of homicide in Delaware, in 
1851, the deceased being the defendant's wife, the defenee was delusion con- 
sisting in a belief that his wife was untrue to him, that his children were be- 
gotten by his wife's intercourse with another, and that sundry conjurations 
were being practiced upon him, and the évidence showed that he wasashrewd 
and wealthy business man. The court charged the jury that if a person, other- 
wiseratioaal, commit a homicide, though affeeted by delusions on subjects with 
which the act is connected, he is criminally responsible, if he were capable of 
the perception of consciousness of right and wrong as applied to the act, and 
had the ability through that consciousness to choose by an effort of the will 
whether he would do the deed. State v. Windsor, 5 Harr. 512. And this is 
good law. 

Irrésistible Impulse. " Irrésistible impulse " is not « moral insanity," 
deflning " moral insanity " to consist of insanity of the moral System, co-exist- 
ing with mental sanity. "Moral insanity," as thus deflued, has no support, 
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as we hâve already seen, eitlier in psychology or law. Nor is "irrésistible 
impulse " convertible with passionate propensity, no matter how strong in 
persons not insane. In other words, the " irrésistible impulse " of the lunar 
tic which conféra irresistibility, is essentially distinct from the passion, how- 
ever violent, of the sane, which does not confer irresponsibility. As this dis- 
tinction is of great importance, we will now notice the reason on which it 
rests. 

Supposing the mind to be sane, and that there is a capacity of judging 
between right and wrong, there is psychologically no impulse which the law 
can treat as irrésistible. The will is either free, which settles the question at 
once, or it is directed by the strongest motives, as the necessitarian holds. 
Now, taking the latter hypothesis, the question arises, supposing the will to 
follow by necessity the strongest motive, whether it is just to punish the 
wrong-doer for such necessary act. That it is, is afflrmed by the leading repré- 
sentatives of the necessitarian school. " It is said," says Mr. Bain, (Mental 
and Moral .Science, London, 1868, p. 404,) " that it would not be right to pun- 
ish a man unless he were a free agent; a truism, if by freedom is meaut only 
the absence of outward compulsion; if in any other sensé, apieceofabsurdity. 
Ifit is expédient to place restrictions upon the conduct of sentient heings, and 
if the threatening of pain opérâtes to arrest such conduct, the case for ptm- 
ishment is mode out. "We must justify the institution of law, to begin with, 
and the tendency of pain to prevent the actions that bring it on, in the next 
place. * * * Granting thèse two postulâtes, punishability (carrying with 
it, in a well-constituted Society, responsibility) is amply vindicated. * * • 
Withdraw the power of punishing, and there is leftno conceivable instrument 
of moral éducation. It is true that a good moral discipline is not whoUy 
made up of punishment; the wise and benevolent parent does something, by 
the metliods of allurement and kindness, to form the virtuous dispositions of 
his child. Still, we may ask, was ever any human heing educated to the sensé 
of right and wrong without the dread of pain accompanying forbidden 
actions f It may be afflrmed with safety that punishment or rétribution, in 
some form, is one-half of the motive power to virtue in the very best of human 
beings, while it is more than three-fourths in the mass of manl^ind." . Now, 
erroneous as is Mr. Bain's position that the primary ground of punishment is 
prévention to be effected by fear, there can be no question that on the neces- 
sitarian hypothesis his reasoning is sound. 

Mr. J. S. Mill, in his examination of Sir \V. Hamilton's philosophy, sup- 
poses the case of a race of men whose hereditary tendencies to mischief are as 
great and uncontrollable as those of lions and tigers, than which no case 
brought Jip by the advocates of the unpunishability of those subject to irré- 
sistible propensities could be more strong. Having supposed such men, he 
asks whetlier we would not treat them precisely as we would a wild beast, 
even thongh we supposed them to act necessarily. The higbest theory of fatal- 
ism, he infers from this, is not inconsistent with the infliction of penalties on the 
ofEender. The question that arises, then, is, is such punishment just ? Can we 
justly punish a man for that which he cannot help? And he argues that we 
certuinly can, if announcing beforehand that such ofïenders are to be ouuished; 
V.10,no.2— 13 
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aiid Gupporting the annonncement by inflexible and uniform exécution, is the 
way to keep them from committing the obnoxious act. If the end — the préven- 
tion bf crime — is justifiable, thenthe neeessary steps for the prévention of 
crime are also justifiable. And despotic as is the assumption that punish- 
mentisto be inflicted, not as a matter of justice in obédience to a prean- 
nouneed law, but, as a matter of policy irrespective of déserts, the conclusion 
legitimately follows from Mr. Mill's premises. 

It being, therefore, settled that " irrésistible impulse," to constitute a defence, 
must be that of a person otherwise insane, we proceed to consider the authori- 
ties that establish auch impulse, under sueh conditions, as a defence. In doing 
so it must be, at the outset, conceded that, by the Eiiglish courts, this defence, 
as hère stated, is rejected. No person, however insane, can, by the law as 
now (1882) expounded by those courts, be acquitted of a crime if it appear to 
the satisfaction of the jury that he knew the nature and quality of the act he 
was doing, or, if he did not know it, if he knew that the act was wrong. But 
if, as may readily be shown, it is demonstrable that there sometimes is, 
among insane persons, an •' irrésistible impulse" to an act co-existing with a 
knowledge that it was wrong, then cornes the question whether lunatics of 
this stamp are legally punishable for such acts. ïhat they are not, the tend- 
ency of Aoierican authority is to maintain. And even in England we flnd 
Mr. Stephen, in bis work on English Criminal Law, (London, 1863, p. 91,)^ 
a work as remarkable for philosophical symmetry as for légal accuracy, — stat- 
ing (1863) the questions to be, "in popular language, Was it his actf Couîd 
he help itf Did he know it was wrong f Ile goes on furtlier to say: "It 
would be absurb to deny the possibility that such [irrésistible] impulses may 
occur, or the fact that they hâve occurred, and hâve been acted on. Instances 
are also given in which the impulse was felt, and was resisted. ïhe only 
question which the existence of such impulses can raise in the administration 
of criminal justice, is whether the particular impulse in question was irrésist- 
ible as well as unresisted. If it were irresistibU tfie person acaused is entitled 
to be acquitted, beoause the act was not voluntary, and was not, properly, his 
act. If the impulse was irrésistible, the fact that it proceeded from disease is 
no excuse at ail." Ses MoFarland's Case, 8 Abb. ÎT. Y. Pr. {N. S.) 57. In Sir 
J. Stephen's testimony before the English homicide committee the same view 
is taken. Whart. Crim. Law, (8th Ed.) § 45. 

In Illinois, in 1863, it was declared by the suprême court that a safe and 
reasonable test would be, that whenever it sliould appear from the évidence 
that, at the time of doing the act charged, the prisoner was not of sound mind, 
but affected with insauity, and such affection was the efficient cause of the 
act, and that he would not hâve done the act but for that affection, he should 
be acquitted. But this unsoundness of mind, or affection of insanity, must be 
of such a degree as to create an uncontrollable impulse to do the act charged 
by overriding the reason and judgment, and obliteratingthe sensé of right and 
wrong as to the particular act done, and depriving the accused of the power 
of ehoosing between them. If it be shown the act was the conséquence of an 
insane delusion, and caused by it, and by nothing else, justice and humanity 
alike demand an acquittai. Sound mind is presumed if the accused is neithei 
an idiot, a lunatic, nor "affected with insanity." If he be insane, Sound mind 



GUITEAU'S CASE. 195 

is wanting, and the crime is not established ; theréfore, the burden îs oh the 
Btate to establish sanity, and not upon the prisoner to show insanity. See 
Fisher v. People, 23 111. 283; Hopps v. People, 31 111. 394. So, also, Judge 
Brewster, speaking for the jadges of the Philadelphia common pleas, said, in 
1868: "The true test in ail thèse cases lies in the word 'power.' Has the 
défendant in a criminal case the power to distinguish right and wrong, and 
the power to adhère to the right and avoid the wrong ?" Com. v. Haskell, 2 
Brewst.491. 

In Indiana a similar view was accepted in 1869. 8tevens v. State, 31 Ind. 
485. 

'n Ohio insane irrésistible impulse is regarded as a defence; BcacJtburn v. 
State, 23 Ohio St. 146; and such is the view in Minnesota; State v. Out, 13 
Minn. 341; and in Kentucky; Smith v. Cam. 1 Duv. 224. In lowa, in 1868, 
the same point was affirmed by the suprême court, Chief Justice Dillon deliv- 
ering the opinion. The capacity to distinguish right and wrong, it was held, 
is not in ail cases a safe test of criminal responsibility. K a person commit 
a homicide, knowing it to be wrong, but driven to it by an uncontrollable 
and irrésistible impulse, arising not from natural passion, but from an insane 
condition of the mind, he is not criminally responsible. State v. Felter, 25 
lowa, 67. See, also, McFarland's Case, 8 Abb. Pr. (N. S.) 57, and Mary Harris' 
Case, 22 Am. Jour. Ins. 334. To the same efîect is a décision of the suprême 
court of the United States in 1872. Life Ins. Co. v. Terry, 15 Wall. 580. See, 
also, Blackburn v. State, 23 Ohio St. 165; Broum v. Com. 78 Pa. St. 122; and 
other cases in Whart. Crim. Law, (8th Ed.) 145. 

In North Carolina, on the other hand, it has been ruled that no impulse, 
however irrésistible, is a defence when there is a knowledge of the différence 
as to the particular act between right and wrong. State v. Brandon, 8 Jones, 
463. And there is no question that the position that an irrésistible impulse 
can be a defence is inconsistent with the rule laid down in the great body of 
cases which sustain the "right and wrong "test as an exclusive standard. 
And even where this test is not so received, irrésistible impulse is no defence 
unless the défendant is proved aliunde to be insane. 

Thus, in People v. Coleman, K Y. Dec. 1881, Judge Davis charged the jury 
as follows : " In this state the test of responsibility for criminal acts, where 
insanity is asserted, is the capacity of the accused to distinguish between 
right and wrong at the time and with respect to the act which is the subject 
of inquiry." He further said that the question for the jury to détermine is 
" whether at the time of doing the act the prisoner knew what she was doing 
and that she was doing a wrong; or, in other words, did she know that she 
was shooting at the deceased, and that such sliooting was a wrongf ul act ? " 
The judge f urtlier said : " No imaginary inspiration to do a personal or private 
wrong, under a delusion, abelief, that some great public beneflt will flow from 
it, where the nature of the act done and its probable conséquences, and that it 
is in itself wrong, are known to the actor, can amount to that insanity which 
in law disarms the act of criminality. Under such notions of légal insanity, 
life, property, and rights, both public and private, would be altogether inse- 
cure, aad every man who, by brooding over his wrongs, real or imaginary, 
shall work himself up to an irresisistible impulse to avenge himself, or his 
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friend or hîs partv, can with impunity become a self-elected judge, juiy, and 
exeeutioiier in his own case, for the redress of his own injuries or the imagi- 
nary wrongs of his friends, his party, or his country. But, happily, that is not 
the law, and whenever such ideas of insanity are applied to a given case as 
the law, (as too often they hâve been,) crime escapes punislimeut, not through 
the légal insanity of the accused, but through the emotional insanity of courts 
and juries." 

To the same gênerai effect may be cited Rex v. Oxford, 9 C. & P, 525 ; Bur- 
row's Case, 1 Lewin, 238; Rex v. Goode, 7 Ad. & El. 536; 67 Hans. Par. Deb. 
728; Bowler's Case, Hadfleld's Case, Id. 480; 27 How. St. Tr. 1282; Rex v. 
BaHon, 3 Cox, C. C. 275; Rex v. Oaford^ 5 0. & P. 168; Rex v. Uv.m'mon, 1 
C. & K. 129; Rex v. BtoUes, 3 C. & K. 185; Rex v. Layton, i Cox, C. C. 149; 
Rex V. Vaughan, 1 Cox, C. C. 80; i7. S. v. Shults, 6 McL. 121; Com. v. Rogers, 
7 Metc. 500; 7 Bost. Law Rep. 449; State v. Richards, 39 Conn. 591; Free- 
man v. People, 4 Denio, 9; Flanagan v. People, 52 N. Y. 467; People v. 
Spragm, 2 Parker, C. R. 43; State v. Spencer, 1 Zabriskie, 196; Com. v. Mos- 
1er, 4 Barr, 264; Com. v. Farkin, 3 Penn. L. J. 480; Brotvn v, Com. 78 Pa. 
St. 122; State v. Gardiner, Wright, (Ohio,)392; Vance v. Com. 2 Virg. C. 
132; MoAllister v. State, 17 Ala. 434; Dooe v. State, 3 Heisk. 348; Stuart v. 
People, 1 Baxter, 178. 

Management of the Trial. On Judge Cox's management of the trial 
almost unqualified commendation can be bestowed. In a very intpliigent 
letter froiu Wasliington, in the Independent oî Pebruary 9, occurs the fol- 
lowing: 

" Was tliere ever before in a tribunal of enlightened people such concen- 
tratedand accumulated disgrâce and real cause for shame? A vituperative 
criminal, whose impudence and indecency could be equalled only by his fluency 
and keeuness of perception and rèpartee; a hissing, jeering, and applauding 
audience; perpetually wrangling counsel; ail three antagonistic forces often 
talking and fighting at once; with a judge who, to ail appearance, was utterly 
inadéquate to manage or control either, — such was the trial of au unpreoe- 
(lented criminal, for an unpardonable crime, whicli for 10 weeks disgraced 
this country and made a shameful spectacle for the whole world. Who that 
day after day listened to loud and vehgeful shouts of the prisoner, to the bick- 
ering and quarrelling of the lawyers, could believe that this trial could ever 
mount to a elimax that could, at last, simply express dignity and law? Yet 
out of ail this chaos, this disgrâce, the suprême moment came. It came when 
the much-berated, long-suffering, too mild, yet noble judge uttered his final 
charge, and when, 30 minutes later, the intelligent jury returned, to give out 
from its united conscience the verdict: 'Guilty as iudicted. ïhus say vve ail.' 

"Then, not till then, was justice vindicated. 

" The charge of Judge Cox was a surprise to ail, save the few who knew 
the real measure of the man. It was a surprise to the prisoner, who, after 
the long weeks of leniency, forgiveness, and indulgence, which he had abused, 
under this judge's rulings, fuUy expected a charge that would move the jury 
towards his favor. It was a surprise to the spectators, who, witnessing his 
indulgence, had almost invariably concluded that ' Judge Cox favored Gui- 
teau ;' but it was not a surprise to any one who knew Judge Cox. 

"And, as so much misunderstanding, misjudgment, and harsh judgment 
hâve inevitably spread through the land coneerning this g sntleman, 1 will say 
a few words for Mm, in simple justice. Into every just judgment of an indi- 
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viduàl must enter some discrimiiiating kuowledge of his antécédents, his édu- 
cation, his tempérament, his nature. Such éléments as enter into the ' make- 
up' of Judge Cox are rarely seen in any man, north or south, who has acliieved 
success or eminence. Said one who knows him vvell, ' I liave never seen any 
man really eminent who had so little self-cousciousness.' 'Judge Cox is the 
niost unpretentious man I ever knew. He assumes nothing.' 

"Judge Walter Cox was born in Georgetown, and is by birth, association, 
and training a real son of the District of Columbia. Inheriting a large for- 
tune from his father, he had ail the incentives to idleness usually born of 
opulence; but, though he lives in great élégance, and entertains with large 
hospitality, he has been ail his lif e one of the hiirdest of workers. Standing in 
the foremost rank as a lawyer, he has been for years at the head of the law 
school of Columbia University, Washington. In addition to a pressing law 
practice, three evenings of the week, for many years, hâve found him in his 
place as the instructor of the intelligent, and, in many cases, hard-worked 
young men, who, with other employments by day, studied law with Judge 
Cox of nights. * * * 

"Judge Cox is a slight, delicate-looking man, whose strong features and 
fine head indicate a mentality more potent than any mère physical force could 
express. He is somewhat bald, has mild blue eyes, a Roman nose, and an ex- 
pression entirely benevolent. Said a friend: 'I cannot see how a man can 
amount to so much and assert himself so little.' This was the quality that 
brought down upon him so many anathemas during the Guiteau trial. His 
is not the material energy or enginery that vociférâtes, gesticulâtes, com- 
mands. Guiteau, who is an acute and nervous brute, cared no more for Judge 
Cox's gentle cry of ' Silence! ' than he did for the fly he brushed from his nose. 
But the moment came when he cared. When Judge Cox's wise mind, clear 
sight, and just statement were set upon the facts of his awful crime, the 
criminal knew he had reached at last his moment of doom, and he quaked as 
utterly as if the vociférons insolence and insults with which he had flUed every 
hour of his disgraceful présence in court had never been." 

This, from what I know of Judge Cox, I believe to be true; and I may add 
that there was a heroism in his management of the case which should mark 
an era in judicial history. I do not, of course, appeal, by way of comparison, 
to the conduct of English judges in the seventeenth century, or even to that 
of French judges of the présent day. Yet, in view of récent EngUsh criti- 
cisms of the Guiteau trial, it is well to look at some of the more conspicuous 
English prosecutions, and inquire whether the example they set is not one 
which it was right to reject. 

When the few surviving régicides were brought to trial on the restoration 
of Charles II., they were overwhelmed with obloquy by the court as well as 
from the attorney gênerai; they were not permitted to hâve counsel; when 
they attempted to argue in exténuation the political conditions of the times 
they were crushed under a storm of coarse abuse. In the later political trials 
under Charles II. and James II. the judges interfered to dégrade, insuit, and 
convict the prisoners with a savage and vulgar ferocity which Guiteau alone, 
were he now put on the bench, could exceed. I do not, of course, tum to such 
scènes as thèse, but I would take, by way of comparison. Lord Chief Justice 
Gockburn's course in the ïichbourne prosecution. As to that proseeution 
two remarks may be preraisfed: In the first pla«e, the claimant's guilt was 
very far from being as plain as that of Guiteau ; in the second place, exasper- 
ating as was the claimant, the annoyanee he gave the court was but slight 
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comparèd to that given by Guiteau. Vulgar and insolent as the claimant 
was, his vulgarity and insolence were trivial eompared to those whlch Gui- 
teau exhibited to court as well as to counsel. Yet observe, in this respect, the 
contrast: Chief Justice Cockburn sat with a full bejicli of associâtes, in ail the 
splendors of his robes and of his high state, in the full consciousness of gifts 
of sarcasm and of invective such as few orators ever possessed, and of gifts 
of cross-examination and of advocacy such as scarcely any lawyer of his day 
could equal. Thèse immense powers of sarcasm and of invective, during a 
trial which lasted a month, he did not shrink from pouring on the elaimant's 
head. The elaimant's coarse wit was turned against him by wit which, if not 
coarse, was at least domineering. The claimaiit's audacity was met by stern 
denunciations and flerce rebuke, which shovved that the judge believed him to 
be guilty and determined to destroy his defence. The trial was a personal 
struggle between the défendant and the chief justice. The défendant, witli 
ail his cunning and doggedness was overmatched; and yet, when the trial was 
closed by a charge of the chief justice, wbich now occupies two large volumes, 
and which is the most eonsummate pièce of judicial advocacy in existence, it 
was felt that although the défendant was probably guilty, he had not beeu 
fairly tried. Far différent, however, is the feeling in respect to Guiteau's case. 
The temptation to Judge Oox to deal impatiently with Guiteau, let it be remem- 
bered, was far greater than was the temptation to Chief Justice Cockburn to 
deal impatiently with the claimant. The elaimant's impudence was slight 
eompared with that of Guiteau. The claimant had a defence on the merits ; 
Guiteau had none. The claimant had a respectable body of adhérents. 
Guiteau, with the single exception of a brother-in-law espousing his cause, 
from motives most honorable, but purely exceptional, had not a friend or 
sympathizer, but was the object of the exécrations of the entire population of 
the United States. If ever a judge could hâve been naturally tempted to 
throw his personal force against a prisoner it was in this case of Guiteau. 
If ever personal disgust and contempt of a prisoner could bave been naturally 
expected to enter into a judge's heart, it was on Guiteau's trial. So strong 
was this feeling, that, with a very few exceptions, the public press became 
impatient, when day after day Guiteau was permitted to pursue his course of 
unchecked profanity and indeconcy in the management of his own defence; 
and it was more than once stated that articles of impeachment were prepar- 
ing in the house of représentatives to test the competency of a judge who had 
permitted such outrages as those which Judge Cox was alleged to hâve per- 
mitted in the pending trial. The case, it was supposed, was aggravated by 
the fact that there was a reported case in which a fédéral judge of high 
authority had held that where a défendant on trial behaves so boisteriously 
as to prevent the décent progress of the procédure, he can be removed from 
the court-room and the case go on in his absence. U. S. v. Davis, 6 Blatchf. 
464. In the eighth édition of my bock on Crirninal Practice and Pleading, I 
said that " unless such a check be applied, the défendant, by violent and turbu- 
lent couduct, could at any time either bring his trial to an end, or compel its 
extension, under circumstances destructive of pfublic décorum." This, I still 
liold; but I think that in Guiteau's case it was wise in Judge Cox not to use 
this extrême prérogative, however gre;it the temptation was. In the first plea 
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the defence was imanity, ana of insanity a man's demeanor on trial is one of 
the most important ingredieiits of proof. Had Guiteau been sent to liis ceil, 
and liad the trial been pushed on in his absence, the jury might hâve hesitated 
to find a verdict of conviction, and even had there been a conviction there 
would hâve been a gênerai feeling of discomfort, if not of disapproval. The 
case, in fact, would hâve gone on witliout either défendant or defendant's 
counsel, for the latter, under the circumstances, would readily hâve raised the 
opportunity thus given them of affordiug their client the only substantial aid 
in their power. A former noted trial in a fédéral court would hâve advised 
them how greut this aid might hâve been. On the second trial of John Pries, 
in the circuit court of Philadelphia lu 1800, Judge Chase, then presiding in 
that court, undertook at the opeiiing of the case, before hearing argument from 
counsel, to déclare that the court had determined to rule certain points as the 
law of treason in such a way as to reduce the questions of law left open for 
discussion on the trial. There was nothing in this very différent from the 
practice that exists of a judge charging a grand jury on points of law about 
to arise on a trial before a petit jury ; and as amatter of fact the points of law 
Judge Chase laid down were the conclusions adopted by the court on a former 
trial of the same défendant, on wliicli a new trial had been granted on gi-ounds 
whioh left the rulings of the court untouched. It was, however, indiscreet in 
Judge Chase to say, at the outset of the second trial, "Thèse points we con- 
sider settled." He should hâve said, "We will hear argument on thèse points 
if desired." But he took the former course, and Mr^ A. J. Dallas and Mr. 
Lewis, Fries' counsel, lawyers of great eminence, seized with alacrity the only 
way they had of saving their client by withdrawing from the case. Judge 
Chase saw at once his blunder, and implored them to corne back, and offered 
to review the whole question. Baok, however, they would not corne, and 
they advised Pries to décline to aceept other counsel, which he cheerfully did. 
He was convicted, almost in spite of Judge Chase's efforts ; for that able and 
generous, but irapetuous jndge, whateverhad been his former feelings, had now 
no désire to obtain the conviction of a man without counsel. Such a verdict, 
however, could not stand. Pries was pardoned by Mr. Adams, and Judge 
Chase was impeached by the house of représentatives for this and other 
irregularities, and barely escaped conviction. It was well that he was not 
convicted, for his error was, after ail, an error of judgment; and it was well 
that Pries was pardoned, since his exécution under the circumstances, if not 
unjust, would hâve been unwise. And, although, had Guiteau been put ont 
of the court-room, and a conviction ensued, his counsel having withdrawn, it 
is not likely that a pardon would hâve been granted, yet tliere would be a gên- 
erai feeling that his case had not been f uUy heard. The trial would bave been 
looked back upon with sadness and disquiet. It cannot be so looked back upon 
now. 

In the second place, aside from the technical question just discnssed, there 
can be now no question that giving Guiteau full liberty in the court-room 
greatly conduced not only to the promptness and early unanimity of the action 
of the jury, but to the universal approval with wiiich that verdict bas been 
met. I confess that when the prosecution opened I had much doubt whethér 
» conviction could be secured; and I believe tliat the gênerai sentiment then 
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was that the case was on the bordev-line, and tliat the juiy could not be 
expected to agrée. This feeling, liowever, was gracUmlly dispelled by Gui- 
beau's course during the trial. Undoubtedly he showed great vanity and great 
ignorance, so far as the higher conditions of knowledge are concerned. But 
he sliowed abundantly tbat he acted in the tragic homicide perpetrated by him 
vvith a motive, which, however preposterous and villainous, was nevertheless as 
sane as are the motives of other criminals who talîe human life to gratify 
Personal or social or political revenge, and with a full knowledge of the un- 
lawf ulness of his act. He proved on the trial that he was as sane as are the 
greater body of ruffians by whom life is taken ; and he proved also that if the 
defence of insanity was good in his case, there are few cases of atrocious crimes 
in which it could not be sustaiued. Had he been removed from the court- 
room, or "gagged," as was proposed, this condition would not hâve existed. 
Even if convicted, there would bave been many who would hâve felt that 
the case was still one of doubt, and there would hâve been few who would 
hâve regarded the conviction and exécution with entire approval. 

The only points about Judge Cox's management of the trial which I ques- 
tion are the following: (1) The order in the court-room, so far as 1 can judge 
from the newspaper reports, might bave been better preserved. It seems to 
me that marks of appi"oval or disapproval among mère visitors could bave been 
suppressed ; and if this could not hâve been done, the court-room could hâve 
been cleared. This could hâve been done without the suspicion of invading the 
defendant's constitutional rights. (2) The trial might hâve been more com- 
pressed. To adjourn at 3 o'clock, or earlier if counsel désire it, is a great 
provocative to diffuseness ; and the vanity of a défendant like Guiteau is stim- 
nlated by theassignment of so long a period for display. 

More serious criticisms may be made on the conduct of the prosecution. It is 
diilicult to understand why the case of the prosecution should hâve included 
proof of the difEerence between "stalwart" and " half-breed " republicans, and 
why a topic of this class, irrelevant certainly at that stage, should bave been 
invoked by the prosecution. The ordinary course would hâve been to bave 
proved tliekilling, and then rested. If the défendant wanted to show that he 
was in a state of insaiie political excitement about " stalwartisra " and "half- 
breedisio," tlien it was incumbent on him to show in what this excitement 
consisted. But this was for the défendant. For the prosecution to raise at 
the ontset the question, not only was irregular as a matter of procédure, but 
introduced into the case a political feature which could not afterwards be got 
rid of. and which was the cause of much^vaste of time and of many disreputable 
intexiudes. Nor can the speeches of Mr. Porter be regarded with unmixed 
approval. Undoubtedly his cross-examination was judicious, so far as it drew 
Guiteau f ully out. But his closing speech would hâve been far more effective 
bad he refused to reply to Guiteau's interruptions. Cut from the speech 
its argumentative parts, and there remains a large mass of vituperative 
retorts between prosecution and défendant — retorts in which both parties 
employed the most virulent terms which the English language contains. In 
a review of Twiss' life of Lord Eldon by Mr. Sergeant Talfourd, himself an 
eminent lawyer, it is said that Lord Eldon, then Sir John Scott, when con- 
ducting state prosecution, " maintaiiied a courtesy of demeanor which won tha 
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respect of his most ardent opponents." * * * "He enduied the most 
anxious labor to prevent " the peiialties of the law " falling on one who, towever 
guilty, was net siibjected to its infliction by the plainest construction of the 
law." I hâve in my possession briefs of counsel in Fries' case, in which Mr. 
Eawle, United States district attorney, conducted the prosecutions, and the 
notes of other criminal prosecutions, in Gen. Washington's administration, 
in which Mr. Eandolph and Mr. Bradford prosecuted as attorney gênerai. In 
thèse notes, and in the printed reports of thèse cases, nothiiig is more reniark- 
able than the scrupulous semi-judicial dignity of the district attorney and of 
the attorney gênerai; and the same remarie may be made as to the coiidnct of 
Mr. Wirt, during his long incumbency of the attorney general's chair, in the 
management of the many cases in which he prosecuted. It is questionable 
whether the district attorney or the attorney gênerai, as the case may be, 
should net, in ail cases not quasi civil, take exclusive control of the prosecu- 
tion. But however this may be, the prosecution should be conducted with 
dignity, and without resort to personal altercation with and vitupération of a 
prisoner, no matter how vile he may be. And this is for two reasons. In 
the flrst place, what may be done in one case may be done in another, and 
ail criminal trials would become scènes of disgracef ul uproar and Biljihgsgate 
abuse. Men of dignity and delicacy would be excluded from criminal courts 
if thèse be the weapons to be used, and public justice would sufEer a serious 
shock in the turmoil in which trials would be thrown. Secondly, the effect of 
altercations of this kind is in the prisoner's favor, and an unjust acquittai may 
be produced from a feeling of reaction against an indecorous prosecution. 

The only question of doubt in the Guiteau case is that of jurisdiction. So 
far as concerns the reason of the question, apart from authority, Judge Cox's 
ruling cannot be assailed. Whether, however, the weight of authority is uot 
dgainst that ruling, is a point for the appellate court to détermine. 

Pkancis "Whakton. 

Note. The charge to the jury, delivered by Judge Cox in the celebrated 
Guiteau case, is a masterly exposition of the law governing the case. That 
it is borne out by the authorities on each point enunciated will be readily 
seen. As to the constitutional rights of the aecused, he certainly did enjoy 
the right to a speedy and public trial by an impartial jury ; and he was in- 
formed of the nature and cause of the accusation ; was confronted with the 
■witnesses against him, and had compulsory process for obtaining witnesses in 
his favor, and at the expense of the government ; and he not only had the right 
to hâve the assistance of counsel, but also exercised the right to appear for 
liimself as counsel. It was the duty of the court to lay down the law in this 
case, as the jury are not constituted judges of the law in criminal cases, 
Fieree v. State, 5 How. 504; U. S. v. 3Iorris, 1 Curt. 23; U. 8. v. Shire, Bald, 
510; U. S. V. Battiste, 2 Suran. 243. 

To eonstitute malice in law, hatred, ill-will, and the like need not exîst. U^ 
S. V. Ross, 1 Gall. 624; People v. Taylor, 36 Cal. 255; Stiles v. -Ste*e,.57 Ga. 
183; State v. Hays, 23 Mo. 287; Revel v. State, 26 Ga. 280. 

To eonstitute murder in the flrst degree the act should not only be wilful,. 
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premeditated,inalicious, and witliout légal justification, but it must hâve been 
connected with the former intention to take life; a flxed design that the aet 
sliall resuit in the death of the party assaulted; a fully formée! and conscious 
design to yu, and with a weapon prepared for the purpose; and délibération 
may be inferred from deliberately procuring the weapon for the avowed pur- 
pose of killing. Com. v. Murray, 2 Ashm. 41; Com. v. Williams, M. 69; 
Kennedy v. Com. 14 Bush, 340; Swan v. State, 4 Humph. 136; Riley v. State, 
9 Humph. 657; Com. v Brum, 58 Pa. St. 1; Lanahan v. Com. 84 Pa. St. 80; 
King v. Com. 2 Va. Cas. 78. 

As to the question of insanity. Every défendant is presumed in law to be 
sane, and the burden of proof is on him to prove his insanity at the time of 
the commission of the act, subject only to the beneflt of a reasonable doubt. 
U. a. V. Lancaster, 7 Biss. 440; Ogletree v. 8taU, 28 Al». 693; U. S. v. Mc- 
Clare, 17 LawEep. 439; Com. v. Hawkins, 3 Gray, 463 ; Com. v. Sddy, 7 Gray, 
583; Com. v. Sogers, 7 Met. 500; Com. v. York, 9 Met. 93; State v. Jones, 50 
N. H. 369; State v. Bartlett, 43 N. H. 224; States. Pike, 49 N. H. 399; People 
V, McCann,W N. Y. 58; Bond v. State, 23 Ohio St. 349; People v. Robinson, 
1 Park. C. li. 649. 

The criminal actor must be of sane mind.as an act does not njake a man 
gujlty unless his mind is guilty, and an insane person cannot, in the légal 
sensé, hâve any intent. Long v. State, 38 Ga. 507. 

Partial insanity can be an excuse only when it deprives the party of his 
reason in regard to the act charged. State v. JÇawrenoe, bl Me. 74; State v. 
Huting, 21 Mo. 464; Bovard v. State, 30 Miss. 600; Com. v. Mosler, 4 Pa. St. 
264; State v. Gut, 13 Minn. 341. And it will not excuse if he had reason 
sufflcient to distinguish between right and wrong as to the particular act. 
Bovard v. State, 30 Miss. 600. 

A person may be sane and insane at différent times, and insane and ina- 
sponsible as to oue subject and sane and responsible as to anotlier. Hall v. Un- 
ger, 2 Abb. U. S. 512; Freeman v. People, 4 Denio, 9; Bew v. Clarli, 3 Ad. & 
Ec. Rep. 79. So that îf the défendant was sane as to the crime committed, his 
insanity on other topics will not save him. Bovard v. State, 30 Miss. 600 ; 
State v. Huting, 21 Mo. 664; Com. v. Mosler, 4 Pa. St. 266. Or if he commit 
a crime in some other matter not connected with the delusion, such delusion 
oonstitutes no defence. State v. Out, 13 Minn. 341; State v. Huting, 21 Mo. 
464; Bovard w. State, 30 Miss. 600; State v. Oeddis, 4:2 lowa, 264; State v. 
Mewherter, 46 lowa, 88 ; Com. v. Mosler, 4 Pa. St. 264. 

"The true test of responsibility lies in the word 'power' — has the défend- 
ant the power to distinguish right from wrong, and the power to adhère to 
the right and avoid the wrong, and the power to govern the mind, body, and 
estate? And it is sufflcient if power to do so is shown to bave existed in réf- 
érence to the particular act. If he was under such defect of reason from dis- 
ease of mind as not to know the quality of the act he was doing, or was under 
such delusion as uot to understand the nature of his jact, or had not sufflcient 
raemoryor reason to know he was doing wrong, then he was not responsible; 
but if he knew what he was doing, and that the act was forbidden by law, 
and took précautions to accomplish his purpose, and had power of mind enough 
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to know what lie was doing at the time, then he is responsiMe, for it is con- 
scious knowledge coupled with the act which constitutes crime." See De|ty, 
Amer. Crim. L. § 236. p. 62, and cases cited. 

The prisoner Mmself endeavored to impress the jury with the idea that he 
had acted under an insane delusion that he had been commissioued by the 
Deity to commit the act, but he failed in his effort to so impress the jury. 
" Monomania is insanity only on a particular subject and with a single delusion ; 
the mind.in other respects retaining its intellectual powers, has imbibed sorae 
single notion contrary to common sensé or expérience. It excuses only when 
it deprives the party of his reason in regard to the act chargea to which it 
must immediately relate, and the delusion must be mental, not moral, and the 
act must be done bonaflde and without malice, and not from motives of re- 
venge for supposed injuries. If the delusion is only partial, the person is 
equally liable with a person of sound mind ; or, if the delusion was an opinion 
that ordinary reason might hâve produced, it will not excuse from crime." 
Desty, Amer. Crim. L. § 25d, and cases cited. 

Moral insanity co-existing with mental insanity has no fcundation in law, 
and will not furnish an excuse from punishment for crime il he is conscioua 
he is doing wrong, whether he has power over his conductor not; so a blunted 
moral sensé sufflcieiit to free the mind from remorse is not insanity. See 
many décisions cited in Desty, Amer. Crim. L. § 25e, p. 69. The vagaries of the 
human mind shaped by religions opinions, superstitions belief, or inspirational 
rhapsodies, however they may aflect the moral character, are in no sensé to be 
considered as delusions constituting an insane condition of the mind, so as to 
excuse from punishment for crime. 

Insanity to be an excuse from punishment should be such as dethrones the 
reason, overpowers the will, and créâtes an irrésistible impulse to perform the 
act, while it deprives the party of thepowerto judge betweenright and wrong 
as to the particular act committed, as is established by abimdant authority. 

It is to be hoped that the charge of Judge Cox, its eflect, and the verdict ren- 
dered, will exercise a salutary influence in the administration of justice in the 
future in cases of premeditated homicide, and that the long conflict of médical 
science, spéculative at most. with its fine distinctions of mental and moral 
aberration, transmission by deseent, physical convolutions of the brain, etc., 
etc., against légal science, upon the subject of human responsibility, will 
speedily approach an end, and criminals be suhject to a reasonable légal test 
of responsibility for crime. — [Ed. 
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N»w ïoBK SniK Manot'o Co. r. Second Nat. Bank op Patebsoh. 

(C7tir«ui'( 0<niTt, D. Neu Jertep. Februaiy 13, 1882.) 

1. Rkmovai, of Causes— JuiîisDiCTroN, Whkn Attaches. 

Where a removal is authorized, the parties lieing citizens of différent states, 
the matter in dispute exceeds $500, exclusive of costs, tlie pétition is in due 
fonn, and a bond executed and flled, jurisdiction ceases in tlie state court and 
attaches hère, and ail further proceedings in the state court are eoram non 
judice. 

X Samb— JurnsDicTioN ovek Incidents. 

The jurisdictional limitation to $500 has référence to the sum In dispute 
between the plaintiS and défendant, and the right of applying creditors to 
corne in and hare their claims adjusted and allowed isa mère incident orer 
which this court will necessarily exercise jurisdiction. 

On Motion to Eemand. 

John W. Taylor, for creditora. 

George S. Hastings, for défendant in attachmeni 

Prestoir Stevenson, tor plaintiff in attachment. 

Nixon, D. J. Two writs of foreign attachment were îssued ont of 
the circuit coart of the eounty of Hudson, in favor of the Second 
National Bank of Paterson, against the New York Silk Manufactur- 
ing Company, a foreign corporation owning property in New Jersey, — 
the first on the third of October, and the second on the twenty-ninth 
of October, 1881, — under which the sheriff of the eounty of Hudson 
attached and made an inventory of the property of the défendant. 
Various motions were made in the circuit court to dissolve thèse at- 
tachments, to which it is only necessary to refer generally, and ail 
of which were denied by the court. Pending an application for the 
appointment of an auditor for the sale of the attached property, pé- 
titions were presented showing proper cases for removal to this court, 
under the act of Mareh 3, 1875, aecompanied by a bond duly exe- 
cuted and filed, and followed by appearance to the attachment 
suits in behalf of the défendant corporation; no objections seem to 
hâve been raised to the sufficiency of the pétitions and bonds. The 
attorney for the attaehing creditor procured from the clerk of the cir- 
cuit court of the eounty of Hudson properly-certified copies of the 
records of the cases, and caused the same to be filed in this court 
on the fifteenth of December, 1881. A motion is now made by the 
party which petitioned for the removal to this court, to remand the 
cases again to the state court. The notice of the application is 
eigned by "James B. Vredenburgh, attorney for the défendant," and 
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etates that the motion is founded "upon ail the proceedings had m 
the cases, and upon the annexed rule." Appended to the notice ap- 
pears a certified copy of a rule made by the judge of the state court, on 
the thirty-first of December, 1881, authorizing the défendant corpo- 
ration to withdraw the appearance to the attachment suits as im- 
providently and irregularly entered. I hâve cOnsidered the argu- 
ments of counsel, and examined the case with care, and find nothing 
in the proceedings or in the order of the state judge, setting aside 
the appearance of the défendant to the attachment, which would 
justify me in granting this motion. 

The suit is clearly within the class of cases 'where removal is au- 
thorized by the acts of congress. The parties are citizens of dif- 
férent states. The matter in dispute exceeds $500, exclusive of 
costs. The pétition is in due form, and no complaint has been made 
against the validity or security of the bond. The pétition was signed 
by the défendant and presented to the state court, and a bond exe- 
cuted and filed for no other purpose than to transfer the case from 
that court to this, and jurisdiction ceased there and attached hère as 
soon as thèse steps were taken. This has been the gênerai tendency 
and resuit of the judicial construction of the removal statutes, both in 
the state courts and in the courts of the United States, for some yeara 
past. Judge Dillon, in his excellent treatise on Kemoval of Causes, 
§ 15, says: 

"If the case be within the act of congress and the pétition is in due form, 
accompanied with the offer of the required aurety or bond, the statute is that 
the state court must accept the surety, or the pétition and the bond, and pro- 
ceed no fiirther in the case. Under such circumstances the state court has no 
power to refuse the removal, and can do nothing to aifect the right, and its 
rightful jurisdiction ceases eo instanti. No order for the removal is nec- 
essary, and every subséquent exercise of jurisdiction by the state court, in- 
cluding its judgment, if one is rendered, is erroneous. And if the right of 
removal has once been perfect, it eannot be taken away by subséquent amend- 
ment in the state or fédéral court," etc. 

The last utterance of the suprême court on this subject, to whiçli 
my attention has been called, is found in the case of Baltimore dsQMo 
R. Co. V. Koontz. The opinion of the court was delivered by thé chlef 
justice on October 31, 1881, and is reported in the Albany Law Jour- 
nal of December 17, 1881. It is there distinctly held that the juris- 
diction changes when the removal is demanded in proper form; that 
it is transferred from the state to the fédéral court; and that ail 
questions relating to the fact of removal are to be determined by the 
last-named court. 
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It necessarily results from thîs that ail proceedings in the state 
court, after a due demand for removal by either party, are cwamnon 
judice. Its jurisdiotion is lost.and no order by that court — I say it 
with great personal respect forthelearned judge who made the order 
in this case — can beinvoked as ground for an application to remand. 
The suggestion was made at the hearing that if I could not find 
grounds for remanding the case, on the proceedings or action of the 
state court, I could at least authorize the défendants in this court to 
withdraw the appearance heretofore entered in the Hudson circuit, 
and thus allow the outside creditors to corne in and share in the pro- 
ceeds of the attached property. But there are two difficulties in the 
way : the first is that ail the presumptions in the case lead to the con- 
clusion that the appearance was authorized in efïect if not in express 
terms; the second is that the attaching creditors hâve acquired an 
exclusive lien upon the property under the attachment act of the 
state of New Jersey, of whieh this coi.rt bas no right, if it had the 
disposition to deprive them. 

The provisions of sections 14, 35, 38, and 39 of the "Act for the 
relief of creditors against absconding and absent debtors," (Eev. St. 
N. J. 42,) show that when the défendant in attachment enters an 
appearance tothe suit without the exécution of the bond prescribed by 
the thirty-third section of the act, the property seisîed by virtue of the 
wriii romains in the custody of the ofi&cer and under the control of 
the court, and is held for the satisfaction of the claims of the plain- 
tiff in attachment, and of such persons as, before the appearance, 
bave entered rules in the minutes of the court to be admitted as 
creditors under such attachment. AU other creditors are then ex- 
cluded from participating in the proceeds of the res until the plain- 
tifif and such applying creditors are paid in fuU. 

This may seem inéquitable and unjust to other meritorious credit- 
ors, who bave for any reasons refrained from becoming parties to 
the proceedings, but it is the reward which the law gives to the dili- 
gent. When the défendant corporation signed the pétition for re- 
moval, and executed the bond, and gave instructions to the attorney 
to take the necessary steps to effect the removal of the suit, into this 
court, it was probably not aware of the légal conséquences of the act, 
and had no thought of depriving other creditors, who had not become 
parties to the attachment proceedings, of sharing in the pro rata dis- 
tribution of the assets. In other words, a mistake in law was made ; 
but I do not understand that I bave any power to corre et mistakes 
in law, if by so doing I take away from other innocent parties any 
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fights which they had acquired by Buch mistakes, It was further 
urged upon the argument that there was p> praoïfcioal difficulty arising 
from the peculiar featurea of the New Jersey act in holding that this 
court had jurisdiction over a suit begun by àttachment in a state tri- 
bunal. The thirty-eighth section makes it lawful for any défendant in 
àttachment to enter an appearançe to the suit of the plaintiff, or 
oi any appiying creditor, without giving bond for the return of the 
property; and after such appearançe to suit or suits the plaintiff 
and creditors shall prooeed in ail respects as if commenced by sum- 
mons. The difficulty, earnestly pressed, was that some of the appiy- 
ing creditors had entered a rule for claims for less than $500, and 
that there was no power in this court to exercise jurisdiction in a 
controversy between parties in a remoyal case where the sum in dispute 
was less than that amount. No question of that kind has yet appeared 
in the case, and it will be time enough to meet it when it arises. 
I hâve no hésitation, howôver, to anticipate it by saying that the 
jurisdictional limitation of the statute to $500 has référence to the 
Bum in dispute between the plaintiff in attaahment and the défend- 
ant ; that the right of appiying creditors to come in and to hâve their 
diaims adjusted and âllowed is a mère incident, to the principal suit, 
and that the court, having acquired jurisdiction over the principal 
Buit, necessarily exercises it over the incident. 

The motion to remand is refused. 

An application is pending for the appointment of an auditor, and 
for the sale of the property as perishable, under the provisions of the 
thirty-ninth section of the New Jersey act concerning attachments. 
The sheriff of the county of Hudson holds the goods and chattels lev- 
ied on under the writ of àttachment, and I perceive no reason why 
an order should not be granted appointing him auditor, and directing 
him to sell the property aceording to law. 
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Bbnbdict V. Williams and another.* 
{Circuit Court, S. D. New York. February 2, 1882.) 

* Pkititt of Contkact— Assignée of Chose in Action. 

Wliere défendants W. and K., citizens of différent states, had entered into 
a couti-aot, by tbe terma of which the latter was to conduct certain litigation 
on behalf of the former, and to reçoive part of the avails thereof for so ùoing, 
and thereafter K. had entered into a contract with M. to assist in the conduct 
of such litigation for a share of Buch avails, with the knowledge of W., and M. 
had assigned his share of such avails to the orator, B., held, that there was suf- 
flcient privity of contract to maintain the suit agaipst K. as his trustée, and 
against W. as a debtor to his trustée for him. 

2. Ekmotal of Cause — Distinctions bbtwbkn Lboal and Equitacle Pko- 

CBDURB. 

"Where an action commenced in a state court, in which the distinctions be- 
tween légal and équitable procédure are done hway with, is remored to a cir- 
cuit court of the United States, it is removed to that aide of the court where 
the appropriate relief, if due, can be obtained. 

In Equity. On demurrer to bill. 

William A. Beach, for plaintiff. 

Edward M. Shepard, for défendant. 

Wheeler, D. J. This cause has been heard on demurrer to the 
bill. It was commenced in the state court, and removed to this court. 
The bill shows that the défendant Williams, a citizen of Connecticut, 
made a contract with the défendant Kernochan, a citizen of Massa- 
chusetts, by the terms of which the latter was to conduct litigation in 
behalf of the former against the Kansas Pacific Eailway Company, as 
counsel, and to reoeive one-fourth part of avails thereof for so doing; 
that by a contract between Kernochan and Edwin E. Meade and 
Henry E. Knox the latter two were to assist in the conduct of the 
litigation, and to share equally with the former in the one-fourth part 
of the avails; that the litigation was conducted by them with the 
knowledge of Williams, and proceeded until the sum of |27,500 was 
received from it as the avails of it, by him; that Meade sold and 
assigned his share of thèse avails to the orator, a citizen of New York ; 
that Knox has been fuUy settled with, and that Meade's share has 
not been paid over. 

The principal grounds of demurrer assigned are that there was no 
privity of contract between either Williams and Meade or Williams 
and the orator ; that Williams is only liable to Kernochan, who may 
be liable over to Meade or to the orator ; and that the orator's rem- 
edy, if he has auy, is at law. The want of privity relied upon, how- 

*Reported by S. Nelson White, Esq., of the New York bar. 
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ever, is not material. It may be that the orator had only to pay 
Keriuichan as he agreed to, but, if so, he bas not paid to Kernochan 
Meade's share. That share, if payable to Kernochan, was payable to 
him for Meade, and Meade would hâve the right to proceed for it 
against both ; against Kernochan as his trustée, and against William? 
as a debtor to his trustée for him. This right he could sell and 
assign, as the bill allèges he did sell and assign it to the orator; and 
when 80 sold and assigned to the orator, be became vested with the 
right also in some manner to enforce it. 

It is understood that the distinctions between légal and équitable 
procédure are done away with in tbe state courts, from which the ôase 
was removed; and that there the remedy is to be sought by the real 
owner of a cause of action in his own name. In thèse courts thèse 
distinctions are kept up, although the proceedings at law conform to 
those of the courts of the state. 

At common law a mère chose in action was not assignable at ail, 
although it was assignable in equity, and hence an assignée of a 
chose in action could not main tain an action at law upon it in his own 
name, but could in the name of the assigner for his own benefit, or he 
could proceed in equity to recover it, and, if he did, must proceed in 
his own name. The orator took the only mode that was open to him 
in the state court. Had the proceedings remained there his rights 
would hâve been wrought out by the appropriate methods there pro- 
vided. But when the proceedings were removed into this court, they 
were neither removed from a court of law, or the law side of a court, 
to the law side of this court, nor from a court of equity, or from the 
equity side of a court to the equity side of this court ; but they were 
removed from that court as it was, where remédies are administered 
without this distinction, to this court, where this distinction is ob- 
served. And the removal was necessarily to that side of this court, 
where the appropriate relief, if due, could be obtained. He is merely 
the assignée of a chose in action, which accrued to Meade, or to Ker- 
nochan for Meade. The proceedings are in his own name, and he can 
go forward with such proceedings only on the equity side of the court. 
His right is a purely équitable one, and strictly cognizable in his own 
name in a court of equity only, or only where équitable remédies are 
administered, and the remedy is none the less équitable because it 
might not be so classed in the state court. 

The demurrers are overruled, with leave to the défendant to answer 
over within 30 days on payment of costs of demurrer. 
V.10,no.2— lé 
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riOTJTHERN Express Co. v. St. Louis, Tron Mountain & Southern 

Ey. Co.* 

{Circuit Court, E. D. Mîssom i.) 

SaMB V. MeMPHIS & LiTTLE EocK E. Co.' 
(Circuit Court, E. B. Arkantas.') 

DiNSMOEE, Président, etc., r. Missouri, Kansas & Texas Ry. CoJ 
(Circuit Court, B. Kanaaa.) 

Same V. Atohison, Topeka & Santa Fe E. Co. 
(Circuit Court, B. Kanaaa.) 

Same v. Denvbr & Eio Grande E. Co. 
(Circuit Court, D. Colorado. February 21, 1882.) 

1. ExPEBBS Business Depined. 

The express business is à tiranch of the carrying trade, the object of whicli is 
to carry small and valuable packages rapidly and saf ely. 

2. CoMMON Carriers — Railboad Companies Not Entitled to Open Express 

Mattek. 

A railroad company has no right to open and ihspect packages conveyed over 
its road whioh are in charge of an express Company. 
S. Same— Express Oompanibs Entitled to Do BcsiNEsa on RaiIiKoads— Rail- 
boad COMPANIES BOUND TO FUUNISH PROPBR PACrUTIBS —DISCRIMINATION. 

Railroad companiea are bound, as common carriers, tp allow express compa- 
nies to do business on their roads, and to provide such Conveyances, by spécial 
cars or otherwise, attached to their trains, as are required for the safe and 
proper tranaportation of express matter, and they are bound to extend the use 
of such facilities on equal terms to ail who are engaged in the e,xpress business. 

4. Same — Rates of Compensation. 

Railroad companies are entitled to fair and reasonable rates of compensa- 
tion. 

5. Same— How Fixed Where Parties Disagree. 

Where rates of compensation cannot be agreed upon, the question of what 
rates are fair and reaaonable is for the courts to décide. 

6. Same— Cannot be Eixbd bt Railroad Company. 

A railroad company cannot lawfully flx upon an absolute rate of compensa- 
tion and insist upon being paid by express companies in advance or àt the end 
of each trip. 

7. Same — Where There Has Bebn no Prbvious Arrangement as to Rates. 

Where no previous arrangement has existed, the court may devise a mode cl 
compensation to be paid as the business progresses, with power of final re- 
vision. 

*Reported by B. F. Rei, Esq., of the St. Louis bar. 
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8. Samb— "Whbrb a Pbevious Akranqement Has Existed. 

Courts may assume that rates of compensation which hâve existed between 
such companies are prima fade reasonable and just, and may require parties to 
conform to them as their business progresses, with the right on either side to 
keep and présent an account of their business to the court at stated intervaJs, 
and claim an addition to or rebate from the amount so paid. 

9. Same— Railkoad Companies Entitled to Securitt. 

In such cases the railroad company may require a bond from the express 
Company in advance to secure the payment of any amount which may thereaf- 
ter be found to be due. 

10. Same— Provisions of the Constitutions and. Statdtes of Missouri and 
Arkansas. 

Statutory and constrtutional provisions establishing maximum rates for trans- 
portation of passengers and freight on railroads, and forbidding discrimination 
in charges pr fa«ilities in transportation between transportation companies and 
individuals, do not présent any obstacles to the enforcement of the rights of 
express companies in the manuer above indicated. 

In Equity. 

In the case of the Southern Express Go. v. St. Louis, Iron Mountain 
é Southern Ry. Co. the plaintitf avers, in substance, that it is a 
corporation organized under the laws of Georgia, and has for a long 
time been engaged in doing an express business ; that prior to the elev- 
enth of May, 1880, it had been doing business as au express company, 
on the defendant's road, under a contract. which the défendant was at 
liberty torescind; that on the eleventh day of May, 1880, the défend- 
ant, through its président, notified the complainant by letter that 
after the twenty-sixth inst. it could not do business over defendant's 
road; that the plaintiff is lawfuUy entitled to demand and to receive 
the same facilities of transportation on said road as may be accorded 
by défendant to itself, and that it is entitled to déductions for acces- 
sorial service. 

The bill concludes with the foUowing prayers: 

(1) That during the pendency of the suit the défendant may he restrained 
frominterfering with the facilities now enjoyedby the Southern Bxpress Com- 
pany, now accorded it; from interfei-ing with its messengers; from refusing 
to receive and transport, in tlie sarae manner as défendant is now doing, the 
express matter and messengers of the Southern Express Company, or inter- 
fering with its business or présent relations with défendant in any manner 
whatever, so long as the express company is willing and ready to pay aecord- 
ing to ail légal rates therefor. 

(2) ïhat if, during the pendency of the suit, any dispute should arise 
between the parties as to what is reasonable compensation for transportation, 
the complainant may be permittçd to bring the matter ber'ore the court for its 
décision. 

(3) That défendant may be required to transport the express matter, safes 
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and mp'^'if':)7->rs of the Southern Express Company by the same trains, and to 
the same accommodation, as it may transport its own express matter; tliat it 
bG required to transport express matter for statutory toUs and compensation, 
as provided by law ; that défendant may be required to make a reasonable 
rebate or réduction from its charges to the Southern Express Company, to be 
flxed by decree of court, by reason of its performance of accessorial service as 
specifled. 

(4) That a permanent injunction may issue to the same purport and effect 
as is prayed in regard to a preliminary injunction. 

The défendant, in its answer, dénies the material allégations of the 
bill, and avers : 

That since the first of J une, A. D. 1880, it has formed and organized an ex- 
press department of its roaid, and has been and is now receiving and trans- 
porting over its lines, and delivering, freight commonly Icnown as express 
freight, as it has a right to do ; that the express business is a legitimate busi- 
ness of défendant ; that it can serve the publie without the intervention of 
the Southern Express Company, and can serve it as well, and that it is unjust 
to the stockholders of the company to permit a third party to make use of the 
property of défendant and the services of its employés to reap the profit for 
the transportation of freight whicli belongs to it ; that the compensation it 
has received from the plaintifC for transportation over its Unes during the 
term of the existence of the eontract was inadéquate for the service performed; 
that the conduct of complainant in the management of its business, its inter- 
vention between défendants and its customers, its taking a large amount of 
freight which was not properly express freight ; its continued violation of its 
contracts under which it was permitted to do an express business, and its 
concealment and withholding true and correct reports of the weights of ex- 
press freights transported over defendant's line of road, occasioned great dam- 
age to défendant, and compelled the termination of said eontract ; that as a 
common carrier it owes to complainant no other duty than to any other per- 
son desiring to transport freight over its road ; that défendant does not elaim 
the right to exclude the transportation of express matter of complainant over 
its road, and has always been willing, and is now willing, to transport any 
express matter in spaces in its cars selected by itself, and under the supervis- 
ion, care, and control of its own employés, and dénies that complainant has 
any light to hâve allotted to itself any particular space in defendant's cars, or 
to permit its messengers to take charge of its express freight. 

The plaintiff filed a gênerai replication in the usual form. Sub- 
stantially the same points of law were raised by the pleadings in the 
other cases. A preliminary injunction was granted in the case of the 
Southern Express Co. v. St. L., I. M. d S. Ry. Co., November 6, 1880. 
The case came up for final hearing before Miller and McCraby, JJ., at 
St. Louis, Missouri, on the seventh of Febraary, A. D. 1882. Attorneys 
for the parties to ail the above-entitled causes were présent, and in 
pureuance of an agreement between them ail of said causes were 
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argued and sabmitted together, so far as the questions of law tliorein 
involved were concerned. 

Olover é Shepley, S. M. Breckenridge, and F. E, Whitfield, for the 
plaintifif in the case of the Southern Express Company v. St. Louis, Iran 
Moimtain é Southern Railway Company. 

F. Ê. Whitfield, for the plaintiff in the case of the Southern Ex- 
press Company v. Missouri dt lÂttle Rock Railway Company. 

Clarenee A. Seward, for the Adams Express Company in ail three 
of the cases; and — 

George F. Edmunds, John A. CampbeU, and Clarenee A.Sewwrd, for 
the plaintifs generally. 

Gov. John C. Brown appeared for the défendants generally. 

Ja». 0. Broadhead and Thomas J. Portis, for the St. Louis, Iron 
Mountain & Southern Eailway Company. 

B. C. Brown, for the Missouri & Little Bock Eailway Company. 

0. W. Peck, for the Atchison, Topeka & Santa Fe Eailway Com- 
pany. 

Lyman K. Bars, for the Denver & Eio Grande Eailway Company. 

Thomas J. Portis, for the Missouri, Kansas & Texas Eailway Com- 
pany. 

Milles and MoCbabt, JJ., being absent, Tbbat, D. J., read the 
foUowing opinion and order in the first of the above-entitled causes : 

MiLLEB, Justice. In thèse cases, argued before me at St. Louis with 
Judges McCrary and Treat, I can do no more tban présent certain 
gênerai conclusions at whioh mymind has arrived in regard to the 
propositions argued by counsel, 

1. I am of the opinion that what is known as the express business 
is a branch of the carrying trade that has, by the necessities of com- 
merce and the usages of those engaged in transportation, become 
known and recognized ; that while it is not possible to give a défini- 
tion in terms which will embrace ail the classes of articles so usually 
carried, and to define it with précision by words of exclusion, the 
gênerai character of the business is sufficiently known and recognized 
as to require the court to take notice of it as distinct from the trans- 
portation of the large mass of freight usually carried on steam-boats 
and railroads; that the object of this express business is to carry 
small and valuable packages rapidly in such a manner as not to sub- 
ject them to the danger of loss and damage which to a greater or less 
degree attends the transportation of heavy or bulky articles of com- 
merce, as grain, flour, iron, ordinary merchandise, and the like. 

2. It bas become law and usage, and is oue of the necessities of 
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this business, that thèse packages should be in the immédiate charge 
of an agent or messenger of the person or company engaged in it; 
and to refuse permission to this agent to accompany thèse packages 
on steam-boats or raiiroads in whieh they are carried, and to deny 
them the right to the control of them while so carried, is destruc- 
tive to the business, and of the rights which the public hâve to the use 
of the raiiroads in this class of transportation. 

3. I am of the opinion that when express matter is so confided to 
the charge of an agent or messenger the railroad company is no 
longer liable to ail the obligations of a common carrier, but that, when 
loss or injury occurs, the liability dépends upon the exercise of due 
care, skill, and diligence on the part of the railroad company, 

4. That under thèse circumstances there does not exist, on the part 
of the railroad company, the right to open and inspect -11 packages 
so carried, especially -when they hâve been duly closed or sealed up 
by their owners or by the express carrier. 

5. I am of the opinion that it is the duty of every railroad company 
,to provide 8uch conveyances by spécial cars, or otherwise, attached 
to thejr freight or passenger trains, as are required for the safe and 
proper transportation of this express matter on their roads, and that 
the use of thèse facilities should be extended on equal terms to 
ail who are actually and usually engaged in the express business. 
If the nùmber of persons claiming the right to engage in this 
business at the same time, on the same road, should become op- 
pressive, other considérations might prevail ; but, until such a State 
of aiïairs is shown to be actually in existence in good faith, it is 
unneeessary to consider it. 

6. This express matter and the person in charge of it should be 
carried by the railroad company at fair and reasonable rates of com- 
pensation, and where the parties concerned cannot agrée upon what 
that is, it is a question for tbe courts to décide. 

7. I am of the opinion that a court of equity in a case properly 
made out has the authority to compel the railroad oompanies to earry 
this express matter, and to perform the duties in that respect which 
1 hâve already indicated, and to make such orders and decrees, and 
to enforce them by the ordinary methods in use, necessary to that 
end. 

8. While I doubt the right of the court to fix in advance the pré- 
cise rates which the express companies shall pay and the railroad 
companies shall accept, I bave no doubt of its right to compel the 
performance of the service by the railroad company, and after it is 
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ju;j,lor£'(l to ascertain tlie necessary compensation and compel its 
payment. 

9. To permit the railroad company to fix upon a rate of compensa- 
lion which is absolute, and insist upon the payment iû advance or 
at the end of every train, [trip,] wonld be to enable them to defeat 
the just rights of the express company, to destroy their business, and 
would be a practical déniai of justice. 

10. To avoid this difficulty I think that the court can assume that 
the .rates or other mode of compensation heretofore existing between 
any such companies are prima fade reasonable and just, and can 
require the parties to conform to it as the business progresses, with 
the right to either party to keep and présent an account of the busi- 
ness to the court at stated intervais, and claim an addition to or 
rebate from the amount so paid; and, to secure the railroad ooin» 
pàïriësin any sam which may be thus found due them, a bond from 
the express company may be required in advance. 

.11. Where.no such arrangement has heretofore been in existence, 
it iS' compétent for the court to devise some mode of compensation to 
be paid' as the business progresses, vrith likè power of final révision 
on évidence, référence to matter, etc. 

12. I am of the opinion that neither the statutes nor constitutions 
of Arkansas or Missouri were intended to affeot the right asserted in 
thèse cases; nor do they présent any obstacle to such decrees as may 
enforce the rights of the express companies. 

In the case of the Southern Express Go, v. Iron Mountain dk South- 
ern R. Co., MoCrary, J., made the foUowihg order: 

In this case it is ordered that the injunctibn hereinbefore granted 
shall remàin in force until otherwise ordered by the coiirt. Coûnsel 
.will be heard at a convenient time upon the question of the form of 
the decree to be entered herein,, in pursuance of the opinion of the 
«ourt, announced by Mr. Justice Miller, and hère with filed.* 

*0n concluding the reading of Justice Miller's opinion, Judge Tkeat said 
that when Justice Miller and Judge McCrary were présent lie did not under 
the law hâve any voice in the décision of the case. Were it not so, he would 
put in writing a dissenting opinion as to some of the conclusions stated, for 
lie was elearly of the opinion that it was beyond the powers and f unctions of 
the court to hold, practieally, under their control the administration of rail- 
road affiairs as to freight and other business. The powers of the^court extend 
no further than to compel equality of rates without discrimination, but notto 
«ettle or prescribe rates. 

' For final decree see posf, 869. 
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BuBGESs V. Geaffam and others. 
{Circuit Court, D. Massachusetts. January 23, 1882. ) 

L EqUITT— RiGHT OF JUDGMKNT DbbTOR TO RedEEM. 

"Where the statuts of a state gives a judgmeat créditer power to sell unen- 
cumbered estâtes, (St. Mass. 1874, c. 188,) and no notice is required to be gi ven to 
thedebtor unless he is found within .the county, and the debtor résides in a 
distant city, a court of equity will permit an amendment to the complainant's 
bill for relief, if the facts authorize a rédemption, though the period for ré- 
demption has passed. 

2. Same — Want of Notice— Relief from Mischances. 

Where the piaintiff had no actual notice of the sale of the land under exécu- 
tion, and could bave had none, except by some accident, and the land was sold 
for about one-flftieth part of its value, equity will relieve, although through 
some failuire of notice, not imputable to the défendant nor to the complainant, 
the complainant has lost her estate. Courts of equity were instituted to relieye 
from such mischances. 

3. Same — Purchaseb with Notice. 

Where a party bought an estate two or three days after a bill was flled for 
about one-fourth of its value, the deed not containing the true date nor the 
true price, and he had a written agreement with his vendor regulating their 
respective rights in case of litigation with plaïutilï, he is a puruhaser with 
notice. 

In Equity. Bill for relief. 

This bill, brought by Christine J. Burgess, of Providence, Ehode 
Island, against sundry citizens of Massachusetts, charged that tbe 
défendants Graffam and Newhall severally obtained judgments 
against her, in Massachusetts, upon pretended debts not justly due 
them, of $28 and $30, respectively, with costs; and that they and 
the attorney and deputy sheriff, and the other défendants, couspired 
to deprive her of a house and land in Melrose, used by her as a rési- 
dence in summer, and worth $10,000, with no eneunibrance upon it; 
that they carried out the conspiracy by selling the said estate, upon 
the exécutions, to the judgment creditors themselves, for $73.10 and 
$81.21, respectively, without notice to her, and by keeping the sales 
from her knowledge until the year had expired which the statute 
allows for redeeming lands sold on exécution; that Newhall then 
sold out to Graffam, who, with certain of the other défendants, took 
forcible possession of the house, and removed and converted furni- 
ture and other personal property, worth $3,000, and committed 
other trespasses ; that the complainant had offered to pay to Graffam 
the amount for which the property had been Bold upon the exécu- 
tions, with reasonable costs and charges, but that he had refused to 
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take less than $750 for a release of his interest in the estate. The 
bill prayed that Graffam might be enjoined from committing any 
waste, and from selling the premises, and might be required to de- 
liver them to the complainant. The answer of Graffam denied ail 
fraud, combination, and conspiracy, and averred that the judgments 
were dulj' obtained against the complainant after notice and appear- 
ance, and that the property had been duly and legally sold at auction; 
th.it the year for rédemption haîl expired, and the title of Graffam 
had become perfect ; that he had duly and properly bought NewhaU's 
title, and was the légal and équitable owner of the estate ; that ail 
the proceedings were open and public, and the complainant knew of 
them, or might, with reasonable diligence, hâve kriown of them ; that 
hc removed and stored the personal property, as he had a right to 
do, and gave the plaintiff notice of the fact. The answer further 
averred that Graffam had sold ail his interest in the estate to Her- 
bert F. Doble, of Quincy. The other défendants answered, denying 
ail fraud and conspiracy, etc. The plaintiff amended her biU, and 
made Doble a défendant, alleging that he was not a bonafide pur- 
chaser, and that he bought with notice. 

E. P. Brown and Belva A. Lockwood, for complainant. 

A. A. Ranney, for défendants. 

LowELL, C. J. Of the actions against her the défendant had 
notice, and she cannot aver and prove, in this collatéral suit, that 
they were not founded upon just debts, By a récent statute of Mas- 
sachusetts the power of a judgment creditor to sell his debtor's 
lands at auction, which was formerly confined to equities of rédemp- 
tion, bas been extended to unencumbered estâtes. St. 1874, c. 188; 
Hackett v. Buck, 128 Mass. 369; Woodward v. Sartwell, 129 Mass. 
210. No notice is required to be given to the debtor unless he is 
found within the county. A notice must be posted in the town, and 
one in each of two adjoining towns, and must be published in some 
newspaper printed in the county. Thèse notices are not intended 
for the information of the debtor, as is apparent from their character, 
and from the fact that they are equally essential when the debtor 
bas had personal notice as when he bas had none. Their office is 
to inform the public, and obtain bidders at the sale. 

In the sale on Graffam's exécution ail the forms of law were com- 
plied with. It was made at the office of the sheriff, as is not unusual. 
There were no bidders excepting the creditor, and the sheriff did not 
adjourn the sale, as he should hâve done, if he had any reason to 
suppose that competitors would appear at the adjournment. I do not 
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laiow tLat t'iere was any hope of this, for the law requires no notice 
i)f the adjournment excepting a proclamation at the time and place 
of the: original sale. I cannot agrée that the sheriff stands in a fidu- 
ciàry relation to the debtor. He is a mère agent or servant of the 
law, and must be protected if he has honestly carried ont the instruc- 
tions of the statute. 

.jl'do not find a oonspiracy among thèse défendants, such as is 
charged against • them. I think it probable that Graffam was angry 
with the eompiainant for her neglect and refusai to pay his small 
bill ; that he hoped to obtain power over her, by a failure on her part 
tô learn of the sale, in order that he might compel her to do what he 
considered right; tbat is, to pay him and his attorney handsomely, 
according to their own views of liberality, for their time and trouble 
and vexation. He might hâve followed methods more advantageous 
to the eompiainant. He might hâve levied on her real estate by 
appraisement and extent; or, after selling the realty, he might hâve 
paid himself from the rents and profits; he might hâve tak«n Per- 
sonal property ;• he might hâve warned her of the danger in which she 
stood. Graffani says he did warn her; but it is very doubtful whether 
the conversation which he testifies to did not take place after the 
foreclosure was complète. If it was before that time it is the worse for 
him, because it was a totally inadéquate warning, not unlikely to 
mislead her. This is the only évidence of any act of his which looks 
liké cOncealment; but I do not think it was intended to deceive her, 
nor thât it did, in fact, deceive her. I believe the truth to be that he 
did not feel easy to take this valuable estate, even after the fore- 
closure, until he had given her one more opportunity to pay the 
debt;, and tliat, finding her still unreasonable, his conscience was 
appeased. 

Ti^ese several things that Graffam might bave done, he did not do; 
but whatever might be required of him by good morals, or good iieigh- 
borhood, or a regard to the opinion of mankind, he was under no légal 
obligation to do any of thèse things; and, as I hâve failed to fmd on 
his part any positive act of fraud or concealment, or anything more 
than silence when the law required no speech, I cannot find illegality 
in his conduct, and, of course, there was no oonspiracy on the part 
of the other défendants. I must, therefore, dismiss the bill as against 
the attorney, the deputy sheriff, and the défendant Newhall, who sold 
his judgment to Graffam, as he had a right to do, and the défendants 
who removed the furniture. If thèse persons are liable to suit, it is 
in trespass or trover. 
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The only remaining questions are whether Doble is a honafiie pur- 
chaser without notice; and whether the plaintiff can and ought to be 
permitted . to redeem the estate. By a récent statute of Massachu- 
setts a lis pendens is not to affect the title to real estate, except as to 
the parties to the suit, and volunteers and persons having actual 
notice, until a mémorandum containing certain particulars of the 
suit has been recorded in the registry of deeds, and no such mémo- 
randum was filed by the défendant. Whether this statute must 
govern the action of the circuit court in equity I do not now consider. 
Doble, in my opinion, is eitber not a purchaser, or he is one with 
notice. He bought the estate two or three days after the bill was 
filed for about one-fourth of its value ; the deed does not contain the 
true date, nor the true priée; and he had a written agrecment with 
Graffam, regulating their respective rights in case of litigation with 
this plaintiff within three years. The litigation wag already begun, 
to be sure, but he had notice that it was probable, and provided 
against that contingency. He is clearly a purchaser with notice, 
unless the whole contrivance was the cover of a sham sale, which I 
am inclined to think it was. 

The bill is not framed as a bill to redeem, but ail the facts neees- 
sary to such a bill hâve been pleaded and proved ; the technical de- 
fect is that the complainant does not ask for rédemption, nor oiïer to 
pay what is due. The court has fuU power to permit an amendment 
at this stage of the case, jf the facts authorize a rédemption. Neale 
V. Neales, 9 Wall. 1. 

The land was sold for about one-fif tieth part of its value, with ail 
due f orm ; but it is not usual to sell land for so small a debt, when 
there are readier means for collecting it, by levy and extent, or by 
taking personal property. For this reason I do not think I ought to 
hold the complainant to bave lest the estate by her négligence. She 
had no actual notice of the sale, and could bave had none, except by 
some accident. She knew that her property might be taken to pay 
the debt ; but there is no évidence that she knew that, by the opéra- 
tion of law, 50 times the debt was likely to be taken. 

I hold, therefore, that through some failure of notice, not imput- 
able to the défendant Gralïam, because he was not bound to give 
notice, and not imputable to the complainant, who happened to live 
in a distant city, she has lost lier estate by a harsh and intentionally 
undisclosed act of the défendant, though a disclosure was not legally 
obligatory. 

Courts of equity were instituted to relieve against such mischances. 
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A very analogous case of relief is found in National Bank of N. A. v. 
Norwich Savings Soc. 37 Conn. 444. There a decree of foreclosure 
had been made by a court having j'urisdiction, and a second mortga- 
gee had notice by mail, as required by the statute, and the decree 
recited that notice had been given ; but, as it had not been received, the 
foreclosure was opened after the fuU time allowed by the decree had 
expired. 

There are many cases where statutory foreclosures are held condu- 
sive in equity but they are cases in which there was actual notice, 
and the only question was whether, when a statute bas given ample 
time for rédemption, by parties having notice, anything short of fraud 
should be permitted to excuse a failure to act within the ample time 
allowed by statute. 

I hold, therefore, that the plaintiff may amend within 60 days, on 
thèse terms ; that she shall pay ail costs to the date of this decree, 
and a reasonable attorney fee to the counsel who conducted the case 
for the défendants. If this is done, she may redeem against Graf- 
fam and Doble. 

Interlocutory decree acccordingly. 



Caerieb V. TowN OF Shawangunk.* 

{Circuit Court, S. D. New York. February 9, 1883.) 

, MuNiciFAL Bonds — Bona Flde FunciiASKR — Constructive Kotice of In- 

VALIDITT. 

Apurchaser before maturity of municipal bonds payable to bearer, is iiot, ipso 
facto, chargeable witli constructive notice of tlieiralleged invalidity becuuse he 
undertook to satisfy himself by investigation that the condition necessary for 
their issuance had been fuifllled, and did not rely on their face. Sucli knowl- 
edge, when there are no marks of inflrmity on ihe face of the bonds aud no 
want of powor in the municipality, la a question of fact. 
. Same — Samb — RpjciTAL op Fdlpilmbnt of Conditions. 

Where the offleers issuing municipal bonds are invested with power to dé- 
cide whether the conditions précèdent to their issue hâve been complied with, 
their récitals to that eftect in the bonds, when held by a bonafide purchaseï, 
are conclusive. 

Motion for new trial. 

Charles C. Leeds and Charles H. Winfield, for plaintiff. 

D. M. De Witt, for défendant. 

*Keported l)y S. Nelson White, Esq., of the Nev/ York bar. 
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Shipman, D. J. This is an action at law to recover the amouut due 
upon Bundry bonds for $2,400 issued by tbe town of Shawangunk, çind 
payable to bearer. The bonds recited that they were issued in pur- 
suance of the act which is hereafter mentioned, and by duly-appointed 
commissioners. 

The second section of chapter 880 of the session laws of 1866 pro- 
vided that it should be lawful for the commissioners appointed by 
the county judge, upon the application of twelve freeholders, résidents 
of the town, to borrow on tbe faith and crédit oi the town such 
Bum of money as the tax-paying inhabitants of the town should fix 
upon by their assent in writing, not exceeding a specified percentage 
of the assessed valuation of the property of the town for the year 
1865: 

"Provided, however, that the powers and authority conferred by this sec- 
tion shall oiily be exercised upon the condition that the consent shall first be 
obtained in writing of such number of the tax-payers of such town, their 
heirs, or légal représentatives, appearing upon the last assessment roll for the 
year 1865, as shall represent a majority of the taxable property of such town ; 
proof of which shall be by the acknowledgement or proof thereof as required 
for deeds of real estate filed in the town and county clerks' offices of the re- 
spective counties, and annexed to a copy of the assessment roll of the town 
for 1865. * * *" 

For the purpose of showing that the plaintifif, whether a purchaser 
for value or not, had the title and rights of a honafide holder, because 
he was the successor of the Dime Savings Bank, whioh was a purchaser 
for value before maturity, and without notice of any claim of non-liabil- 
ity on the part of the town, the plaintiflf proves, by the attorney of the 
bank, that before the purchase and before maturity he investigated 
whether the consent of the town to the issue of the bonds had been 
obtained as prescribed by the act. Before the examination he had 
never heard of any claim on the part of the town, or its officers, that 
the bonds were invalid. He examined a certified copy of the consent 
and assessment roUs of the town, and ascertained that the majority 
of the persons upon the assessment list had signed the pétition or 
consent to the bonding of the town, and that the conaents represented 
a majority of the property of the town, and that thèse facts had been 
certified to by the prcper officers. The witness testified : 

"I carefully added up and reviewed tlie additions already added up, proved 
the figures, and found them coi-rect. I counted the naines for myself, and I 
read the certilicate. It was the county clerk's of Ulster county. * * * i 
ascertained that ail the names on the consent roll were on tlie assessment 
roll, and checked them ofE and added up the amount of the property." 
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The resuit of the investigation was reported to the bank, which 
thereupon bought a large amount of the bonds for 90 per cent, of 
their par value. The certified copy was delivered to the bank, and 
was thereafter mislaid and lost. 

It was not claimed by the défendant that the bank had any actual 
notice of any alleged invalidity of the bonds, but the défendant, after 
the plaintiff had rested, offered a certified copy of the consent roli of 
the town, in pursuance of which the bonds were authorized to be 
issued, together with a certified copy of the assessment roll of the 
town for the year 1865, to show that the consent of the majority in 
value of the tax-payers was not obtained, and insisted "that the bank 
must stand or f ail by the roll as it in fact was, not by any mistaken 
interprétation of it by its attorney ; that it was not a bona fide 
holder without notice, because it had undertaken to investigate the 
matter, and did not rely on the face of the security." 

The court excluded the évidence, to which ruling the défendant 
excepted, and a verdict having been subsequently directed for the 
plaintiff, filed a bill of exceptions and a motion for new trial. The 
question in regard to the exclusion of the certified copies of the con- 
sent and assessment roUs, for the purpose for which they were offered, 
was the only one which was argued by the défendant. 

It will be observed that thèse roUs were not offered either upon 
cross-examination of the attorney or as independent évidence to show 
that he had actual notice of any defect in the number of consents, or 
that he would bave had notice if he had exercised reasonable dili- 
gence ; but they were offered upon the alleged ground that, inasmuch 
as the bank's attorney had examined certified copies, it therefore 
<30uld not be a hona fide purchaser, if a comparison of the consent 
roll with the assessment roll would show that the consent of a major- 
ity in value had not been obtained, although diligent scrutiny, at the 
time of the purchase, did not disclose the alleged fact. 

The defendant's proposition was that the purchaser before matu- 
rity of municipal bonds, payable to bearer, is not a hona fide holder if 
he undertakes to investigate the validity of the bonds which he pro- 
poses to buy, and investigation would hâve revealed to him a defect, 
although it was not disclosed by diligent examination, and that such 
purchaser is charged with notice of ail that a complex record might 
show, although it is not claimed that he had notice of any defect in 
the bonds, and it is elear that diligent scrutiny of the copies of the 
public records which were furnished to him did not disclose any sug- 
gestion of such defect. No such artificial rule in regard to notice haa 



HAUMOND V. OLMSTBAD SBOS. 223 

been estatlished, It is true that purchasers of municipal bonds are 
charged with notice of the lawB of the state which authorized the 
issue, and of a want of power in the municipality or its ofScërs to 
exécute or issue the bonds. In this case, it is fairly to be gathered 
from the statute that the commissioners were invested with power 
to décide whether the proper number of tax-payers had conserited, and 
whether, therefore, the condition précèdent had been complied with, 
and their récitals in the bonds, when held by a hona fide purchaser, 
are conplusive. Coloma v. Eaves, 92 D. S. 48é ; Humboldt v. Long, 92 
U. S. 642; Walnut v. Wade, 103 U. S. 683. Knowledge, by the pur- 
chaser of municipal bonds before maturity, of their invalidity, when 
there are no marks of infirmity on the face of the instrument, and 
there is no want of power in the municipality or its officers to exé- 
cute and issue the bonds, is a questiori of fact. It being admitted 
that. the purchaser before înaturity, for value, had no actual notice 
or suspicion of any defect, and the bonds in substance reciting com- 
plianoe with the condition précèdent which was required by the 
statute, the arbitrary rule claimed by the défendant, which déclares 
that he did hâve constructive notice of a defect, does not exist. 

The motion for a new trial is denied, and the stay of proceedings 
is vacated. 



Hammond v. Olmstbad Beos. 
{Circuit Court, B. Conneeticut. February 16. 1882. "s 

l. AgENCT— ACCOTJNTING WITH PltlKCrPAL. 

Where in an accounting with the principal an agent sells the property of his 
principal under instructions, at various dates, upon a fluctuating marlset, the 
subsequently placing ail the sales as of one date is improper, and he will be lia- 
able to his principal for the balance betwceu what he received and what he 
accounted for. 

Shipman, D. J. This is an action at law, which, by written stipula- 
tion of the parties waiving a trial by jury, was tried by the court. The 
faots which are found to be true are as foUows : 

On August 11, 1879, the plaiutilï owned two eribs of unshelled corn in the 
town of Dunlap and state of lowa. The défendants were his agents for the 
purchase and sale of the corn. They were authorized by letter of August 11, 
1879, upon certain conditions not material to the présent case, to sell 10,000 
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bxisliels for 34 cents or more per bushel, and to sell the balance for 37 cents or 
more. On September 6, 1879, they sold, through S. H. McCrea & Ce, of Chi- 
cago, 10,000 bushels at 34| cents per bushel, to be delivered in October. 

On August 25th the plaintifE, feariag that one of the cribs was weak and 
might fall, iastructed the défendants to sell what could not be made safe. On 
August 28th he telegraphed them to " hold on if you hâve not sold." By letter 
of the SHUie date he wrote that he concluded to wait until he had heard more 
deijnitely the condition of the cribs. On September 5th he wrote them to sell 
the weak crib, with no restrictions as to price, and "the balance hold till we 
know how the new crop cornes in, or touches 34, when sell up to 10,000." [t 
is évident that the latter part of this restriction had référence only to 10,000 
bushels. It was not intended to alter the directions which had been pre- 
viously given as to the residue of the corn. If the price should touch 37, 
(which was then considered very doubtf ul,) they were authorized to sell. Tho 
sale of September 6th was satisfactory to the plaintifE. 

On September 20, 1879, the défendants sold, through S. H. McCrea & Go., 
15,000 bushels at 37J cents per bushel, to be delivered in October, and the 
same day telegraphed the plaintifE that they had sold 10,000 bushels at the 
price above named. 

The plaintifE had purchased and put into the cribs, in the winterof 1878-9, 
what was estimated at 26,165 bushels. Corn always shrinks somewhat indry- 
ing, and some is taken by cattle, or stolen from the cribs, so that a shrinkage 
is expeoted whea it is shelled. On September 26, 1879, the défendants com- 
menced shelling the plaintifE's corn, and in due time it was shipped to Chi- 
cago, 

On October 17, 1879, corn was rising in price, and the plaintifE, supposing 
that about 6,000 bushels were unsold, telegraphed tlie défendants to "let Mc- 
Crea handle the balance of the corn on this market, and hold and sell on break," 
to whicli telegram the défendants replied in the following letter, dated October 
18, 1879. 

" Your telegram was received last evening, asking us to let McCrea handle 
the balance of the corn on this market, and hold and sell on break. We an- 
swered you by red message that we can't get cars fast enough to fill sale, but 
wiil sliipas fast as possible. We (in common with ail other shippers) hâve 
been terribly troubled about the shortage and scarcity of cars. The railroad 
seems to be doing so much business that we only get about two or three cars 
when we 'w^ant six, and so we dare not sell the balance of your corn in a round lot 
because the chances are we wouldn't be able to fill it without loss to you ; but 
we will continue to ship as fast as possible, and we think you will get the bal- 
ance in on thèse good priées. Sorry we sold quite so soon, but no one dreamed 
of siioli an advance. Will send you check for $1,600 as soon as we get account 
sales as you requested." 

Otlier letters passed from défendants to plaintifE of no especial importance 
to the présent issue. A letter of October 22d did not tend to change the plain- 
tifE's iinderstanding in regard to the saleof September 20th, but would natur- 
ally bave the contrary tendency. 

On Becember 5, 1879, and on January 13, 1880, the plaintifE was in Dunlap, 
and was told by the défendants that his corn amounted to 24,492.30 bushels, 
and tiiat the sale of September 20th was of 15,000 iustead of 10,000 bushels, and 
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that they supposed that they had so informed him by telegraph. The défend- 
ants bave not been in the habit of selling their own corn for future delivery. 
They usually cribbed a small crib, and also purchased, in the summer, corn 
which they were in the habit of sending to McCrea & Ce, to be sold as it ar- 
rived. Corn sold at the market rate, to be delivered in the future, is always 
sold in lots of 5,000 bushels, or multiples of 5,000. If smaller lots are sold for 
future delivery there must be a discount from the market rates. In 1878-9 
the défendants had a crib of about 3,000 bushels. They sold corn to McCrea & 
Co. in September, October, and November, 1879, in addition to the 25,000 bush- 
els upon future delivery, as follows: 

Sept. 10 1,354.06 bushels at 33^ cents. 

" 11 427.08 « " 33i " 

Oct. 13 381.34 " " 37| " 

» 17 523.12 " "39 " 

" 22 945.10 " " 46| « 

" 23 947.08 " " 45| " 

» 25 1,440.20 " ".45| " 

" 28 944.46 " ''42 " 

" 29 992.38 " " 41 " 

" 31 415.20 " " 41| " 

Nov. 3 395.10 « "421 " 

" 11 484.46 " " 42| " 

In the winter of 1879-80 the défendant bought a new lot of unshelled corn 
for the plaintifiE, so that, crediting hitn at the rate of 37 J cents for 14,492 
bushels, lie ovired then $79, which he paid. 

There is no dispute in regard to the sale of 10,000 bushels at 34| cents on 
September 6th. 

This suit is brought to recover from the défendants the amount 
which the plaintff claims they received for his corn in excess of 37^ 
cents per bushel for 14,492 bushels, or damages for breach of con- 
tract. 

The plaintiff claims damages because his corn would hâve amounted 
to more than 14,492 bushels had the défendants exercised the care 
required by the contract. He claims that there was or should hâve 
been an excess above 37J cents, because the défendants violated their 
instructions in selling at that sum, and did not send the balance to 
McCrea for sale, but sold it themselves from time to time ; and, lastly, 
if no insti-uctions were violated, they sold but 10,000 bushels at 37J, 
and the residue at a greater sum. 

The first two positions are untenable. The plaintiff's case must 
rest entirely upon the third point. If 15,000 bushels of the plaintiff's 
corn were sold on September 20th, it was a sale in pursuance of exist- 
ing restrictions. 

It is clear that the défendants sold on September 20th 15,000 bush- 
v.l0,no.2— 15 
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els to "be delivered in October, and that they telegraphed the plaîntiff 
that they had sold 10,000 bushels. They say that when they learned 
in January, 1880, that their telegram was for 10,000 it was a great 
surprise. That the mistake was caused by the hurry and press of 
business ; that it was not their custom to sell for future delivery ; that 
on September 20th they had not 5,000 bushels on hand, and that 
they would not undertake to sell what they did not hâve ; and, in brief, 
that the information which the telegram gave was a mistake, while 
in fact the plaintiff's corn was sold and delivered under the contract 
of September 20th. . 

Were it not for the defendant's letter of October 18, 1879, 1 should 
think that this was the correct theory, and I should much pref er tu 
adopt it. But unless they supposedj when they wrote on October 18th, 
that they had about 5,000 bushels of the plaintifif's corn, the letter is 
senseless. , 

They had bought 26,165 bushels. There is always a shrinkage 
from the purehased amount. They had sold, as they now say, 25,- 
000 bushels. Under the most favorable circumstances, considerably 
less than 1,000 bushels would remain. Tlie plaintiff wrote to let 
McCrea handle the balance. They reply as though they had a large 
quantity on hand. "We can't get cars fast enough to fill sale, but 
will ship as fast as possible. » * * "We dare not sell the 
balance of your corn in a round lump, because the chances are we 
wouldn't be able to fill it without loss to you." A "round lot" means 
a lot of 5,000 bushels. This letter shows, beyond dispute, that the 
writer thought, on October IBth, he had about 5,000 bushels of the 
plaintiff's corn to sell, and that he was intending to ship it from time 
to time, and let it take the chances of the market. The subséquent 
placing ail the plaintiff's corn under the sale of September 20th was 
improper. 

The défendants received for the plaintiff's corn $314.19 more than 
they crédit him in the account, and he is entitled to recover said sum, 
with interest from December 5, 1879. 

Let judgment be entered aocordingly. 
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WoKLEY, Adm'r, etc., v. Nobthwbstebn Masonio Aid Association. 

[Circuit Court, D. lowa. 1882.) 

I. Corporations for Benevolent PtmPOSEa — Cbrtificates Payable to 

DbVIBBES — Aj)MIKfI8TRAT0n — ACTION BT. 

An administrator cannot maintain an action on a policy or certiflcate, issued 
by a corporation incorporated for benevolent purposes under the statute of 
Illinois, approved April 18, 1872, as amended by an act approved March 28, 
1874, by which policy or certiflcate the corporation agreed to pay to the 
devjsees of décèdent a sum of money within 30 days af ter proof of his death. 

The plaintiff, in his pétition, states that Phillip H. Worley, de- 
ceased, died on or about the twenty-seoond of October, 1880, intes- 
tate, and that the plaintiff is the duly-appointed administrator of his 
estate ; that the défendant is a corporation organized and existing 
under the laws of Illinois ; that among the papers of décèdent were 
two policies or certiflcates issued by the défendant, whéreby the de- 
fendant agreed and contracted to pay to the devisees of said décèdent, 
•within 30 days after receiving évidence of said Worley's death, cer- 
tain sums of money, to be arrived at and computed from the number 
of members in the division of which the décèdent was constituted a 
member of said association by such certiûcate, at a sum certain for 
each member of the respective class in such division. 

The plaintiff avers that he fuUy performed ail covenants and con- 
ditions on his part ; that satisfactory proofs were made to the Com- 
pany of the death of Phillip II. Worley ; that the amount due in the 
aggregate upon the two certiflcates is the sum of $6,299.55; and that 
the défendant refuses to pay ttie plaintiff the amount due upon said 
policies or contracts. 

The défendant, for answer, states that it is not a life insurance 
Company, nor a corporation for peouniary profit; that it is organized 
for benevolent purposes, solely under the provisions of the statute of 
minois, approved April 18, 1S72, as amended by an act approved 
March 28, 1874, and providing for the organization of corporations, 
not for pecuniary profit, by three or more persons making, aigning, or 
acknowledging, and filing in the office of the secretary of state, a cer- 
tificate stating the name and the title by which said corporation or 
Society or association shall be known in law, the partieular business 
and objects for which it is formed, etc.; that the défendant has no 
capital stock, and that its sole object and purpose, as declared in the 
certiflcate, is to procure pecuniary aid to the widows, orphans, heirs, 
and devisees of the deceased members of said association; that by 
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said act under which the défendant was organized it is provided that 
"associations and societies which are intended to beneflt the widows, 
orphans, heirs, and dévisses of deceased members thereof, and where 
no annual dues and premiums are required, and where the members 
shall reeeive no money as profit or otherwise, shall net be deemed 
insurauce companies," the business of insurance not being one for the 
carrying on of which corporations can, by the terms of said act, be 
organized; that the défendant is an association such as is described 
in the act of March 28, 1874, no annual dues or premiums being 
paid or required to be paid by its members, and no money or profits 
paid or contemplated to be paid to them ; that the benefits arising 
from membership in said association accrue solely to the widows, 
orphans, heirs, or devisees directly for their own sole benefit, and are 
not part of the estate of such deceased member, or payable to his 
administrator ; that the benefits arising from the membership of said 
Phillip H. Worley in said association, as shown by the certifieate set 
forth in the pétition, are payable to his devisees and not to other 
persons; and that said plaintiff, as administrator of the estate of said 
Phillip H. Worley, is not entitled to reeeive the same. Défendant 
avers that it bas no knowledge or information sufficient to form a 
belief whether said Phillip H. Worley died intestate, and submits 
that the grant of letters of administration on his estate to the plain- 
tiff would not bind the devisees or legatees of the last will of said 
deceased, if such will should be proved to exist, nor would a pay- 
ment to plaintiff, as administrator, protect the défendant from lia- 
bility to such devisees or lei^atees, if any such should prove to be. 

The plaintiff demurs to the defendant's answer, and the case is 
befr-:e us upon the demurrer. 

E. F. liichman, for plaintiff. 

Putnam é liogers and W. J. Culver, for défendant. 

Love, D. J. This action, in both form and substance, proceeds 
upon a breach of contract. The contraet is contained in the certifi- 
oates, copies of which are exhibited with the pétition. The certifi- 
cates provide that, for certain considérations therein mentioned flow- 
ing from Phillip H. Worley, deceased, the association promises and 
agrées to pay to the devisees of said décèdent certain sums of money 
therein specified. In order to maintain the action the plaintiff must 
allège and show a breach of the contract. What breach bas the 
plaintiff assigned? What breach can he assign ? He has not alleged 
that the défendant association has failed, neglected, or refused to pay 
to the devisees of the décèdent the sums of money in question. This 
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could not be alleged or shown, because the plaintiff bas himself stated 
tbat there are no devisees in existence. The breaeh upon which the 
plaintiff must rely is the non-payment of the moaey to him as admin- 
istrator of the decedent's estate. But is tbis a breaeh of the stipula- 
tions of the contract? The contract is not tbat the défendant Com- 
pany shall pay to the décèdent in bis life-time, or to the administrator 
of bis estate at bis death. The contract could not bave made such a 
provision, since it would bave been utterly répugnant to the whole 
purpose, scope, and design of the association, as provided in the very 
law of its existence. Would a contract by the défendant to pay 
money to the décèdent during bis life, or to the administrator of bis 
estate at bis death, bave been valid under the second article of incor- 
poration, providing tbat the business and object of the association 
is to secure pecuniary aid to the "widows or orphans, heirs and 
devisees of deceased members of the association?" In the présent 
case the contract is by its express terms to pay to the devisees. Was 
it any breaeh of tbis contract not to pay to the administrator of the 
estate ? Would it bave been a breaeh to bave refused payment to 
the widow, orphans, or heirs of the deceased ? 

The stipulation entered into by the members of tbis bene volent or 
charitable association was to pay money in certain proportions to the 
devisees of the décèdent ; tbat is, to such person or persons as he 
should appoint by bis will to receive the money. It so happens tbat 
he died without appointing any beneficiary of bis bounty. Is it any 
breaeh of the stipulation not to pay to the widow or the orphans or 
the heirs, or to the creditors of the décèdent ? Neither the décèdent 
nor the défendant corporation intended by tbis contract to provide 
for the widow, heirs, orphans, or creditors of the décèdent. The 
expression of one thing excludes other and différent things. The 
désignation of devisees in the contract excludes the other classes — 
the heirs, widow, orphans, and creditors. Who will undertake, with- 
out violence to the known meaning of words, to say tbat the word 
"devisees" in tbis contract can be construed to mean directly or indi- 
rectly the widow, or orphans, or creditors ? But if the administrator 
shall receive the money due upon tbis contract it will go through bis 
hands to one or ail of thèse classes of benefioiaries. Indeed, I see no 
escape from the conclusion tbat if the administrator shall collect the 
money it must go primarily to the decedent's creditors. The only 
ground upon which the administrator can enforce payment is that 
the money belongs as assets to the decedent's estate. He surely can- 
not collect the money as représentative of the widow, orphans, or heirs 
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at law, and for their exclusive benefit ; since in making a contract for 
the payment of money to "devisees" the décèdent clearly excluded 
the other classes for whose benefit alone he could hâve contracted 
according to the articles of incorporation. Since, then, the adminis- 
trator must, if he collects the money at ail, proceed upon the ground 
that it is assets of the estate, it is clear that the creditors must be 
first satisfied — a resuit manifestly inadmissible. No one, surely, will 
seriously contend that the creditors of the décèdent are entitled to 
payment ont of the fund in question. 

Why the décèdent did not by will appoint some beneficiary, some 
devisee, to receive his bounty under the contract in question we know 
not. He was himself a Mason, and a member of the benevolent 
association represented by the défendant corporation. He may, in 
making the contract, hâve had in contemplation some individual 
whom he purposed to make the object of his bounty, and he may hâve 
changed his mind with respect to the object of his intended bounty. 
He may hâve made up his mind that his associâtes should not be 
called upon to contribute the sums required to fulfil the contract 
•which he had entered into with the corporation. At ail events, he 
died without appointing by will any one to receive the money, and 
the only presumption we can indulge in is that he intended not to do 
what he omitted to perform. Can we présume without proof thathe 
failed to appoint devisees, as contemplated by the contract, in consé- 
quence of carelessness or inadvertence ? Is négligence to be pre- 
sumed? 

If B. stipulâtes with A., upon a considération flowing from A., to 
pay money to G., howmust A., suingB. upon the contract, assign the 
breach ? Must he not allège the non-payment to C. as the breach of 
the contract ? Would it not be a fatal variance to assign the non- 
payment to A. as the breach of the contract ? And, A. dying, must 
not his administrator, suing at law to enforoe the contract, allège the 
breach to be a non-payment of the money to C. ? The contract pro- 
viding that the money be paid to C, the administrator would certainly 
fail on the ground of variance if he assigned as a breach of the con- 
tract non-payment to any party other than C. So, in the présent 
case, the administrator must assign his breach tp be the non-payrnent 
to the decedent's devisees, as required by the contract. 

To meet this difSoulty the complainant's counsel suggested in the 
oral argument the analogy between a note payable to the order of the 
payée and the présent case. Suppose the payée sliould die without 
making any order appointing the party to whom payment should be 
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made, ■would his administrator be precluded from mainiaining his 
action upon the instrument ? Certainly not ; but the difficulty witb 
this argument is that there is no real analogy between the two cases. 
A note payable to the order of the payée is to ail intents and pur- 
poses, in légal effect, payable to the payée himself. The note becom- 
ing due, the payée may sue upon it in his own name, and recover 
judgment. He need not assign or indorse it, or in any other way 
order the note to be paid to any third person. But in the présent 
nase it was not the légal effect of the contract that the money was 
payable to the décèdent in his life-time. He could hâve maintained 
no action at ail upon it. What the very contract provided was that 
the money should, after his death, be paid to such persons as he 
should, by will, appoint to receive it. This was its légal effect, as evi- 
deneed by its express "words; and the question is, can the admin- 
istrator step in and enforce it contrary to its légal effect ? Can he sue 
upon the contract, alleging it to be payable to any one except the 
deeedent's devisees ? And if he should recover the money, can he pay 
it out in distribution to any one but the devisees of the décèdent? 

Since the argument of this case at the bar, the question of the 
right of an administrator to sue in a case like the one now before us 
has been before the suprême court of lowa in the case of McChire v. 
Johnson, 10 N. W. Eep. 217. In this case the suprême court decided 
that the money due upon such a policy does not belong to the estate 
of the décèdent as assets; that the only person "who has any interest 
in it, and who can sue for it, is the beneflciary ; and that the executor 
can maint'ain no action, the estate not being entitled to the money. 
The court further holds that the Code, §§ 2372, 1182, "contem- 
P- .tes a case when the policy of insurance is payable to the deceased 
or his légal représentative," and not when it is payable to another 
person for the use and benefit of such person. The court distin- 
guishes this case from Kelly v. Mann, 10 N. W. Eep. 211. In that 
case, says the court, the money received from the insurance company 
was assets belonging to the estate, and being such it was held under 
the statute that it should be inventoried and disposed of according 
to law. 

Suppose a devisee had been appointed by the décèdent, would not 
payment to him be good ? Would not his acquittance be a valid dis- 
charge of the obligation to the défendant ? And in such case could 
the présent administrator maintain an action upon the contract to 
recover the money from the devisee as assets belonging to the estate ? 



232 FEDERAL EEPORTER. 

This was tlie very point decided in McCltirc v. Johnson, supra, It 
was there held that such an action could not be maintained because 
the money due was not assets belonging to the estate. 

And so, in the case before us, the action cannot prevail because the 
administrator bas no title to the contracts sued on, either by opéra- 
tion of law or by express terms of the instruments. If he had the 
légal title to the chose in action, and if its proceeds, when collected, 
were assets belonging to the estate, he could maintain a suit for the 
money in whosesoever hands found. 

Demurrer to answer overruled. 

McCeaby, C. J., concurs. 



WaLLEE V. NOETHEBN ASSURANCE C!o. 
{Circuit Court, D. lowa, N. D. April, 1881.) 

1, iNStlEANCB POLICT— PbOVISIOIîS BiNDINO ON iNBtTRKD— WAIVEB NoT PkB- 

8UMED. 

Wliere the terms of a policj- of flre insurance provide that "if the interest 
of the assured in the property be any other than the entire, unconditional, and 
sple ownership of the property for the uses and beneflt of the assured, or if the 
building stands on leased ground, it must be so represented to thèse companies 
and so expressed in the written part of this policy ; otherwise the policy will 
be void." It is the duty of the party applying for insurance to disclose the 
nature of his interest in the property to be insured, and from the mère fact 
that the company's agent made no inquiry concerning the extent of applicant's 
interest, a waiver of the provision on the part of the Company cannot be pre- 
sumed. 

2. SAME — EXPOBCEMENT OF PnOVISION. 

Such provisions must be upheld and enf oreed, not simply on the ground that 
jt is a warranty to be enforced independently of their materiality, but upon the 
ground that it calls for the disclosure of material facts. 

At Law. On motion for a new trial. 

This is an action at law upon a policy of fire insurance to recover 
damages for the destruction by tire of a certain building. The pol- 
icy sued on déclares that John E. Waller has paid the premium for 
insuring against loss or damage by fire the property hereinafter de- 
Ecribed, in the several sums foUowing, to-wit : On his five-story, shin- 
gle-roof irame building, etc. Said policy further provides as fol- 
lows: 
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' If Ihe interest of the assured in the property be any other than the entire, 
iLnconditional, and sole ownership of the property for the use and benefit of 
the assured, or if the building stands on leased ground, it must be so repre- 
sented to thèse companies, and so expressed in the written part of this policy ; 
otheivvise the policy will be void." 

It appeared on trial, and the fact was found by the jury, that the 
interest of the assured was that of a mortgagee only, though he beid 
by a deed unconditional on its face and was in possession. When 
the assured applied for the insurance no inquiries were made by tbe 
company's agent, and no représentations were made as to the nature 
and extent of the plaintiff's interest in the property, and there was 
no statement in the policy concerning the same. The property was 
found by the jury to be of the value of $8,000 or |9,000, and it is 
eonceded that the interest of the assured therein was much less, be- 
ing only about $5,000. Plaintiff moves to set aside the gênerai ver- 
dict in favor of défendant upon the ground that it is inconsistent 
with the gênerai findings, which are in substance stated above. 

Shiras, Van Duzee é Hcnderson, for plaintiff. 

Finke de Lyon, for défendant. 

McCrart, C. J. The policy provides that "if the interest of the 
assured in the property be any other than eutire, unconditional, and 
sole ownership of the property for the use and benefit of the assured, 
• * * it must be so represented to the insurer, and so expressed 
in the written part of the policy, otherwise the policy will be 
void." The interest of the assured in the property insured in the 
présent case was not an entire, unconditional, and sole ownership, 
but on the contrary he held only a lien in the nature of a mortgage 
given to secure a loan of some $5,000. This fact was not repre- 
sented by the assured to the défendant, and is not stated in the policy. 

There is no proof tending to show that the défendant was aware of 
the fact. On the contrary, it clearly appears that the plaintiff's 
mortgage, so far as the record disolosed the facts, is a secret lien, being 
a conveyance absolute on its face ; and since it was accompanied by 
actual possession in the mortgagee, there was nothing to rebut the 
presumption that he was the absolute and sole owner. Thèse cir- 
cumstances made it the duty of plaintiff to disclose the nature of his 
interest, even if it were eonceded that a mortgagee out of possession, 
and whose interest is disclosed by the record, might be excused from 
so doing. There are strong reasons for upholding and enforcing the 
provision of the policy under considération. It is certainly a very 
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reasonable and proper provision in a contract of insurance of this 
character, which requires the party seeking insurance upou properfcy 
to state any faots which it is material for the ineurel* to know. ïhat 
the nature and extent of the assured in the property is material, must 
appear very clear upon the least reflection. 

In Ins. Co. V. Laivrence, 2 Pet. 25, Maruhall, C. J., in delivering the 
opinion of the suprême court of the United States, speaking of this 
very question, said : 

"It may not be necessary that the person requiring insurance should state 
every encumbrance upon his property which it might require of liim to state 
if it was ofEered for sale, but fair dealing requires that he should state every- 
thing which might influence, and probably woukl influence, tho miud of the 
underwriter in forming or declining the contract. 

"A building held under a lease for years, about to expire, might be generally 
spoken of as the building of the tenant; but no underwriter wôuld be willing 
to insure it as if it was his, and an oller for insurance statiug it to belong to 
him would be a gross imposition. 

"Generally speaking, insurauces against flre are made in the confidence 
that the assured will use ail précautions to avoid the calamity insured against 
which would be suggested by his interest. The extent of his interest must 
always influence the underwriter in taking or rejecting the risk ; and in esti- 
mating the premium, so far as it may influence him in thèse respects, it ought 
to be communicated to him." 

Thèse observations apply with great force to the présent case. 
The plaintifE appeared to be the owner. The property was worth 
nearly double the amount of the insurance asked for. Assiuming, tbere- 
fore, that he was the owner, he would bave a large interest in guard- 
ing against the destruction of the property by lire ; but when the fact 
was developed that he was not the owner, and held only an équitable 
lien upon the property as security for a sum but little greater than 
the amount of his insurance, it is seen that in fact his interest in the 
protection of the property was comparatively slight. It might well 
be that the défendant, if advised of the faets, would bave declined to 
insure his équitable interest as mortgagee, or would bave declined to 
insure it for a sum so near equal to its full value, or would bave 
charged a mucb bigher premium, The provision in question is, 
therefore, one which must be upheld and enforced ; not simply upon 
the ground that it is a warranty, and therefore to be enforced inde- 
pendently of its materiality, but upon the ground that it calls for the 
disclosure of material facts. 

Upon this subject, in addition to the case above cited, see the foUow- 
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ing: Ins. Co. v. Lawrence, 10 Pet. 507; Marshall, Fire Ins. 789; 
Jenidns v. Ins. Co. 7 Gray, 370; May, Ins. §§ 272, 287, 289, 291; 
Rohrbach v. Ins. Co. 62 N. Y. 47. 

But it is insisted that compliance with this provision of the policy 
was waived by the défendant compariy, beoause ite agent made no 
inquiry concerning the estent of plaintiff's interest, and plaintiflf made 
no statement upon the subject. The évidence does not support this 
position. The contract was that if the interest of the assured was 
any other than the entire, unconditional, and sole ownership, then he 
was to represent the facts to the company, — not that he was to dis- 
close them truthfuUy if requested, or that he would make trne and 
fuU answers to questions upou the subject. The duty of disclosing 
his interest, the same being less than the entire ownership, was plainly 
devolved upon the plaintiff, and for good reason, since he knew and 
the agent of the conjpany did not know the facts. In other words, 
under the contract the défendant was authorized to assume that the 
property was owned absolutely by the applicant for insurance, unless 
the contrary was represented by him, and more especially in a case 
where the applicant held what appeared to be an absolute title. A 
waiver of this condition of this policy cannot, therefore, be pre- 
sumed from the mère fact that the agent of the défendant made no 
inquiry upon this subject. 

The case might hâve been différent if the plaintiff had been called 
uponto sign an application, and to answer written or printed ques- 
tions touching his interest, and had failed to do so. In such a case 
the issuing of the policy, not with standing a failure to answer some 
of the questions, might well be held a waiver of such answers. Hall 
V. Ins. Co. 6 Gray, 186; Liberty Hall Ass'n v. Ins. Co. 7 Gray, 265. 
And it may also be true that where the policy requires an applica- 
tion, aïid provides that it shall contain a f ull and true exposition of 
ail the facts in regard to the condition, situation, value, and risk of 
the property insured, a company insuring without such application 
may be held to waive the représentations required to be embraced 
therein. Corn. v. Ins. Co. 112 Mass. 136. 

Thèse authorities are not in point, for the reason that in the prés- 
ent case no written application was provided for in the policy, and, 
as already stated, the duty of divulging the fact that he was not the 
full owner of the property was devolved upon the plaintiff. Besides, 
it would be an unwarranted extension of the doctrine of estoppel to 
hold that a party may waive that, the existence of which he does not 
know, and is not in duty bound to ascertain. 
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The proof shows, and the fact is found by the jury, that the nature 
of the interest of plaintiff was not known to défendant prior to the 
fire. It was a secret interest, and there is nothing in the évidence 
tending to show that the knowledge on the part of défendant of the 
nature of plaintiff's interest ought to be inferred. May, Ins. § 506; 
Finley v. Ins. Co. 30 Pa. St. 311; Farten v. Ina. Co. 9 Gush. 490; 
Allen V. Ins. Co. 12 Gush. 366. 

Motion for new trial overruled. 

Love, D. J., concurs. 



Harvet, Eeceiver, etc., v. Lord, 

{Oircuit Vourt, iV. D. Illinois. January 4, 1882.) 

1. Natioîjal Banks — Voluntaby Liquidation— Cbeditok's Bill— Vexatious 

Lli'IGATlON — PLBA in ABATEMBNT. 

A creditor's bill was flled against a national bank, before the passage of the 
act of congress of June 30, 1876, (19 St. at Large, 63,) and a receiver was ap- 
pointed, who took possession of the property of the bank. An amended bill 
was filed in the cause, atter the passage of that act, to seoure the beneflts of the 
act, to which ail the stockholders were made parties. Subsequently the comp- 
troller of the currency appointed a receiver to wind up the affairs of the bank, 
and this suit was brought by him against one of the stockholders. Hdd, on 
demurrer to a plea in abatement, which set forth thèse facts, that the défend- 
ant is entitled to judgment on the ground that, as the stockholder's liability 
can be completely enforced in the suit in equity, the gênerai rule applies that 
a debtor ahall not be vexed by two suits in the same jurisdiction for the same 
cause of action. 

2. Same— AuTHORiTT OF Comptholler dp Cubrenct- Voluntaby Liquidation 

— IIeceivebs. 

Whether the comptroller of the currency is authorized to appoint a receiver 
for a national bank, which is in voluntary liquidation, after a court of com- 
pétent jurisdiction has appointed a reuciver and instltuted proceedings under a 
cifcditor's bill to enforce the liability of the stockholders, quosre. 

On Demurrer to a Plea in Abatement. 

Mason d Mason, for plaintiff. 

F. H. Kales and H. B. Flurd, for défendant. 

Blodgett, d. J. This a suit at law brought by Harvey, as receiver 
of the Manufacturers' National Bank of Ghicago, against Thomas 
Lord, to enforce his liability as a stockholder of the bank. To this suit 
the défendant has pleaded in abatement that on the third day of Feb- 
ruary, 1875, one James Irons, who was then a judgment créditer of the 
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Manufacturera' National Bank, filed in this court a creditor's bill to 
enforce payment of his judgment; that such proceedings were taken 
in the case that Joël D. Harvey was appointed receiver of ail the prop- 
erty and affecta of the bank, and entered upon the discharge of the 
duties of his office and took possession of the property of the bank; 
tLat afterwards, on the fifth of October, 1876, an amended bill was 
filed in said cause, to which ail the stockholders of the bank were 
made parties, by which the complainant sought, in behalf of himself 
a id ail otber creditors, to enforce the liability of the stockholders of 
the bank for the purpose of discharging the indebtedness of the bank ; 
that the défendant in this suit, as one of the stockholders of the bank, 
•was made a party to the Irons suit; that said suit in chancery is 
still pending, and this suit at law ie brought for the same cause, and 
to eijforce the same liability, which the creditor's bill by Irons seeks 
to enforce as against this défendant; and therefore he prays an 
abatement of this suit. 

At the time the original bill was filed by Irons there was no ex- 
press provision in the national banking law for the enforcement of a 
stockholder's liability by the macbinery of a creditor's bill, and the 
suprême court, in Kennedy v. Gibson, 8 Wall. 498, had decided that 
the stockholder's liability could only be enforced through a receiver 
appointed by the comptroUer of the currency. But on June 30, 1 876, 
congress passed an act amendatory of the national banking law which 
provided by the second section as foUows : 

"When any national banking association shall hâve gone into liquidation 
under the provisions of section 5220 of said statute, the individual liability of 
the shareholder provided for by section 5151 of the said statute may be en- 
forced by any creditor of such association, by bill in equity in the nature of a 
creditor's bill brought by such creditor on behalf of himself and ail other 
creditors of the association against the shareholders thereof in any court of 
the United States having original jurisdiction in equity for the district in 
which said association may be located or established. " 

The amended and supplemental bill was filed by Irons af ter the 
passage of this amendment, and was intended to bring ail the stock- 
holders of the Manufacturers' National Bank before the court, and to 
enforce their liability through the agency of the receiver appointed 
by the court in that case. This défendant is a party to and has 
answered in that suit. About a year ago, and long after the amended 
and supplemental bill of Irons was filed, the comptroller of the cur- 
rency appointed a receiver to wind up the aflfairs of this bank, and 
named the same person whom this court had appointed in the Irons 
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euît, and under that appointment, acting under the advice of counsel, 
he has brought suits at law against the etockholders. The only ques- 
tion is whether the suit which had been brought by Irons, and which 
h ad been amended to adapt it tothe provisions of the act of June 30, 
1876, can be pleaded in abatement to this suit at law which has been 
iristituted by the receiver under the authority or sanction of the comp- 
troller. After the filing of the original Irons bill the powers of the 
court under such a bill were materially enlarged by the act of con- 
gress just quoted. That bill was pending when this law took effect, 
and Irons undoubtedly had the right by amendment to make a case 
which would enable the court to administer thèse enlarged powers 
with which it had been clothed pcndente lite. Story, Eq. PI. 336; 
Mix V. Beach, 46 lU. 311. 

It seems to me that there is no room to doubt that this stockholder's 
liability can be completely enforoed in the Irons case; and if it can, 
then I see no reason why the gênerai rule that a debtor shall not be 
vexéd by two suits in the same jurisdiction for the same cause of 
action is not clearly applicable. I may also say in the same connec- 
tion that I hâve great doubts whether the comptroller had any author- 
ity to appoint a receiver for a bank which was in voluntary liquida- 
tion, after the court had appointod a receiver and taken steps under 
a creditor's bill to enforce the stockholders' liability. The statute 
gives the comptroller authority to appoint a receiver in certain cases, 
and then in another section of the same statute provides expressly, 
where a bank has gone into voluntary liquidation and is in process 
of winding up its affairs, any créditer may enforce the liability of 
the stockholder by a creditor's bill; and if the comptroller had not 
acted and appointed a receiver for th© purpose of enforeing the stock- 
holders' liability, I bave no doubt but what the action of the court 
supersedes the right of the comptroller to act in the premises, and 
gives the authority solely to the court to enforce the individual liability 
of the stockholders. 

It cannot, I think, be maintained that eongress intended by the act 
of June 30, 1876, to leave the comptroller any authority over the 
assets of a national bank which has gone into voluntary liquidation 
under section 5220, after a court of compétent jurisdiction had, under 
a creditor's bill, appointed a receiver and taken possession of the 
assets, and initiated proceedings to enforce the liability of stock- 
holders, becausethat would bring about a conflict between theofficers 
of the court and those of the comptroller. The grant of power to 
enforce the liability of the stockholders is plenary and ample, and I 
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«ee no need for any function of the cômptroiler when the affaira of 
the bank are once properly in the hands of the court. 

The demurrer to the plea in abatement ia overraied, and judg- 
ment xendeied on the demurrer. 



Chcno Tunb V. Shcetleff. 

{dreuit Court, D. Oregon. February 13, 1882.) 

L DtrriES — Limitation dp Action to Recoveb— Notice to Importer ov Db- 

OIBION OF BkCBBTABT. 

Under section 2931 of the Revised Statutes the importer is not entitled to 
notice of the décision of the secretaiy upon an appeai from the collecter, and 
the limitation of 90 days within which the importer may commence an action 
under said section to recover duties alleged to hâve been illegally exacted com- 
mences to run from the date of said décision, and not from the time the im- 
porter may hâve knowledge of it. 

Action to Becover Duties. 

W. Scott Beebe, for plaintiff. 

Rufus Mallory, for défendant. 

Deadt, D. J. Chung Tune, a Chînese firm of this city, bring thia 
action to recover from défendant, the coUector of customs at this 
port, the 8um of $1,034.84, alleged to hâve been illegally exacted as 
the duty upon 372 boxes of sago flour, entered hère for consumption. 

The importer duly appealed to the seeretary of the treasury from 
the décision of the coUeetor as to whether the goods were dutiable or 
not, and on September 27, 1881, the seeretary affirmed the action of 
the coUector, but the same was not brought to the knowledge of the 
plaintiff until October 9, 1881. The action was commenced on De- 
cember 27, 1881, the ninety-first day after the décision of the seere- 
tary. 

The défendant demurs to the complaint, for that it appears there- 
from that the action was not commenced within ninety days from the 
décision of the seeretary, as required by statute. 

Section 2931 of the Eevised Statutes (section 14 of the act of June 
30, 1864.; 13 St. 214) provides that the décision of the seeretary of 
the treasury, on an appeai from a décision of a coUector of customs, 
"as to the rate and amount of duties to be paid" on merchandise en- 
tered at his port, shall be final and conclusive, and such merchandise 
"shall be liable to duty accordingly, unless suit shall be brought 
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within 90 days after the décision of the secretary on Buch appeal for 
any duties which shall hâve been paid before the date of such décis- 
ion." 

The plaintiff, admitting as he must that this action was net com- 
menced within 90 days from the décision of the secretary, contends 
that the statute should be construed as if it read : unless the action 
shall be commenced within 90 daye after the importer has knowledge 
or notice of such décision. 

But this construction wonld be plainly without the letter of the 
statute and the apparent intention of congress. The act makes the 
limitation to commence from the date of the secretàry's décision, and 
is silent as to the knowledge of the party or the effect of his want of 
notice. The décision of the secretary is a public act in writing, filed 
in the department, and under the présent treasury régulations is com- 
municated to the collecter and importer. As a matter of fact, the 
plaintiff in this case had notice of décision in 12 days from its date, 
and therefore had 78 days within which to commence suit. In such 
a case there is no ground to claim that the law has operated haidly, 
or 80 as to prevent the plaintiffs from asserting their rights in court 
by the use of ordinary diligence. 

But a case may occur, it is suggested, where, through the négligence 
of the officiais, or other cause, the importer might not learn of the 
secretàry's décision so as to bring his action within the time; yet even 
then, as said in substance by Mr. Justice Strong in Westray v. 
U. S. 18 Wall. 322, in considering a similar question under the same 
statute, the court cannot require a notice to be given to the importer 
to prevent the limitation from running, when congress has not. In 
that case the court held that the importer was not entitled to notice 
. of the liquidation or estimate of duties on his merchandise by the col- 
lecter, so as to enable him to take his appeal to the secretary of the 
treasury within 10 days thereafter, as the statute requires, but that he 
must get his information on that point for himself. 

If any authority is needed in support of this demurrer, beyond the 
plain provision of the statute, that case appears to be décisive of 
this. It is true that the importer may learn of the décision of the 
collecter more readily than that of the secretary, if no means are 
taken to furnish him with either. But the law does not require him 
to be furnished with notice at ail. The department, in the adminis- 
tration of the law, has found it ]ust and convenient to direct that 
notice be given to the importer of the décision of the officer, but the 
failure to do so does not affect the légal rights of the parties. Notwith- 
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standing tbe want of formai notice of the décision, the importer may 
immediately sue to recover back the duties alleged to hâve been ille- 
gally exacted, and the limitation upon his right to do so begins to run 
at the same time. The argument for the demurrer assumes that it 
was the intention of congress that the importer should bave ail of 90 
days within which to commence his action. But as, in the great 
majority of cases, one-third of that period is more than sufficient for 
such purpose, the remaining 60 days must hâve been given to cover 
any possible contingencies, such as the getting or receiving notice of 
the décision of the secretary. 

This action not having been commenced within 90 days from the 
décision of the secretary, it is barred by lapse of time, and the demur- 
rer is therefore sustained. 



XJllman V. Meyeb.* 

{Oireuit Court, 8. 1). Nm York. January 31, 1882. 

1. Statuts op Prauds — Promises to Mabrt. 

The provision of the statute of frauda requiring ail agreemeats not to be 
performed within a year to be in writing, applies to promises to marry. The 
exception in the third section of the statute does not withdraw agreemeats to 
marry altogether from its opération. 

Motion for N^w Trial. 

Wallacb, D. J. I am constrained to hold that the défendant was 
erroneously precluded from the benefit of his defence under the stat- 
ute of frauds on the trial of the action, and that the construction of 
the statute, which, upon a hasty reading seemed correct, cannot be 
maintained. The case turns upon the construction of the statute of 
frauds, the phraseology of which differs from tl^at of the statute of 
Charles II. It is stated in Parsons on Contracts, (vol. 3, p. 3,) that 
although provisions substantially similar bave been made by the 
statutes of this country, in no one state is the English statute exactly 
copied. 

It was alleged in the présent case, and the évidence tended to show, 
that by the terms of the agreement of marriage between the parties 
the marriage was not to take place until some time after the expiration 

•Reported by S. Nelson White, Esq., of the New York bar. 
V.10,no.2— 16 
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of one year. It was held that, by force of the exception in the third sec- 
tion of our statute, promises to marry -were not required to be in writing 
under any circumstanoes, the view being taken that it was the inten- 
tion of the statute to withdraw agreemeuts to marry altogether from 
its opération. 

As an original proposition it might be debated whether the statute 
of frauds was ever intended to apply to agreements to marry. They 
are agreements of a private and confidential nature, which, in coun- 
tries where the common law prevails, are usually proved by circum- 
stantial évidence, and at the time the English statute was passed were 
not actionable at law, but were the subjects of proceedings in the 
ecclesiastical courts to compel performance of them, Nevertheless, 
at an early day after such actions became cognizable in courts of 
law the defence of the statute of frauds was interposed, under that 
clause of the statute which dénies a right of action upon any agree- 
ment made upon considération of marriage unleas the agreement is in 
writing; and though it was held that such clause only related to agree- 
ment for marriage settlements, there seems to hâve been no doubt in 
the minds of the judges that promises to marry were within the gên- 
erai purview of the statute. In our own country, in Derby v. Pkelps, 
2 N. H. 515, the question was directly decided, and it was held that 
although the defence could not be maintained under the marriage 
clause of the statute, it was tenable under the cla,use requiring ail 
agreements not to be performed within a year to be in writing. To 
the same effect are Nichols v. Weaver, 7 Kan. 373, anà Lawrence v. 
Cooke, 56 Me. 193. 

The question h as never been presented in our own state, and the 
ruling upon the trial was made under the impression that the excep- 
tion in the third clause of our statute was meaningless, unless in- 
tended to relate to ail the clauses. It was entirely iinnecessary if 
limited to the particular clause in which it is placed, because by the 
settled construction of the statute the clause did not apply to the 
excepted class of promises. 1 Ld. Eaym. 387; 1 Strange, 34. When 
English statutes, such as the statute of frauds, hâve been adopted 
into our own législation, the known and settled construction of thèse 
statutes has been considered as silently incorporated into the acts. 
Pennock y. Dialogue, 2 Pet. 1. 

A more careful examination has, however, satisfied me that the 
ohly purpose of inserting the exception was by way of explanation, 
and to remove any doubt as' to the meaning of the clause by incor- 
porating into it expressly what would otherwise hâve been left to im- 
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plication. Tins conclusion is more reasonable than the Bupposition 
that se important au innovation upon the statute of frauds would 
hâve been engrafted so ambiguously. If it had been intended to ex- 
clude promises of marriage altogether from the opération of the stat- 
ute, it could hâve been plainly evinced by inserting the exception 
where it would naturally apply to ail the classes of promises required 
to be in writing; as it is, it more obviously refers to the marriage 
clause, and the class of promises covered by that clause. It has no 
necessary relation to the other classes of promises. Whilethe let- 
ters of the parties show a marriage engagement, the terms of the 
engagement and the time of the marriage are not indicated suffi- 
ciently to take the case out of the statute. The évidence offered to 
show that the promise of the défendant was not, by its terms, to be 
performed within a year, was sufficient to présent a question of fact 
for the jury. 

As this question was withdrawn from their considération, there 
mîuBt.be a new trial. 



Third Nat. Bank v. Harrisok and another.* 

Bame V. Samb.* 

{Oireuit Court, E. D. Missouri. Pebruary 13, 1882.) 

1 Gamiko Laws — Rev. St. Mo. §§ 5722-3— Option Dkai,3— Negotiable Insteu- 

MENTS. 

An option deal is not a "gaming or gambling device," within the meaning 
of the Missouri statutes, and a note givon for a balance due on such a deal may 
be enforced by a bonafide holder for value, without notice, if indorsed to him 
before maturity. 

2. Negotiable Instruments — Notice. 

Where a bank in the absence of a direotor, by whom a note has been oftered 
for discount, accepts it, and accepts a note payable to him and indorsed to it aa 
collatéral, its rights are not affected by such director's knowledge of illcgality 
in the inception of the note accepted as security. 

3. Samk— Bame. 

An indorsee for value of a promissory note is presumed, in the absence of 
évidence to the contrary, to hâve taken it without notice of ei^Uities subsisting 
between the maker and payée. 

4. 8aMB— COLLATERAl, SECURITY — DBMAND— BaNKING. 

Where a bank discounts a demand note for a depositor and receives another 
negotiable instrument as collatéral, the liabilities of parties to the latter are not 
aflected by afailure on the bank's part to make any attempt to collect such 
^ demand note when the maker has a sufficient sum on deposit to meet it. 

*Ri!poited by B. F. Rex, Ksq., of Ihe St. Louis bar. 
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Motion for a New Trial. 

Tliese causes being of a like nature were, by orderof court, tried 
togetlier. 

Dyer é Ellis, for plaintiff. 

Marshall de Barclay, for défendants. 

Tbeat, D. J. Thèse causes of action were based on promissory 
notes executed by Harrison, to the order of Alexander, payable at 
the Third National Bank. Alexander indorsed and delivered said 
notes to said bank as collatéral to secure a demand note by him to 
the bank. The indorsement and delivery of said Harrison notes 
were contemporaneous with the exécution, delivery, and discount of 
the Alexander note under the foUowing agreement : 

"$5,000. St. Louis, Missouri, October 4, 1878. 

" On demand, after date, I promise to pay to the order of ïhird National 
Bank of St. Louis $5,000, for value recel ved; negotlable and payable, with- 
out défalcation or discount, at the Third National Bank of St. Louis, with inter- 
est at the rate of 10 per cent, per annum after maturity; having deposited 
in said bank as collatéral security for this and other loans — 

One note, J. W. Harrison, one year, August 28, 1878 $1,188 29 

two years, August 28, 1878 1,188 29 

" " three years, August 28, 1878 1,188 29 

N. r. Coffey, sixty days, September 10, 1878 1,072 35 

N. F. & J. H. C, sixty days, September 11, 1878 1,050 71 

— AVhich hereby authorized said bank, or its président or cashier, to 

sel] wjthout notice at the Marchants' Exchange, in the city of St. Louis, or at 
public or private sale, at the option of said bank, or of its président or cashier, 
in case of the non-performance of this promise, applying the proceeds to the 
payment of notes or évidence of debt held by said bank, including interest, 

and accounting to for the surplus, if any. In case of deflciency 

promises to pay to said bank the amount thereof forthwith, after such sale, 
with interest as above specifled. The présent cash market value of the above 

collatéral security is — dollars ; and it is understood and agreed, should 

there be any dépréciation in the value of said security prier to the maturity 
of any note or claim held by said bank, such an amount of additional security 

shall be furnished by — as will be satisfactory to said Third National 

Bank; and should such additional security not be furnished within 24 hours 

after demand on so to do, then and in that event said bank may pro- 

ceed at once to sell, as above specifted, the security herein named. 

[Signed] "Craig Alexandee." 

This agreement represented the transaction between the plaintiff 
and Alexander in regard to this loan then made. The debt of Craig 
Alexander to the plaintiff (secured by this agreement) is yet due ; only 
$500 bas been paid on it. Alexander has paid the interest on this 
loan semi-annually. 
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The Coffey notes mentioned in this agreement hâve been renewed 
from time to time, and renewal notes for that part of the collatéral 
(except $500 which was paid thereon, and which was the crédit men- 
tioned as given Alexander in the main $5,000 note) are yet current, 
in possession of the bank, not matured. Thèse renewals of Coffey 
notes were ail made through Alexander; the bank did not see Coffey 
in the transaction. Alexander would bring in the renewal note and 
the bank would take it and give up the old note to Alexander. De- 
mand bas never been made of Alexander for the payment of the 
$5,000 loan. Craig Alexander has been director in plaintiff's bank 
during the period covered by the dealings mentioned in this case, and 
is yet such. In the bank it is customary, if a director wants a dis- 
count, to hâve him retire while his paper is being passed on. A mém- 
orandum is kept among the bank's papers, for the use of the bank, as 
receipt of the cashier to the discount clerk. This is numbered 3,470 : 

"Ko. 3,470. Thibd National Bank of St. Louis, 

St. Louis; 10—5—1878. 
"Craig Alexander has deposited in this bank package containing collât. D. 

li. $5,000, subject to order or instruction. 

[Signed] " T. A. Stoddaed, Cashier." 

The bank had no notice of the transaction out of which the notes 
grew. Alexander had a large running account at the bank during 
this time, and was at various times indebted to the bank on gênerai 
account. 

Plaintiff offered in évidence the notes sued on in thèse cases. 
Défendant Harrison objected because same are incompétent and 
irrelevant, and because the pleadings do not deny exécution of the 
notes, and because the notes are void under the Missouri statutes 
touching gaming and gambling devices. Objections were overruled 
by the court, to which ruling said défendant exeapted at the time. 
Said notes were then read in évidence as follows : 

{Note No. 1.] 

"81,188.29. AuLLviLLE, MissouKi, August 28, 1878. 

" One year after date I promise to pay, to the order of Craig Alexander, 
eleven hundred and eighty-eight and twenty-nine one-hundredths dollars, for 
value received, negotiable and payable without défalcation or discount, and 
with interest from date at the rate of 8 per cent, per annum. Payable at Third 
National Bank of St. Louis. J. W. Haeeison. 

[Indorsed:] " W. Q. Harrison. Craig Alexander. 
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[KTote 1^0.2.] 

"$1,188.29. AuLLvn.LE, MissoTTKi, August 28, 1878. 

"Twoyears after date I promise to pay, to the order of Craig Alexander 
eleven hundred and eighty-eight and twenty-nine one-hundredths dollars, for 
value received, negotiable and payable without défalcation or discount, and 
with interest from date at the rate of 8 per cent, par annum. Payable at Third 
National Bank of St. Louis. J. W. Hakeison. 

[ludorsed;] " W. Q. Hareison. Craig Alexandeb. 

[Note No. 8.] 

"•$1,188.29. AiJLLViLLE, Missounr, August 28, 18V8. 

" ïhree years after date I promise to pay, to the order of Cralg Alexander, 
eleven hundred and eighty-eight and twenty-nine one-hundredths dollars, for 
value received, negotiable and payable without défalcation or discount, and 
with interest from date at the rate of 8 per cent, per annum. Payable at Third 
National Bank of St. Louis. J. W. Hakbi&on. 

[Indorsed:] " W. Q. Hakrison. Craio Alexander. 

"I hereby waive protest, demand, and notice of protest. 

"Aîigmt 31, 1881. Craig Alexander." 

For the purpose of this case it was then announced by counsel 
that the following tacts were to be considered as agreed upon by the 
parties hereto, and received by court and jury as proved herein. 
viz. : That the plaintiff bas had on depo.sit on gênerai account, to 
crédit of Craig Alexander, at varions times since October 4, 1878, 
more than the sum of $6,000 ; and that plaintiff bas had on deposit 
on gênerai account, to crédit of Craig Alexander, at various times 
since the institution of this suit, more than the sum of $6,000. 

The plaintiff then rested. The défendant Harrison then requested 
the court to charge the jury as foUows: "The court instructs the 
jury that on the pleadings and évidence herein the plaintiff is not 
entitled to recover." But the court refused so to charge, to which 
ruling said défendant then and there excepted. Défendant Harrison 
then offered to prove the following distinct facts, to-wit : 

(1) That each and ail of the notes sued on in thèse cases were originally exe- 
cuted between the maker and the, payée, Alexander, for the sole considération 
of money won by said Alexander and lost by said défendant Harrison at a 
game and gambling device known popularly as " option deiils." 

(2) Said défendant also offered to prove ail and singular the facts set up as 
defences and recited in the answer of défendant Harrison ou flle in thèse 
causes. 

But the court refused to admit such évidence, and rejected both 
said offers of proof as separately made, and to such ruling as to each 
of said offers the said défendant then and there duly excepted. The 
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défendant then rested. The court thon directod a verdict for the 
plaintiff in manner and form as found by the jury, to wliich direc- 
tion and charge said défendant Harrison excepted at the time. The 
foregoing was ail the évidence given and oiïered and proceedings had 
at' said trial. 

On the foregoing statement it is contended that there was error, 
because the bank, even if a honafide holder for value, could net ex- 
■clude from the considération of the jury the original transactions 
bet^yeenthe makeir and payée of the notes aa void under the "gaming 
laws of Missouri." It may be admitted that as ail the parties to 
thèse notes are, for légal purposes, résident in Missouri, the contracts 
are Missouri contracts, and subject to the laws of this state. Said 
ganjing statute is iii the foUowing words : 

"Sec. 5722. Bonds, ^tc.,founded on ifaminff considération, wîd. Ail judg- 
meuts, by confession, conveyances, bonds, bills, notes, and securitiea, when the 
<;onsideration is money or property won at any game or gambling device, shall 
be vbid, and may be set aside and vacated by any court of compétent juris- 
dictiott, upon suit brought for that purpose by the person so confessing, giving, 
entering into, or exeeuting the same, or by his exeeutors or administratoi-s, or 
by any créditer, heir, devisee, purchaser, or other person interested therein. 

"Sec. 6723. Assignment of, shall not affect the defence. The assignraent of 
any bond, bill, note, judgment, conveyance, or other security shall not affeot 
the defence of the person executing or confessing the same." 

This act came under review at an early day by the suprême court 
of the state of Missouri, when the distinction was sharply drawn 
between gaming and gambling devices, and mère betting on uncer- 
tain events, 

Under the statute 9 Anne, c, 14, § 1, it was held {Bowyer v. 
Bampteon, 2 Strange, 1155) that notes given for money lost at gam- 
ing were void, even in the hands of innocent indorsees for value. To 
the same effeot are Lowe v. Waller, 2 Doug. 716; Lloyd v. Scott, 4 
Pet. 222; Thompson v. Bowie, 4 Wall. 463. We hâve been referred 
to the foUowing authorities as shedding light on the question : Chitty, 
Bills, 95; Daniell, Neg. Inst. § 197; Ackland x.Pearee, 2 Camp. 599; 
ShiUits V. Snee, 7 Bing. i05; Henderson v. Benson, 8 Price, 281; 
Chopin V. Dake, 57 111. 296; Manfiing v. Manning, 8 Ala. 138; Hatch 
y. Burrouffhs, 1 Woods, 439; Unger v.. Boas, 13 Pa. 601; Mordecai v. 
Dawkins, 9 Eich. (S. G.) 262; Vallett v. Parker, 6 Wend. 615; Weith 
V. Wilmington, 68 N. G. 24; Jordan v. Locke, Minor, (Ala.) 254; 
Stone V. Mitchell, 7 Ark. 91; Eagle v, Kohn, 84 111. 292; Thompson v. 
5o;t'ic, 4 Wall. 463. 
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Tho principle may be coasiderel well establisbed tliat when a 
!;tatute pronoiinces a gaming or usurious contract absolutely void 
no recovery can be had thereon. The gaming statuts of Missouri 
destroys the negotiable character of a note, or other obligation, given 
for a gaming considération within the terms of that statute. The 
doctrine that void transactions cannot acquire validity by transfer of 
paper obligations based thereon finds f ull sanction not only in author- 
ities, [aupra,) but in the many bond cases before the United States 
suprême court. 4 Wall. 463; 102 U. S. 625, 278; 103 U. S. 680; 
94U. S. 429. 

The broad distinction remains between contracta void ah origine, 
by force of statutes whereby assignées and indorsees are unprotected, 
and contracta contra bonos mores, which cannot be enforced between 
the original parties thereto, but are held enforceable when, being 
negotiable in form, tbey hâve passed to innocent holders for value. 

The notes in question were, it must be held for the purposes of 
this motion, given for balances on an "option deal, " an illégal con- 
tract ; being, as alleged, a mère betting transaction on future priées, 
with no purpose of delivering or receiving the articles concerning 
which the bet was made. If the allégations of the answer are true 
Alexander could not recover on the notes in suit ; and the court was 
in doabt whether the position the bank occupies should not be con- 
sidéred as exceptional, and thus open the equities between the origi- 
nal parties. It is évident that the bank could at divers times hâve 
collected Alexander's demand note and turned over to him the col- 
laterals; and it seemed that défendants' position had great force, 
viz., that the transfer of Harrison's notes as collatéral to the bank 
under the circumstances was merely for the purpose of excluding the 
equities between the original parties. Still the stubborn fact re- 
mained that the bank is a hona fide holder for value within tiie rulea 
laid down by the United States suprême court in Swift v. Tyson and 
Goodman v. Simonds, no évidence being given that the bank had 
notice of the infirmity of the paper. 

The court holds that the transaction in question is not within the 
terms of the gaming laws of Missouri, but if it was an option deal, as 
charged, would be unenforceable between the original parties, and 
even in the hands of an innocent indorsee for value. 

The distinction is so clearly drawn, and the doctrines so exhaust- 
ively considered by Judge Thayer, of the St. Louis circuit court, 
(with whose manuscript opinion in the Tinsley Case I bave been 
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favored,) thafc it woukl be a mère répétition of what bas been thus so 
ably done, to attempt to travel over the satne ground, and hence I 
quote laigely from his opinion as follows: 

" The law is now well settled, in ail of the states wliere the question haa 
jiriseu, that there can be no i-eoovery had upon a oontract or sale of personalty 
where the parties to such contract do not intend an actual delivery of the 
articles bargained for, but uierely intend to settle différences at some future 
day between the price agreed to be paid for the commodity and the then market 
priée. Such contracts are universally held to be invalid, as against pub- 
lic policy, and in some instances they hâve been held to be in violation of stat- 
utes relative to gaming and wagers. Lyon v. Culbertson, 83 111. 33; Samp- 
■son v. Shaw, 101 Mass. 145; KirkpatricJc v. Bonsall, 72 Pa. 155; Gregory v. 
WendeUl, 39 Mich. 337 ; Rumsey v. Be^ry, 65 Me. 570 ; Williams v. Tiedemann, 
6 Mo. App. 269. But there is an apparent conflict of opinion touching the ques- 
tion whether a broker, factor, or commission merchant, who has been em- 
]>loyed by his principal to make contracts of this character vyith some third 
party, and has done so in his own name, but for his principal's beneflt, may 
maintain an action against his principal to recover money expended for his 
principal at his principal's request in the settlement of losses accruing under 
.such contracts. ïhis précise question was considered in the Case of Green, 15 
X. B. E. 201, (U. S. Dist. Court, W. D. Wis.,) and it was there held that the 
broker could not recover from his principal for moneya thus expended in the 
settlement of losses on such illégal ventures. But it is to be observed that the 
court, in the case last cited, based its décision mainly on a statute of Wiscon- 
sin, which declared ail 'notes and agreeinents void that had been giveu for 
repaying any money knowingly advanced for any betting and gaming at the 
time of such betting or gaming.' And the évidence in the case cited showed 
that the broker not only made the illégal contracts in question, but that he 
advanced the money for the venture. The court accordingly held that the case 
foll within the statute, and that the broker could not recover money thus 
knowingly advanced in furtherance of a gambling transaction. 

" ïliere are other cases, arising between factors and brokers and their princi- 
pals, which the courts hâve apparently treated as though the action was 
between the prinoipals to the illégal transaction. But the différent relation 
existing between the agent and his principal, in actions by the former to 
reeover moiieys expended for his principal in the settlement of losses on wager 
contracts, was apparently not called to the attention of the court. Vide Greg- 
ory V. Wendell, supra; Williams v. Tiedemann, supra. 

" On the other hand, the law is well settled in England that if a broker be 
employed to make wager contracts, such as are voidable under 8 & 9 Vict. c. 
109, § 18, and at the request of his principal the broker pays the amount due 
under such contract, he can recover the amount so paid from his principal, and 
the illégal nature of the contract with référence to which the money is paid 
is no defence to an action founded on such claim. Warren v. Billings, 33 
Law Jour. (1864,) 55, K. S. Common Law, Michaelmas term, 1863; Pidgeon 
V. Burslem, 3 Exch. 465 ; Jessopp v. Surtoryotie, 10 Exch. 614. 
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"In this country the same doctrine has been held substantîally în the fol- 
lowing cases: Lehman v. Strasslerger, 2 Woods, 554; Warren v. Hcivitt, 45 Ga. 
501 ; ClarTc v. Foss, 10 Chicago Leg. N. 213. 

"In the case oi Marshall v. Thurston the court says. ' We umiei-stand 
the charge of the lower court to be, in substance, that if the broker knovv- 
ingly assisted the défendant by an advance of money and active agency, 
though net as principal, to gamble in the rise and fall of bonds, no recovery 
càn be had; but if the broker merely acted as his,agent in effecting contraets 
between him and third parties for the purchase or sale of bonds on time, the 
défendant and third parties intending to speculate in the rise and fall of 
priées, and défendant sulïered losses which were paid by the broker at defend- 
ant's request, or were paid and the payments subsequently ratifled by the 
défendant by executing notes therefor, a recovery can be had. In this view 
the charge is supported by the authorities.' 

"The rule which bas the support of the great weight of authority (what- 
ever may be thought of the policy and morality of the rule) seeins to be as 
follows: If a factor, broker, or commission raerchant be employed by his 
principal to buy or sell commodities for the purpose of speculating on the rise 
and fall of priées merely, and the agent buys or sells in his own nanie, but on 
his principars account, and subsequently, after losses ]iave oecurred in such 
transactions, the agent advances money at his principal's request lo pay such 
losses; or if the agent pay such losses and the principal aftetwards exécutes 
notes in the agent's favor to cover the aipounts so advanced, the agent may 
recover against his principal the advances so made at his request, or upon the 
notes so executed, notwithstanding the illégal character of the original ven- 
tiire. ïhe promise implied in the one instance and expressed in the otber is 
nelther void for want of considération nor tainted with illegality. It was even 
held in the case of the Planters' Bank v. Union Bank that where the de- 
fendant, in violation of law, had sold bonds for the plaintiff and received the 
proceeds, the plaintiff might recover the amount from the défendant, and 
that the illégal character of the transaction out of which the f und arose was 
no defence. 

"But, on the other hand, if a broker or factor supply his principal with 
funds for the express purpose of enabling him to engage in illégal transac. 
tions, and if he (the agent) conducts the illégal venture in his ovvn name, it 
seems clear that he becomes a particeps criminis, and the law will not aid him 
to recover moneys advanced for such purpose, nor will it enforce secivrities 
taken therefor. 

"The facts proven in the case at bar seem to bring the case within the 
principle last stated. The original notes involved in this controversy, of 
which those in suit were mère renewals, were not given after the varions 
contraets had been settled, to cover losses which the agent had paid for his 
principal. The notes see«i to bave been drawn by the principal in favor of 
his agent at the inception of the alleged illégal ventures, or within a few days 
thereafter, while the transactions were still pending and the resuit undeter- 
mined. They were either given to secure moneys advanced by the broker to 
his principal, to enable the latter to prosecute the ventures, or they were 
given as an indemnity to the broker, to shield him from losses that lie nilght 
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fîustain while cavrying ont the alleged illégal ventures in his own name, 
but on his principiil's atcount. 

" In either event, it would foUow that the ageot could not recover on thèse 
notes as against his principal, the maker of the notes, if the contracts or 
' deals,' as they are termed, were mère wagers on the fluctuations in the mar- 
ket priée of grain, and for that reason unlawf ul. Obligations thus intimately 
connected with an illégal transaction, and furnishing an inducement to the 
same, could not be supported as between the original parties, nor could they 
be enforced by the présent plaintifE if it took the same withknowledgeof this 
infirmity. 

" I hâve no difïïculty whatever in flnding f rom the évidence that the parties, 
both principal and agent, had in view mère wager contracts upon the price of 
grain, and that the losses which the agent or broker eventually paid were paid 
on contracts which, as between the broker and the parties with whom he dealt, 
were mère bets upon the future market priée of wheat, no delivery having 
been made or contemplated. To flnd otherwise on the évidence before me 
would involve a degree of credulity which the court does not possess. 

" The case is thus narrowed to the single inquiry whether the plaintifl 
bought this paper with knowledge thàt it was not enforceable as between 
the maker and payée. 

"The défendant would charge the plaintiff with knowledge because the 
payée of the note was one of plaintilï's directors, and ex officia a member of 
the board of discount. The évidence shows, however, that the bank (the 
plaintifE in this action) had no regular discount committee. The président 
was authorized to pass upon paper without the advice of the directory. If 
the directors were présent, they gave advice on paper offered for discount. 
But in the présent instance it appears that the originals of the notes now in 
suit were accepted in the absence of the director. The director states that 
when he had paper of his own to ofEer for discount he stayed away from the 
board, and that he did so in this instance. Upon this state of facts 1 am 
clearly of the opinion that the bank cannot be charged with knowledge of facts 
possessed by the particular director, who was not présent and did not act as 
member of the board when the paper was accepted. ■ The director was himself 
the payée, and was ofïering this paper for discount. "Whatever contract the 
bank made in accepting the paper and passing it to the director's crédit, was 
made with the director. He not only did not assume to act as agent of the 
bank in this particular transaction, but he could not lawfuUy act in that 
capacity had he so attempted. Washington Bank v. Lewis, 22 Pick. 31. 

" The présent case is widely différent from the case of Bank v. Thomas, 2 
Mo. App. 367, cited for the défendants ; for in that case the paper was tend- 
ered by a third party, and the director, whose knowledge was held to affect 
the bank, was présent at the meeting of the committee on discount, and voted 
upon the paper in the discharge of his regular duties as a bank officer. In 
the preseiit case the bank cannot be charged with notice of any inlirmity in 
the paper by any sound rule of law with which I am aequainted. Neither 
does the court coneur in the view that the notes in suit are void in the plain- 
tifl's liands, regardless of the question of notice, by virlue of the provisions of 
the act respecting gaming. Kev. St. 1879, c. 109. 
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" In the case of Htckerson v. Benson, 8 Mo. 8, it was held in tliîs state that 
a wager on the resuit of an élection was not within tlie terms of the statute 
respecting gaming, although such wagers were against public policy and 
Sound morality, and void on that ground. And such seems to be the correct 
View with respect to immoral and fictitious sales of grain and other conmiod- 
ities, where no delivery is intended by the parties. Such contracts are sim- 
ply contra honos mores, and the courts will not enforce them, and would not 
enforce them in the absence of any statute on the subjoct of gaming. The 
resuit is that judgment must be entered on the notes against both of the 
défendants for the principal and accrued iiiterest." 

The pétitions aver that the notes were assigned to the plaintilï; 
and défendant Harrison contends that, therefore, the equities were 
open. The différence between indorsement and mère assignment is 
one well known, and the point is well taken, if not cured by what 
occurred at the trial, and the verdict. See Daniell, Neg. Inst. §§ 
745, 729, 741; Heâger v. Leshy, 9 Barb. 214; Calder v. Billington, 
15 Me. 398 ; Hadden v. Rodkey, 17 Kan. 429. 

The usual form of pleading is, when such is the fact, that the notes 
were indorsed to plaintilï; for the rights springing therefrom are quite 
différent from those arising from an ordinary assignment. Hence, 
the défendants' position in that respect is technically correct; but as 
the notes produced and the évidence showed an indorsement to plain- 
tiff, an amendment would hâve been allowed if attention had been 
called to the defect. Consequently, the verdict, under the rulings 
and proofs, must be held to cure that technicalerror; or, if need be, 
permission given to make the pleadings correspond to the évidence 
and verdict. 

As Alexander was a director in the bank it is contended that the 
bank is, in law, charged with knowledge of what was known to him, 
and the following cases are referred to in support thereof : Lemoine 
V. Bank, 3 Dill. 49; Bank v. Davis, 2 Hill, (N. Y.) 451; Bmk v. 
Thomas, 2 Mo. App. 367; Bank v. Camphcll, 4 Humph. 394; Toll 
Bridge Go. v. BeUirorth, 30 Conn. 380. 

While the gênerai doctrine is recognized that -what an agent knows 
his principal is charged with notice of,in transactions where said agent 
is aeting for the principal, yet a bond director, in asking for a discount 
of his own paper, is not an agent of the bank, but aeting as the 
adverse contracting party. Were this held otherwise, no bank could 
discount paper, to whieh a director is a party, without losing the 
position of an innocent indorsee for value under the law merchant. 
Hence, no bank coiild hâve dealings in commercial paper with any 
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of Us direetors on ordinary business principles. The opinion of 
Judge Thayer states the légal aspect of this question very clearly. 

It is further contended that inasmuch as Alexander had frequently 
on deposit, both before and after this suit brought, a Buf&cient sum 
of money to pay his demand note, it was the légal duty of the bank 
to demand payment thereof, and apply his deposits accordingly, thus 
leaving the collatéral discharged of ail interest therein by the bank. 
On this point the court bas no difficulty, so far as the légal right of 
the bank to pursue the coUaterals is concerned ; yet it would seem that 
a failure by the bank to take pay for the demand note, and then sue 
Alexander as indorser of the coUaterals, ànd Harrison, the maker, 
indicated other than a purpose to collect its demand against Alexan- 
der, who was its principal debtor. It had a prompt recourse against 
him ; indeed, had f unds in its own hands sufficient to discharge the 
indebtedness. Why, then, sue him and Harrison, unless its object 
was, under the formai position of an innocent indorsee for value, to 
enable Alexander thus to cause a contract to be enforced in his favor 
which the law would not permit him to enforce in his own name ? 

It would be easy for the Missouri législature to destroy, by statute, 
the negotiability of sqch paper, but until it bas done so the courts 
must apply the law merchant to its transfer. To what exteut in- 
quiry is permissible into the position of parties, as in the case at 
bar, may be doubtful. The bank can elect its own course by pro- 
ceeding against Alexander alone on his demand notes, or by enforc- 
ing its rights against the coUaterals, or possibly by appropriating 
his deposits to the payment of his indebtedness. While courts should 
lend no encouragement to betting contracts, yet, so far as the law 
requires the protection of innocent indorsees of commercial paper, 
the rules pertaining thereto must be observed. It is obvions that the 
law may be evaded by giving negotiable notes and having them in- 
dorsed to innocent parties ; but the remedy is with the législature. 
It is said the contract indorsing the coUaterals to the bank gave it 
only the power to sell the same, and not to collect them by ordinary 
process of law. As indorsee, the right to sue was complète, and the 
power to sell was an additional advantage which it might or might 
not exercise. But the question still remains, viz., should not the 
court bave permitted the exact relationship of the parties to thèse 
notes to hâve been developed, to the end that no merely technical 
screen should be interposed to prevent the defeat of • illégal transac- 
tions ? 

The testimony produced, and uncontradicted, proved that the 
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ordinary course had been pursued as to the transfer of the coUateréls, 
without notice of any defect therein, or of any outstanding equities 
between maker and payée. Any testimony contradictory thereof, 
whereby the légal relationship of the parties could be varied, would 
hâve been proper; but the contention was that, despite the direct 
testimony of the cashier, the facts and circumstancea indicated that 
the bank was aiding Alexander to shut out the equities by holding the 
collaterals, notwithstanding it could hâve coUected the principal or 
demand note at any time, and thus hâve released the collaterals. But 
it was for the bank to continue the demand loan or call it in, as 
it might détermine. It' was satisâed with the interest-bearing 
arrangement, and to take the course which it bas done, and which it 
had the légal right to do. However suspicions the relations of the 
bank with Alexander may appear as to this point, they cannot over- 
come the direct and express testimony of the cashier as to the bona 
fides of the indorsements and the considération tiieieiox. 
The motions are overruled. 



Eamton and others, Trnstees, etc., v. Cbittendkk, Govemor of the 

State of Missouri.* 

(Oireuit Gouirt, W. D. Mittowi. Februarjr 10, 1882.) 

L ACT op THB Gbiœbai. Assemblt of thb Statb of Missouki to PnOVIDB FOB 
REDUcma thb linjEBTBONBsa of the State, Apfboved Febouart 20, 1866, 

CONBTKUED. 

Where a state issued coupon bonds to a railroad company as a loan of crédit, 
iipon condition that said company should provide for the payment of the in- 
terest and principal of such bonds, and upon condition also that the state should 
hâve a flrst mortgage upon said company's road to secure the payment of said 
bonds and interest ; and where the gênerai assembly of said state subsequently 
provided by statute that in case said company should thereafter issue coupon 
bonds of a certain description, and should convey its franchises and property, 
subject to the lien of said state, to trustées, to secure the payment of such bonds 
and coupons, and such trustées should pay into the state treasury " a sum of 
money equal in amount to ail indebtedness due or owing by said company to 
the state, and ail liability incurred by the state by reason of having issued her 
bonds and loaned the same to said company, * * * together with ail interest 
that lias and may, at the time whcn such payment shall be made, hâve accrued 
and remained unpaid by said company," — it should be the duty of the govemor 
of the state, upon the fact of such payment being certifled to him as therein 
provided, to assign to said trustées, for the benetit of the holders of said com- 

•Eeported by B. P. Bex, Esq., of the St. Louis bar. 
See 7 Sup. et. Bep. 699. 
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pany's bonds issued as aforesaid, the lien and morlgages held by tlie state; and 
where trustées, to who'm said company thereafter conveyed its road, etc.; sub- 
ject to said lien, to secure the payment of bonds issued by it, paid into the state 
treasury, as a payment of ail liability due by said company to the state in con- 
séquence of said loan of crédit, a sum of money equal in amount to the face 
value of ail outstanding bonds issued by the state to said company, and the 
interest which would come due thereon on the first of the following July, but 
failed to obtain an assignment of the state's lien, and only received a receipt 
on account : Held, that said state had a riglit to enf oroe its lien against said 
road in case of failure on said company's part to pay when due the interest 
coopolis màturing on the following January ; and that said trustées were not 
entitled, by the terms of said act of 1865, to an assignment of the lien of said 
state, unlèss they paid into the treasury of said state a sum equal in amount to 
the face value of ail outstanding bonds issued by said state, as aforesaid, and 
ail outstanding coupons which were, or had bcen, attached to said bonds, 
whether due or not, together with ail other indebtedness due or owing by said 
company to said atate by reason of the latter having issued its bonds, as afore- 
said, or paid interest thereon.. 

2. Samb — Article 4, § 50, asd Aiîticlè 15, 4 1 of the Schbdtilb of the Coi;- 

STITUTION OF THE STATE OF JIlSSOUKI, OF 1875, CONSTRDED. 

Said act qt 1865 veas not repealed by the articles of the constitution of the 
state of Missouri, approved November 30, 1875, by which it is provided that 
the gênerai assembly shall hâve no power to relcase, alienate, or alter the lien 
held by the state upon any railroad, but that the same shall be in force in 
Bccordance with the original terms upon which it was acquired, and that the 
provisions of ail lawa inconsistent with said constitution should cease upon its 
adoption. 

Motion for an Injunction. 

This was a motion -pendente lite to restrain Thomas T. Crittenden, 
governor of the state of Missouri, from selling, or advertising for sale, 
the Hannibâl & St. Joseph Eailroad. The facts upon which the 
motion was based are substantially as f oUows : 

On February 22, 1851, an act was passed by the législature of Missouri pro- 
viding for the issue of state bonds, in the sum of one aud a half million dol- 
lars, to the Hannibâl & St. Joseph Eailroad Company, as a loan of crédit to 
said company. It was provided in that act that the bonds to be issued shall 
be redeemable after 20 years from date, bearing 6 per cent, interest, pay- 
able semi-annually in New York. They were made payable to the order of 
and delivered to the company, and transferred by the indorsement of the prés- 
ident thereof. On delivery of the bonds the company should lile its certificate 
of acceptance thereof , in the office of the secretary of state, under its corporate 
seal and the signature of its président. 

The following are the remaining material sections of said act: 

" Sec. 4. Each certificate of acceptance so executed and filed as aforesaid 
shall be recorded in the said office of the secretary of state, and shall thereupon 
become and be, according to ail intents and purposes, a mortgage of the road 
of the company, executing and fîling their acceptance as aforesaid, and every 
part and section thereof, and its appurtenances, to the people of this state, for 
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securing the payment of the principal and interest of the sums of money for 
which such bonds shall. from time to time, be issued and accepted as afor»- 
said." 

" Sec. 9. Each of said companiea shall make provision for the punctual 
rédemption of the said bonds so issued as aforesai.l to them, respectively, 
and for the punctual payment of the interest which shall accrue thereon, in 
such manner as to exonerate the treasury of this state from any advances of 
money for that purpose; and the toUs and inconie which shall accrue from the 
use of their said roads, respectively, when the same or any part thereof shall 
be constructed, after paying the repairs and the necessary expense of operat- 
ing the same, and conducting the business thereof, shall be and are hereby 
plelged for the payment of said interest." 

" Bec. 11. In case the said companies, or either of them, to which bonds shall 
as aforesaid be issued, shall make default in the payment of either interest 
or principal of the said bonds, or any part thereof, no more bonds shall there- 
after be issued to such delinquent company, and it shall be lawful for the 
Governor to sell their road and its appurtenances, by auction, to the highest 
bidder, first giving at least six months' notice of the time and place of such 
sale, by advertisement, to be published once in each week in the paper which 
shall publish the laws at .JefEerson City, and in two public newspapers printed 
in the city of St. Louis; or to buy in the same at such sale, for the use and 
benefit of the state, subject to such disposition in respect to such road, or its 
proceeds, as the législature may thereafter direct." Legis. Acts 1850-1. p. 
265. 

Between July 1, 1854. and July 1, 1857, inclusive, bonds to the amount of 
one and a half million dollars, redeemable in 20 years, were issued and 
received by the company under the provisions of said act. The coupons were 
payable January Ist and July Ist of each year. On December 10, 1855, 
another loan of crédit of one and a half million dollars was made to said com- 
pany on the same terms and conditions as that of 1857. 

Under this act of 1855 bonds were issued to the Hannibal & St. Joseph 
Eailroad Company, to run for 30 years, at 6 per cent, interest, payable Janu- 
ary and July Ist, as follows: $500,000, dated ISTovember 10, 1856; $1,000,000, 
dated February 28, 1857. 

On February 20, 1865, the Missouri législature passed an act, the flrst sec- 
tion of which is as follows: 

" Section 1. The Hannibal & St. Joseph Eailroad Company is hereby author- 
ized to issue its bonds, signed by the président and countersigned by the sec- 
retary of the company, in sums of $1,000 each, with coupons attached, bearing 
interest, payable semi-annually, at the rate of 6 per cent, per annum, and hav- 
ing not less than 10 years to run, and to the amount of three millions of dol- 
lars ; the payment of the same, with the accruing interest, to be secured by a 
mortgage or deed of trust, conveying to three trustées to be named therein, 
by and with appropriate forms of expression, and for the purpose of securing 
the payment of said bonds and interest, and for no other purpose, on the road 
of said company, with ail its franchises, rolling stock, and appurtenances; sub- 
ject, however, to ail the liens and liabilities existing in favor of the state by 
virtue of any law of the state at the time said bonds may be issued and deliv- 
ered." 

The remaining sections, so far as material, are set forth in the opinion of 
the court. The bonds issued under the act of 1851 were renewed, with one 
exception, under an act passed March 21, 1874, and the reuewal bonds wilJ 



BALSTON V. CRITTENDEN. 257 

mature as follows: July 1, 1894, $500,000; July 1, 1895, $203,000; January 
1, 1896, «165,000; July 1, 1896, $614,000 ; July 1, 1897, $17,000. 

The railroad company did not ofEer to take advantage of the act of 1865 
untU April 30, 1881, but on that day it conveyed its property to the com- 
plainants, as trustées, to secure an issue of bonds to theamount of $3,000,000, 
whieh bonds the complainants charge were sold in the market, and the pro- 
ceeds thereof delivered to the state treaaurer on June 20, 1881, in payment of 
ail liabilities due by the company to the state in conséquence of the aforesaid 
loan of crédit. 

It is novv claimed by complainants that the $90,000 was for the purpose of 
paying the coupons due by the state on July 1, 1881, and that the $3,000,000 
were paid in f uU discharge of the outstanding bonds and interest thereafter 
to mature. 

The state treasurer accepted the money on o une 20, 1881, placing the 
$3,000,000 in the treasury, and forwarding the $90,000 to New York for the 
purpose of meeting the coupons maturing 10 days thereafter. 

The treasurer executed a receipt in the foUowing words, to-wit: 

"Eeceived of E. G. Ealston, Heman Dowd, and Oren Eoot, Jr., trustées of 
the Hannibal & St. Joseph Eailroad Company, the sum of three millions 
and ninety thousand dollars, on account of the statutory mortgage now held 
by the state of Missouri against the said railroad. 

"P. E. Chappell, State Treasurer." 

But said treasurer refused to receipt for said sum as a payment in fuU 
compliance with the act of 1865; and also relused to certify to the governor 
that the requirements of said act had been fuUy complied with by said trus- 
tées. The railroad company failing to pay the interest coupons maturing 
January 1, 1882, the governor of the state, the défendant, determined to adver- 
tise and sell the road because of such default. 

The complainants thereupon made said motion for an injunction, claiming 
that the requirements of said act of 1865 had been fuUy complied with by 
them, and that the respondent had therefore no right to sell said road as he 
had threatened. 

The défendant answered that section 50, art. 4, and section 1, art. 15, of the 
constitution of the state of Missouri, adopted November 30, 1875, had oper- 
ated to repeal said act of 1865, and that the suprême court of the state had so 
decided. 

Said sections of the constitution of Missouri are respectively as follows: 

"Tlie gênerai assembly shall hâve no power to release or alienate the lien 
held by the state upon any railroad, or in any wise change the ténor or mean- 
ing, 9r pass any act explanatory thereof, but the same shall be in force in 
accordiiiice witb the original terms upon which it was acquired." 

" The inovisioiis of ail laws which are inconsistent with thls constitution 
shall cease upon its adoption, except that ail laws which are inconsistent with 
Bueh provisions of this constitution as required législation to enforce them, 
shall remain in force until the first day of July, 1877, unless sooner amended 
or repealed by tlie gênerai assembly." 

V.10,no.2— 17 
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The opinion of the supretiie court referred to was rendered in the case of 
the State of Missouri ex rél. v. Chappell, State Treasurer, which was instituted 
at the relation of the complainants herein, at the October term, 1881, of said 
court, asking said court to compel the state treasurer by mandamits to exé- 
cute his certiflcate in conformity to said act of 1865. 

It appears that the suprême court of Missouri refused to grant the man- 
damits, on the ground that said act of 1865 was repealed, as conteiided, by the 
constitution of 1875 ; but it also appears that the question of the vaïidity of 
said act was not raised in said case, either by the pleading or the argument 
of counsel, and that the only question submitted to the court was as to whether 
or not the conditions of the ai't had been fully complied with. 

The défendant f urtlier conteuded that the terms of said act of 1865 liad not 
been complied with. 

Geo. W. Easley, for complainanta. 

John T. DUlon, Elihii Root, and Wagner Swayne, of counse!. 

B. H. Mcintyre, Atty. Gen., for défendant. 

Glover & Skepley and Heiiderson é Skields, of counsel. 

In answer to an inquiry at the close of the argument by Mr. Glover, 
as to when the motion would be decided, Miller, Justice, said : 

We will décide it now, because àll three of us are agreed upon so 
much as is necessary to enable us to make an order refusing this 
application for an injunction. When that is done, the case remains, 
anyhow, as it is not hère for final décision, and what may come of it 
hereafter wiil be seen. The reason why I say we are ail agreed that 
the application for this injunction cannot be sustained is that we do 
not agrée with the complainants' construction of the act of 1865. 
Lookîng at the language of the second and third sections of that act, 
which contain the operative words of the statute, and looking at it 
with a view to the nicest criticism upon the words themselves, before 
referring back to the prior législation and to the gênerai circum- 
stances, we are of opinion that it does not justify the claim of the 
complainants. The part of the second section which it is necessary 
to consider reads thus: "Whenever the trustées provided for in the 
first section of this act shall pay into the treasury of the state a sum of 
money equal in amount to ail indébtedness due or owing by said com- 
pany to the state, and ail liabilities incurred by the state by reason 
of having issued her bonds and loaned the same to said company as 
a loan of the crédit of the state, together with ail interest that has, 
and may at the time when such payment shall be made bave, accrued 
and remain unpaid by said company, and such fact shall bave been 
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cèrtified to the governor of the state by the treasurer," the governor 
shall assign thîs statutory lien. 

The object of this bill is to procure an assignment of the statutory 
lien, because the complainants say they hâve complied with the 
requirements that I hâve just read. It is their contention that when 
they paid the $3,000,000, which was the principal of ail the bonds 
that the state was liable for on account of the Hannibal & St. Joseph 
Eailroad, and had paid the instalment of interest then just due and 
accrued, they had complied with this statute. Whatever opinion 
they may entertain now, that is certainly ail they bave done, and ail 
they claim to bave done. They do not claim that they bave done 
anytbing more to relieve, remove, or discharge any otber liability that 
the state may be under on account of those bonds. 

Now, looking at the language of the statute critically, let us see if 
there are any other liabilities of the state on account of those bonds 
which thèse complainants ought to bave extinguished or provided for 
before they could make this demand. The statute seems to bave 
been drawn with a great deal of care; it seems to bave been drawn 
by a man who evidently inew how to use words, for he uses them 
well; and applyingthe well-known rule, that every word in a statute, 
and espeoially in the important part of it, like this, ought to bave a 
meaning, and a distinct meaning, if there is a place for it, we corne 
to this : What is it they are to do ? They are to "pay into the treas- 
ury of the state a sum of money equal in amount to ail the indebt- 
edness due or owing" to the state. There bas been no comment hère 
on those two phrases. It is obvious they bave a différent meaning. 
A man mayowe $10,000,000 and not a dollar of it may be due. It 
may be 10 years before a dollar of it is due, or before a cent of inter- 
est is due upon it, because if the interest falls due at odd times it is 
only by an express provision and not an implied one ; tberef ore the 
drawer of this bill said : "AU indebtedness due," that bas to be paid; 
"ail indebtedness owing," that has to be paid; and then "ail liabili- 
ties incurred by the state by reason of having issued her bonds." It 
is my opinion that the interest was owing as much as the principal. 
I do not know but what that would bave been the case if it had merely 
read, like an ordinary bond, that the state agreed to pay the bond 
and interest at the rate of 6 per cent., payable annnally. I do not 
know but what ail of the interest up to the end of the time the bonds 
ran would be beld to be owing in that case. But, whether that be so 
or not, I am very sure that when the bond issued has a separate 
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obligation for each one of thèse instalments of irtterest, — a kind of obli- 
gation which our court bas held, and which ail courts now hold, is 
capable of a distinct suit, andis so far a separate obligation, — ^that the 
statute of limitations applicable to the bond is not applicable to the 
coupon, but begins to run against the coupon, according to its nature, 
from the time it falls due, and not against the bond. I say that 
when the governor of the state of Missouri had out so many of thèse 
pièces of paper, they were each an item of debt owing at the time 
this transaction occurred. They need not resort to the word "liabili- 
ties;" but, perhaps, to make that which might hâve been clear a little 
clearer, and to prevent any mistake whatever, they use a word that 
covers everything. Whatever the state had become liable for under 
her issue of those bonds was to be paid by a sum of money eqtial to 
it, if paid in money, before the right to the assignment of the statu- 
tory lien accrued ; and this has not been done. 

This view of the matter receives illustration from another clause. 
By the third section of the act of 1865, the complainants can entitle 
themselves to reçoive this assignment without paying a dollar in 
money to the governor or into the state treasury. That was an obli- 
gation which had its condition, and it throws light upon what the 
other was, when a sum of money equal to so and so was to be paid. 
And what is that obligation? "The treasurer of the state is hereby 
authorized and directed to i-eceive of the trustées aforesaid, in pay- 
ment of the $3,000,000 and interest" — that bas to be paid — "as 
provided in the second section of this act;" that is as much as to 
say : "By section 2 of this act we did provide that for the payment of 
$3,000,000 and interest the treasurer might receive any of the out- 
standing bonds of the state bearing not less than 6 per cent, interest, 
or of the unpaid coupons thereof at their par value." He not only 
could receive the bonds, but you might go round, if it would do you 
any good, and buy up thèse coupons and pay the debt in that way. 
At ail events, it is quite clear, taking those two sections together, that 
the législature intended that the coupons to the bonds were to be pro- 
vided for as well as the bonds themselves. That view of it is con- 
firmed also by the original act of 1851. The fifth section of that act 
is: "The said bonds thus issued to the Pacific Bailroad Company 
shall be denominated 'Pacific Eailroad state bonds,' and the said 
bonds thus issued to the Hannibal & St. Joseph Eailroad Company 
shall be denominated ' The Hannibal & St. Joseph Eailroad state 
bonds;' and the faith and crédit of this state are hereby pledged for 
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the payment of the interest" — interest being mentioned first — "and 
the rédemption of the principal thereof." Now, that was an obliga- 
tion which the state assumed in the original act, that she would pay 
the interest and redeem the principal. Section 9 says : 

" Each of said corapanies shall make provisions for the punctual rédemp- 
tion of the said bonds so issued as aforesaid to them, respectively, and for the 
punctual payment of the interest which shall accrue thereon, in such nianner 
as to exonerate the treasury of this state from any advances of moiiey for 
that purpose." 

The state obliged herself to pay the interest, and she also obliged 
the Hannibal & St. Joe Eailroad Company to pay the interest which 
should accrue thereon ; not only what the state had paid, but "in such 
manner as to exonerate the treasury of the state from any advances 
of money for that purpose." 

Can we believe that when the act of 1865 came to be passed by 
the state it intended anything less than this ? Can we believe that 
it intended to modify that principle as to what should be paid, what 
should be secured, or how she should be indemnified ; that it intended 
to make it any less strong or secure than it was ; or that any less 
should be demanded or paid than was required by the act of 1851? 
On the contrary, the very language which I hâve read and under- 
taken to criticise attempts to make more. It says ail indebtedness 
which is due, which is owing, and ail liability. It has added other 
words distributively to enforce the principle that the state is to lose 
nothing; that she is to suffer nothing; that whenever you come in 
and want to get rid of this statutory mortgage, or, rather, hâve it 
turned over to you, (for you do not merely get rid of it — you keep it 
alive to hâve it turned over to you,) you are to do certainly as much 
as was required by the act of 1851, and if anything had occurred 
since that requiring you to do more, you are to do it. It says, "ail 
liabilities." 

I hâve no question, and neither hâve my brethren on the bench, 
that that is the true and sound construction of the act of 1865, and 
inasmuch as that has not been done, the power vested in the gov- 
ernor by the original act of 1851, to sell on default of interest, 
remains. 

It is said, however, that since the state has accepted the principal, 
and the amount of interest that may be yet due by thèse trustées or 
the railroad company, or the obligation that may yet rest on them, is 
uncertain, and has not yet been ascertained, we must, by injunction, 
restrain the governor from selling. That is a misapplication of the 
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doctnae on that subject. The governor is endeavoring now to enf orce 
the payment of a sum which is aseertained and well known. It is 
the last past-due instalment of interest, which amounts to $90,000, 
I suppose. There is no difficulty about it. If you want to pay it, 
well and good; if you do not, the governor bas a right to sell. Wbat 
will bappen after the sale it will be time enough to consider then. 
You can prevent it. If you wantj'our road, go and pay this $90,000, 
— that is, by saving the state from the obligation of paying it ; or, if 
the state bas paid it, by repaying it to her; and when that is done, 
if this particular proceeding is not stopped by the governor, we will 
stop it. But I bave no idea that there will be any occasion for a 
resort to that. The governor will never want to do any more than 
make you pay this interest as it accrues, and save the state harraless. 

Perhaps I ought to stop there, because that décides the motion 
before us, and I may not be bere if the case ever cornes up on any- 
thing else. But I think it not inappropriate to make a remark or two 
further, with a view of seeing if the state and the complainants can 
not be brought together in such a manner as to prevent a great and 
unneeessary loss — a loss which might be prevented if each party 
would do what there is some moral obligation to do; and in some 
respects, I will say, what there may be a légal obligation to do. I 
am of opinion that the décision of the suprême court of the state does 
not preclude us from holding the act of 1865 valid, in the view that 
we take of it, whatever it might be if it was construed as complain- 
ants say it should be. I am of opinion, therefore, that the act of 1865 
is a subsisting, valid act, and a rule of moral and légal obligation for 
the state and for thèse parties complainant. I am also of the opinion 
that the state having accepted, or got this money into her possession, 
is under a moral obligation (and I do not prétend to commit anybody 
as to how far its légal obligation goes) to so use that money as, so far 
as possible, to protect the parties wbo hâve paidit against the loss of 
the interest which it might accumulate, and which would go to extin- 
guish the interest on the state's obligations. I am of opinion, also, 
that it is the duty of thèse gentlemen, if they further seek to get the 
benefit of this statutory lien, to indemnify the state absolutely against 
any loss that may accrue on account of the unpaid interest on thèse 
three millions of bonds. 

I do not know that I ought to say anything about the particular 
manner in which that should be done. I think I am quite safe in 
saying that if they will go and purchase up and get eut off of any 6 
per cent, bonds of the state of Missouri as many coupons as will 
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amount to the coupons on thèse $3,000,000 and présent them to thé 
governor, they ought to hâve the assigument of this statutory lien. 
Of course, many of thèse coupons having a long time to run, you can 
buy at a discount. It would not be, as some counsel say, as if ail 
this sum were due now. Much of this is only due along through 
future periods. I might make a few observations as to the manner 
in which the parties could get together and do right as between them- 
selves. I think the honor of the state of Missouri will make her do 
as nearly right as possible, and if the parties complainant accept 
this opinion — and if they do not they can appeal after a final decree 
— I hope they and the respondent will be brought together so that 
the équitable principle which is involvcd in the act of 1855, (which I 
still think is in existence,) that the state should be fuUy indemnified 
and thèse parties made to lose as little as possible, will govern tho 
case. The motion for an injunction is overraled. 



Harris and another v. Hess and another.* 

[Circuit Court, S. B. New York. January 27, 1882.) 

1. PkACTICE — InTBKPLBADEK — DbPOSIT OP AMOtTNT Cl<AI\rBD. 

The provision of sectioa 820 of the New York Code of Civil Procédure, 
■whereby a défendant against whom an action upon contract is puuding may, 
before answer, upon proof that a person, not a party to the action, malies a 
demand against him for the samedebt, be discharged from liability to either 
by paying Into court the amount of the debt, has been adopted into the prac- 
tice olE the United States courts for the districts of New Yorlc, under section 914 
of the Revised Btatutes of the United States. 

2. Bamb — JuBisbicTioN— Subséquent Action m Statb Court. 

The jurisdiction of a United States court in an action pending in it, after 
notice of motion by défendant for an order to substitute as défendant a person 
making a demand for the same debt as that sued for in tlie action, and to release 
the défendant, upon his paying into court the amount of the debt, from liability 
to either that person or the plaintilî, cannot be affected by a subséquent action 
brought in a state court by such person against the défendant. 

James S. Stearns, for plaintiffs. 
Lauterbach é Spingarn, for défendants. 
Moore, Low é Sanford, for Hanover Bank. 

Blatchford, C. 3. The défendants, on behalf of the plaintiffs, 
Bold to the Hanover National Bank a promissory note, not overdue, 

*Reported by B. Nelson White, Esq. , of the New York bar. 
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and received from that bank the purchase priée, and delivered the 
note to the bank. The défendants gave to the plaintiffs a check on a 
bank for the proceeds of the note, less $3.77 commission, Before the 
check was presented to the bank or paid, the Hanover Bank, having 
ascertained that when the note was sold the makers of it, a firm in 
New Orléans, had suspended payment, notified the défendants of the 
fact, and tendered the note back to them, and demanded baok the 
pvirchase money. Thereupon the défendants stopped the payment 
of the check, The plaintiffs, citizens of Pennsylvania, then brought 
this suit in this court against the défendants, citizens of New York. 
The Hanover National Bank appears by the papers to be a corpora- 
tion doihg business in the city of New York, and having its place of 
business in that city, and to be a banking association created by and 
under the laws of the United States, It is, therefore, to be regarded 
as a citizen of New York. This suit is a suit on the check which the 
défendants gave to the plaintiffs, and the amount sought to be recov- 
ered is $1,486.41, with interest from November 29, 1881 . The amount 
of the claim of the Hanover Bank against the défendants is $1,490.18, 
with interest from November 30, 1881. This suit was commenced 
December 19, 1881. 

It is provided, by section 820 of the New York Code of Civil Pro- 
cédure, that a défendant, against whom an action to recover upon a 
contract is pending, may, at any time before answer, upon proof by 
afSdavit that a person not a party to the action makes a demand 
against him for the same debt, without collusion with him, apply to 
the court, upon notice to that person and the adverse party, for an 
order to substitute that person in his place, and to discharge him 
from liability to either, on his pajing into court the amount of the 
debt ; and that the court may, in its discrétion, make such an order. 
This is a proceeding in a suit at law to substitute one défendant for 
another. It is a proceeding adopted by section 914 of the Eevised 
Statutes. The défendants, before answer, served on the Hanover 
Bank and on the attorney for the plaintiffs, on the tenth of January, 
1882, the proper papers, with notice of an application to be made to 
this court on the thirteenth of January to substitute the Hanover 
Bank in the place of the défendants, and to diseharge the défendants 
from liability to either the plaintiffs or the Hanover Bank concerning 
the claim or debt mentioned in the complaint herein, on the défend- 
ants paying into this court $1,486.41. The application was ad- 
journed by consent from January 13th to January 20th, and was 
made on the latter day. On January 19th or 30th the Hanover Bank 
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commenced a suit against the défendants in a court of tins state to 
recover the said $1,490.18, with interest from November 30, 1881. 
The défendants are willing to pay into court $1,490.18, with interest 
from November 29, 1881. Both the plaintiffs and the Hanover Bank 
oppose the application. 

The défendants hâve the money which they received from the Han- 
over Bank. It is claimed by each of the two parties, It is claimed 
directly by the Hanover Bank as the money which it paid to the 
défendants; and, although the suit in this court is brought on the 
check, yet it is really a suit to recover the money which the Hanover 
Bank paid to the défendants as being the money of the plaintiffs. 
The plaintiffs can be in no better position, as regards the real trans- 
action, than if no check had been given. The check was given under 
a mistake of fact. The rights of the plaintiffs as against the money 
and the défendants, and as against the claim of the Hanover Bank to 
the money, are no différent now from what they would be in a suit by 
the Hanover Bank against the plaintiffs to recover back from them 
money paid by the plaintiffs to them directly as the purchase priée of 
the note. Whether the plaintiffs or the Hanover Bank hâve the bet- 
ter right to the money is a question not to be settled on this applica- 
tion. The défendants are not questioning the title of the plaintiffs to 
the note; and, as to the money, the défendants are mère stake- 
holders. 

The case is clearly one within the state statute. The application 
has relation back to the time when notice of making it was served, 
and the bringing of the suit in the state court subsequently by the 
Hanover Bank cannot affect the jurisdiction of this court to grant the 
application. It is granted, and the order to be made will be made 
nunc pro tune, as of the day for which the application was first noticed. 
The amount to be deposited in court will be |1,490.18, with interest 
from November 29, 1881. 
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Andeeson V. Shaffee,* 
(Uircuît Court, 8. D. Ohîo, E. D. December, 1881.) 

1. Attachmbnts — Skcïion 915, Rbv. 8t.— Constkuctivb Service. 

Under section 915, Rov. 8t., in actions for tlie recovery of money only, the 
United States courts are authorized to issue attacliment and garnisliee process 
only wliere the court has acquired jurisdiction of tlie person of the défendant. 
As to wliat efïect tlie adoption by the court, by gênerai rules, of the attachment 
laws of the state in which it is held would hâve, where such lawa authorized 
constructive service in such cases, quœre. 

2. Same— Sections 739, 915, Bev. 8t. — Case Stated. 

In an action for the recovery of money only, on a promissory note, com- 
menced in the southern district of Ohio, by a résident of that state, against a 
résident of the state of Texas, the défendant not having been f ound and served 
within the district, but the pétition alleged that the défendant had property 
and crédits within the districts, and attachment and garnishments were issued 
therein, hdd, (1) that under section 739, liev. St., the action could not be 
maintained in that district ; and (2) that under section 915 the court had no 
power to issue attachments or garnish ois. 

Motion to Dismiss Attachment. 

Hairison, Olds de Marsh, for deîe lùant. 

F. W. Wood, for plaintiff. 

Swing, D, J. The record shows that on the sixteenth day of July, 
1881, the plaintiff filed his pétition in this court allegingthat hewas 
a citizen of the United States, and of the eastern division of the 
southern district of Ohio; that the défendant, on the fifteenth day 
of Octoher, 1877, at Kansas City, in the state of Missouri, made his 
promissory note, and delivered the same to Susan B. Wagenhols, and 
thereby promised to pay said Susan B. Wagenhols, or order, $2,000, 
with interest from date at the rate of 8 per cent, per annum ; that 
afterwards, and before the maturity of the note, the said Susan 
E. Wagenhols, for a valuahle considération, indorsed the same, and 
transferred it to the plaintiff, who is now the légal holder and owner 
thereof, and sets ont a copy of the note, with the indorsements 
thereon; that the note is now due and unpaid; that said défendant 
has property and rights in action in the eastern division of the south- 
ern district of Ohio which the plaintiff aeeks to seize by attachment, 
and subject to the payment of his daim ; and plaintiff asks judgment 
on said note against the défendant for $2,000 and interest. 

On the sixteenth day of July, 1881, a summons was issued upon 
the pétition, directed to the marshal, commanding him "to summon 

*RepoTted by J. C. Harper, Esq., of the Cincinnati bar. 
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Frank W. Shaffer, citizen of and résident in the state of Texas, if he 
be found in your district." This summons was af terwards returned by 
the marshal with the following indorsement : "I received this writ at 
Columbus, 12 noon, July 22, 1881, and hâve been unable to lind 
Frank W. Shaffer." The return of the marshal was filed on the 
eighteenth day of August, 1881. 

On the sixteenth day of July, 1881, upon affidavit filed, there was 
issued ont of said court attachaient and garnishee process against the 
Fairfield County Bank, Peters & Traut, Charles Frederick Shaffer, 
administrator, and Charles P. Shaffer, requiring them to appear and 
answer touching the money, property, or crédits in their possession 
or control. AU thèse were served by the marshal on the parties on 
the twenty-second of July, 1881, and filed August 18, 1881. 

Afterwards Charles F. Shaffer filed bis motion to discharge and dis- 
miss the attachment and garnishee process, on the ground that the 
court had no jurisdiction. The record in this case shows that the 
défendant was a citizen of Texas, and it further shows that he was 
not found and served within this district ; clearly, therefore, under 
the provisions of section 739, this action could not be brought and 
maintained against the défendant in this district. This being so, can 
the attachment aijd garnishee process be maintained against the 
property of the défendant under and by virtue of the provisions of sec- 
tion 915, U. S. Statutes? Whether if the circuit court of this dis- 
trict had adopted by gênerai rules the attachment laws of the state of 
Ohio we could maintain jurisdiction, is not necessary to consider, as 
no such rule has been promulgated. Without entering into any 
discussion or analysis of the provisions of this section, I am of the 
opinion that it authorizes an attachment in those cases only where 
the court has acquired jurisdiction of the person of the défendant. 
GhittènderCs Case, 2 Woods, 437; Saddler t. Hudson, 2 Curtis, 6; 
Nazro v. Cragin, 3 Dillon, 474 ; Levy v. Fitzpatrick, 15 Pet. 171 ; 
ToUnd V. Sprague, 12 Pet. 300; Ex parte Ry. Co. 103 U. S. 794. 

The motion to dismiss the attachment proceedings must therefore 
be granted. 
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FiSHEE ». Meyer and others.* 

{Circuit Court, S. D. New York. February 1, 1882.) 

1. Pbactice— Stat op Procebdinos— Secukity for Judgmbst. 

Wliere défendants, solvent but engaged in active business, movcd, after ver- 
dict, for a stay of proceedings dnring the time allowed for making a case, secur- 
ity required under tlie circumstauces aa a condition for the granting of such 
stay. 

Motion for Stay of Proceedings. 

Shipman, D. J. The motion is not opposed by the plaintiff, but he 
lueists that it should be granted upon terms; i. e., inasmuch as the 
plaintiff has now no security, that security should be given for the 
payment of the judgment, if one is rendered. The verdict amounts 
to a very large sum, viz., about $181,000, The défendants are prob- 
ably now of ample means to pay ail their liabilities, but they are in 
active business, and whether they will be able to pay their debts at 
the expiration of some mouths, in case judgment is entered against 
r.hem, dépends upon contingencies which cannot now be ascertained 
and made certain. They are now able to give security, and no serious 
hardships will be imposed thereby. If no security is given, a large 
daim is placed at some hazard. In the case of so large a verdict 
against parties who are subject to the vicissitudes of business, I think 
that the plaintiff is entitled to security. 

The motion of the défendants for a stay is granted, provided they 
shall give bond, with two snreties, to the satisfaction of the court, in 
the sum of $200,000, conditioned for the payment to the plaintiff of 
auy judgment which may be rendered against themin this suit, or for 
the satisfaction of said judgment. In case a writ of error shall be 
taken to the suprême court, this bond can be vacated, and the bond 
required by section 1000 upon writs of error will be given. 

*Keported by 8. Nelson White, Esq., of the New York bar. 
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DoYLE V. United STATES^ 
{Circuit Court, JT. D. Illinois. Decetnber 6, 1881.) 

1. CBlMIiNAL PrACTICE — COMMUNICATIONS FROM THB JtTDGE TO THE ■ UET. 

Though it isan irrégularité in a judge to coramunlcate pnvately with one 
ot the jurors wliile they are deliberating upon their verdict, yet such irregu- 
larity furnishes no sufflcient groiind for reversai, where it is not clear that it 
worked, of necessity, a préjudice to the plaintiiï in errer. 

2. Same— Sealbd Verdicts. 

Under the practice of thts district, where itis agreed, in a criminal case, that 
a verdict may be signed and sealed by the jurors and delivered in court, and 
they are required to meet the court when it again convenos, it is the right of 
the défendant to hâve the jury présent in court when the verdict is op«ned. 

On Error to the District Court. 
Bangs é Kirkland, for plantiff in error. 

I. The court erred in privately commanicating with one of the jurors while 
they were deliberating upon their verdict. "Whart. Cr. Pr. (8th Ed.) §§ 714, 
830; 2 Grah. & Wat., New Trials, 360; State v. Alexander, 66 Mo. 148; Sar- 
gent v. Roberts, 1 Pick. 341 ; State v. Patterson, 45 Vt. 308; Taylor v. State, 42 
Texas, 504, 

Authorities to the next point also cited. 

II. The court erred in denying the defendant's motion to hâve the jury 
polled. 3 Bl. Com. 377; 10 Bac. Abr. tit. "Verdict, B;" 1 Bish. Grim. Proc. 
§ 1002 ; Lawrence v, Stearns, 11 Pick. 501 ; U. S. v. Potter, 6 McLean, 188, 
189; Nomaqm v. People, Breese, 145; Root y.Sherioood,6 Johns. Q8;Biggs v. 
Cook, 4 Gilm. 352; Saryent v. State, 11 Ohio, 473; Sutliff v. OUbert, 8 Ohio, 
408 ; State v. Engles, 13 Ohio, 490 ; U. S. v. Bennett, 16 Blatchf . 374 ; Martin v. 
Morelock, 32 111. 485; Reems v. People, 30 III. 256; Crotty v. Wyatt, 3 Bradw. 
388; Priée v. State, 38 Miss. 531; Womr v. N. T. 0. R. Co. 52 N. T. 437; 
Qoodunn v. Appleton, 22 Me. 456. 

Joseph B. Leake, U. S. Atty., for défendant în error. 

I. The défendant had no common-law right to poil the jury. Com. v. Roby, 
12 Pick. 496, 511; Martin v. Maveriok, 1 McCord, 24; State v. Allen, Id. 525. 
In civil cases. Beal v. Hall, 22 Ga. 431. 

II. It has never been the practice in the fédéral courts. Bunlap v. Mon- 
roe, 1 Cranch, 536; U. S. y. Anthony, U Blatchf. 209; U. S. v. Bridges, 10 
Cent. Law J. 7. 

Dbummond, C. J., (prally.) At the last May term of the district 
court the plaintiflf in error was tried on an indictment for passing 
false and forged bonds of the United States, knowing them to be 
forged. He was found guilty by the jury, and a motion for a new 
trial was made and overruled, and sentence of imprisonment passed 
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upon him by the court. The case was given to the jury under in- 
structions from the court on the afteraoon of the third of June. On 
the morning of the fourth, before they had agreed upon a verdict, and 
while the jury were together in their room having it under considéra- 
tion, the judge who tried the cause received, by the hand of the 
bailiff in charge of the jury, from one of the jurors, the following 
communication : "Has there been any évidence as to Doyle's knowl- 
edge that thèse bonds were forged, and can a peraon be convicted 
without positive évidence as to his guilt ?" To which communication 
the judge caused to be delivored, by the hand of the bailiff to the 
juror, his answer written upon the baek of the communication as fol- 
lows: "The jury are to détermine, from ail the évidence in the case, 
whether the défendant knew thèse bonds to be forged. If the cir- 
cumstances are such as to satiafy you beyond a natural and reason- 
able doubt of defendant's guilt, then you should so iind ; otherwise, 
you should acquit. Please préserve this." 

There is nothirig in the record to show whether the juror wrote this 
communication and addressed it to the judge of his own motion or 
at the instance of other members of the jury. Neither does it aiErm- 
atively appear that the answer of the judge was made known to any 
of the jurors. The communication and the answer were made and 
received, as stated above, not in open court, the court in faot not being 
in session on the fourth of June, nor in the présence nor with the knowl- 
edge or consent of the plaintiff in error or his attorney. The answer 
of the judge to the communication of the juror, under the circum- 
stances stated, is assigned for errpr on the record. 

After the case was submitted to the jury by the court, the plaintiff 
in error and his attorney consented that when the jury had agreed 
upon a verdict they might sign and seal the same, and if the court 
was not then in session they might hand it to the officer in charge of 
the jury to deliver to the clerk, and that the jury might then disperse 
to meet the court when it should again convene, and thereupon the court 
on Friday, June 3d, adjourned, and did not again meet until Mon- 
day morning, June 6th. On the opening of the court then, the jury 
not being présent in their seats, nor having beeh called in the cause, 
the court addressed the clerk and asked if he had the verdict, where- 
upon the clerk replied that he had such verdict, and produced a sealed 
eiavelope from which he took a paper "«friting which he then read in 
open court as follows: "We, the jury, find the défendant, James B. 
Doyle, guilty, and recommend him to the mercy of thé court." Which 
.verdict was signed by ail the jurors and duly recorded. At the time 
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this paper was read in court.no objection was made by the plaintifE 
in error or his counsel to the openiug of the sealed envelope, nor to 
the reading of the verdict, but the counsel moved the court to hâve 
the jury poUed, -which motion the court overruled and refused to 
allow the jury to be polled. This action of the court in thus re- 
ceiving this paper writing as the verdict of the jury and refusing to 
rllow.the jury to be polled is also assigned for error. 

It is unnecessary to consider the various other errors assigned, as 
not much reliance was placed upon them by the counsel, and as, I 
think, they are untenable. There can be no doubt that the commu- 
nication of the judge to the jury was irregular and objectionable. The i 
instructions of the judge ought always to be in open court, in the 
présence of ail the jurors and of the défendant. It is true that in 
cases of protracted délibération by the jury it is sometimes difîicult 
and inconvénient to observe this rule ; and yet it is important that it 
should be foUowed, not that where it may be violated the fact would 
necessarily oblige an appellate court to reverse a conviction, but 
because there is always so much danger in giving thèse private 
instructions not open to the observation of counsel or of the parties. 
If there is nothing in instructions thus privately given prejudicial to 
the défendant, then an appellate court would not, perhapa, reverse. 
It is probable that the judge in this case may hâve inferred that the 
communication addressed to him was sent by the foreman, or at the 
instance of ail the jury; and there was nothing objectionable in the 
law as.Jaid down by the judge; and, indeed, the judge had already 
given substantially the same instructions to the jury in open court. 
It was, no doubt, inadverfcently done, and nothing wrong was in- 
tended on his part, as is manifest from the mémorandum he added 
to his answer, requesting that it might be preserved for the purpose 
of being subject to examiuation and criticism if the law warranted it. 
I doubt whether I should reverse this case merely in conséquence of 
this irregularity of the judge, because I think it is not clear that it 
necessarily worked any préjudice to the plaiutifF in error. 

On the second point, numerous authorities hâve been cited by 
the counsel for the plaintiff in error to show that the right exists on 
the part of a défendant in a criminal case always to poil the jury, 
whether the verdict be rendered in open court, or by being sealed under 
the direction of the court or with the consent of the parties. There 
■can be no doubt that in most of the states, including Illinois, it is 
decided that it is the absolute right of a défendant in a criminal 
case, both upon an open verdict refadered in court and a sealed ver- 
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dict, to poil the jury. But it seems to be a right which bas grown up 
as a matter of practice. It was not a right which existed at common 
law. The court always had the right to poil the jury, and if a différ- 
ent verdict was rendered from that which was delivered privily to the 
judge, or which was first rendered in court, the court had autliority 
to punish those jurors who dissented from the verdict. In some of 
the states the right of a défendant in a oriminal case to poil the jury 
is denied. In the fédéral court in this district the practice bas been 
not to allow a défendant, as of right, to poil the jury when he bas 
agreed that a verdict may be signed and sealed by the jurors 
j»and delivered in court. If this were a question merely of polling 
the jury, under this practice I should not feel inclined to disturb 
the sentence of the court. For example, if the jury had been allowed 
to separate upon the understanding and agreement that they were 
not again to meet the court, in such case it would seem as though the 
right to poil the jury had necessarily been waived. But in this case 
they were required to meet the court when it again convened, and the 
necessary construction to be given to this is that the jury should be 
présent in court when the verdict was opened. They had formed their 
verdict and sealed it in the place of their délibérations. They had 
handed it to the officer to be delivered to the clerk. It was the right of 
the défendant, under the circumstances, to bave the jury présent in 
court when the verdict was opened, in order that they might know 
that the verdict on which they had agreed and signed was delivered 
in court to be entered of record. In states where the jur}' is not per- 
mitted to be poUed, the practice bas always been to require the jury 
to be présent upon the delivery of a sealed verdict. In the case decided 
in the fédéral court in the district of Alabama, (U. S. v. Bridges, 
10 Cent. L. J. 7,) where the court refused to allow the jury to be polled, 
the case shows that the jury were ail présent when the verdict was 
opened and read in court. In ail cases, it is true, what gives effect 
to the verdict of the jury is that it is delivered or opened and read in 
court, and then recorded. It thereby becomes the act of the court. 
The record in this case does not show that the jury were présent when 
the verdict was opened in court, and as it does not appear that the 
plaintiff in error waived his right to hâve the jury présent when the 
sealed verdict was opened, for that reason the sentence and judgment 
of the district court will be reversed. 

The counsel for the plaintiff in error bas also made a motion to 
diseharge him from the accusation against him in the indictment 
because he bas once been tried before a jury, and no valid verdict bas 
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been rendered ; and it ia insisted that to try him again 'will be to put 
him twice in jeopardy, contrary to the provisions of the constitution. 
That motion I shall overrule. He conseuted to roeeive a sealed ver- 
dict; that verdict was received, not under circumstances to make it 
such a verdict as to warrant an appellate court in sustaining a con- 
viction upon it, but it cannot be regarded as placing the plaintifï in 
error twice in jeopardy because he bas to be tried again. There was 
not the regularity upon which he had a right to insist in this verdict; 
but the government, I think, bas the right to claim that he shall be 
tried again; and the only effect of the reversai of the action of the 
district court will be that a new jury must corne to try the indictment, 
and, as the counsel agrée that tbe trial may be in this court, it will 
be 80 ordered. Section 3, act March 3, 1879. 

NOTE. 

Ireegttlab (Communications feom Court. That ail communications 
with the jury should be in open court, in présence of counsel, is well settled : 
Sargent v. Roberts, 1 Pick. 337 ; Corn, v, Ricketson, 5 Metc. (Mass.) 412 ; Hall 
v. State, 8 Ind. 439 ; O'Connor v. Guthrie, 11 lowa, 80 ; Hoherg v. State, 3 Minn. 
262; Crawford v. State, 12 Ga. 142; State v. Frishy, 19 La. Ann. 143; State 
V. Aleosander, 66 Mo. 148; Witt v. State, 5 Cold. (Tenn.) 11; Taylor v. State. 
42 Tex. 504; JETolton v. State, 2 Fia. 476; State v. Ladd, 40 La. Ann. 271. 

To receive a communication from the court they should be brought into 
court as a body: Fisher v. People, 23 111. 283. See, as to practice, Hulse v. 
State, 35 Ohio St. 421 ; Buntin v. State, 68 Ind. 38. The presumption is that 
communications made by the court to the jury, in contravention of thèse rules, 
are important, until the contrary is proved, though, if manifestly trivial, they 
will be regarded as giving no ground for revision ; but if prima faaie mate- 
rial, it must be shown, in order to meet exceptions taken to their delivery, tliat 
they were actually and necessarily inoperative, as when they consist merely in 
a référence to a charge already made in the présence of counsel on both sides 
in open court. See Bedman v. Gulnae, 5 Cal. 148. Even a désignation of 
particular statutes is a communication which, if made privately, may vitiate 
a verdict : State v. Patterson, 45 Vt. 308 ; see Proffat, Jury Trial, § 348. And 
80 of a référence by the judge to a prior charge by him to the grand jury : 
Holton V. State, 2 Fia. 476. And of the reading by the jury of an imperfect 
report of the judge's charge to themselves : Farrer v. State, 2 Ohio St. 54. 

But the Inadvertent discovery by the jury, among the papers left in the 
court-room when they were deliberating, of the judge's notes, will not set 
aside a verdict when it appears that either the notes were not read, or, if 
read, they could bave had no legitiraate effect on the jury : Chapman v. Railroad, 
26 Wis. 295. And mère trivial communications cannot be regarded as having 
any efEect: Sali v. State, 8 Ind. 439. This has been held to be the case where 
the judge returned an application for further instructions v.'ithout reply, 
v.lO,no.2— 18 
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directîng the oflacer to hand a volume of reports to the foreman, and request 
ing him to read a décision to the eflect that the judge can only communicate 
with the jury in open court: Com. v. Jenkins, Thach. Crim. Cas. 118. And so 
where a case, as to the importance of jurors haririonizing, was sent to the jury : 
/Sftoie V. Pike, 65 Me. 111 ; and where a part of the évidence was read by the 
court to the jury In the absence of the défendant and his counsel: Jacksoti v. 
Co7n. 19 Grat. 656, 

PoLLiNG JuEY. In clvll cases the polling of a juiy is generally conceded 
to be at the discrétion of the court: Proffat, Jury Trials; Byme v. Grossman, 
65 Pa. St. 310. In Massachusetts it is held to be discretionary with the court 
in criminal as well as in civil cases to grant an application for polling: Com. 
V. JRoby, 12 Pick. 496; Com. v. Costley, 118 Mass. 1. The practice in New 
England is only to grant the application when there is some ground laid, and 
the assent of the jury individually to the appeul of the clerk, "and so you say 
ail," is regarded as giving a sufFicient assurance of the assent of ail the 
jurors: Fellow's Case, 5 Greenl. 333. In several jurisdictions, however, it is 
held that the défendant has a right to hâve the polling ordered: U. S. r. Pot- 
ier, 6 McLean, 182 ; People v. Perkins, 1 Wend. 91 ; Fox v. 8mith, 3 Cow. 23 ; 
Sargent v. State, 11 Ohio, 472 ; Wright v. State, 11 Ind. 569 ; State v. Austin, 
6 Wis. 205; Nornayue v. People, 1 Breese, 111; State v. John, 8 Ired. 330; 
State V. Tming, 77 N. G. 498; State v. Allen, 1 McC. 525; Tilton v. State, 52 
Ga. 478. 

But where the jury hâve been called upon to Indicate their approval of the 
verdict as given by the foreman, and where they hâve given their assent, 
polling is an unnecessary cumulation of form. It should only, as principle, 
be required either (1) when there is no such distinctive appeal to the body of 
the jury as is the case when the clerk sàys, " and so you say ail ;" or (2) when 
there is some doubt as to the reply of the jurymen; or (3) when polling is 
made requisite by statute: See U, S. v. Bridges, U. S. Cir. Ct. Ala. 1879, where 
it was held by Judge Bruce that there could be no polling on a sealed verdict; 
and see criticisms in 1 Crim. Law Mag. 7 ; 1 Southern Law J. (N. S.) 9 ; and 10 
Cent. L. J. 1. 

So far as concerns the last point there can be no question as to the propri- 
€ty of Judge Drummond's ruling. A sealed verdict cannot be proper^y ren- 
dered by being left with the clerk and opened by him in the absence of the jury. 
The verdict must be brought by the jury into court and opened in their pres- 
flnce. Z7. S. v. Potter, 6 McLean, 182; Wright v. State, 11 Ind. 569; Martin 
v.Morelock, 32 111. 485; Fisher v. Peojile, 23 111. 285; Stewart v. People, 23 
Mich. 63. Feanois Whaeton. 
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In re WardêR. 

{District Court, D. New Jersey. Febniary 6, 1882.) 

1. Heubebbhif ir Cobfobation as Assets. 

Membership in a corporation, organized for business purposes, is property 
which passes to the assignée in bankruptcy, undcr sections 5044 and 5046 of 
the Revised Statutes, and which creditors of a bankrupt are entitled to hâve 
applied to the payment of their debts. 

In Bankruptcy. Eule on bankrupl to transfer property. 

Hamilton WaUis, for the assignée. 

A. Marks, for the bankrupt. 

Nixon, D. J. This is an application to the court for a rule upon 
the bankrupt, directing and requiring him to transfer his member- 
ship in the New York Produce Exchange to his assignée in bank- 
ruptcy, and to exécute ail writings necessary for that purpose. The 
motion is resisted by the bankrupt, on the ground that the certificat© 
of membership is not an asset belonging to the creditors under the 
provisions of the bankrupt law. 

The single question is wliether membership in a corporation or- 
ganized for the purposes expressed in the charter of the produce 
exchange is property which passes to the assignée in bankruptcy, 
under sections 504é and 5046 of the Eevised Statutes. 

The charter and by-laws of the association ,were produced on the 
argument, and from thèse I learn that the original act of incorpora- 
tion was passed by the législature of the state of New York on the 
nineteenth of April, 1862 ; that the name of the corporation was 
"ïhe New York Commercial Association ;" that its purposes were to 
provide and regulate a suitable room or rooms for a produce exchange 
in the city of New York ; to inculcate j'ust and équitable principles in 
trade; to establish and maintaiu uuiformity in commercial usages; 
to acquire, préserve, and dissemiuate valuable business information j 
and to adjust controversies and misunderstanding between persons 
engaged in business. The act further authorized the corporation to 
take and hpld by grant, purohase, and devise real and personal prop- 
erty, to au amount not exceeding |300,000, for the pUrposes of the 
association. On the thirteenth of February, 1868, an amendment to 
the charter was obtained, changing the name from "The New York 
Commercial Association" to "New York Produce Exchange;" and on 
the nineteenth of May, 1873, another amendment was passed, au- 
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thorizing the- corporation to take and hold real and personal property 
to an amount net exceeding $1,500,000. 

The third section of the by-laws pro vides that "any respectable 
person, on the proposai of one member, seconded by another, and on 
présentation of a written application stating the nature of bis busi- 
ness, and such other facts as the board of managers may require, 
after 10 days' notice of such application bas been conspicuously 
posted upon the exchange, shall be admitted to membership, if 
elected by the board of managers, on présentation of a certiiicate of 
membership duly assigned to him, and on the signing of an agree- 
ment to abide by the charter, by-laws, and ruies of the exchange, and 
ail amendments that may be made thereto." 

The fourth section enacts that "each member shall be entitled to 
receive a certificate of membership, bearing the corporate seal of 
the exchange, and the signatures of the président and secretary, 
which shall be transférable upon the books thereof, to any person 
eligible to membership, upon the payment of a transfer fee of five 
dollars and any unpaid assessments due thereon. The certificate of 
membership of a deceased member may be transferred by his légal 
représentatives." 

This, then, is a business corporation, the members of which hâve 
certain privilèges, and upon ita dissolution would receive their 
proportionate share of its asseta. Any respectable person is eligible 
to membership, although no one can be elected without the vote of the 
managers. When elected such person becomes entitled to his seat 
on the présentation of a certificate of membership duly assigned to 
him, and on signing an agreement to abide by the charter, by-laws, 
and rules of the exehange. Such a piovision clearly contemplâtes 
the assignment of the certificate to persons who are not at the time 
members. The bankrupt, therefore, before his bankruptcy, had the 
power of selling and assigning his certificate of membership to any 
one who was willing to purehase the same, and take the risk of an 
élection by the board of managers. It had and bas a market value, 
the statement being made on the argument, without contradiction, 
that it would readily bring several thousand dollars. Under the 
circumstances I hâve no difficulty, on principle, in holding that 
membership in such an exchange is property which the creditors of 
a bankrupt are entitled to bave applied to the payment of their 
debts. 

In Hyde v. Woods, 94 U. S. 523, the suprême court so treated it. 
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although fliat was not the précise question in the case. "There can 
be no doubt," says Mr. Justice Miller, speaking for the wliole court, 
"that the incorporeal right which Fenn, the bankrupt, had to this 
Beat when he became bankrupt was property, and the sum realized 
by the assignées from its sale proves that it was valuable property. 
Nor do we think there can be any reason to doubt that if he had 
made no such assignment it would hâve passed, subject to the rules 
of the stock board, to his assignée in bankruptcy." 

I am aware that In re Sutherland, 6 Biss. 626, Judge Blodgett 
seems to hâve corne to a différent conclusion. I hâve read the case 
with-care, hoping to ând some provisions in the charter of the Chicago 
Board of Trade to distinguish it from the case under considération. 
Thia I hâve been unable to do; but Hyde v. Woods, supra, is subsé- 
quent in date, and in questions of this sort it is my duty to follow 
the suprême court. The district court of the United States for the 
southem district of New York, in February, 1880, made an order 
requiring a bankrupt to vest the title to his seat in the New York 
Stock Exchange in the assignée in bankruptcy. I think the présent 
application falls within the principle of that case, and I approve of 
the reasoning of Judge Choate in his opinion granting the order. In 
re Ketchum, 1 Fed. Eep. 840. 

Let an order be entered directing the bankrupt to transfer his 
membership in the New York Produce Exchange to the assignée. 



In re Jessb Boynton. 

In re Lymah Boynton. 

In re Boynton Bkothers. 

(District Court, D. Rhode Mand. Pebruary 7, 1882. ) 

1. Basrruptct— Résident Aliens. 

Résident aliens may take the tenefit of the bankrupt act. 

2. BaME — iNfeUPPICIENT GROUNDS POB WrTHHOI.Dma DiSCHARGB. 

Omissions from the schedule or inventory which were unintentîonal, the 
resuit of an oversight or mistake, and not wilful, should not bar a discharge. 

3. Same— Patmenïs through Inadvbrtkncb. 

Payments made to employés several days befoie flling the pétition, through 
inadvertence or a mistaken sensé of duty, should not deprlve bankrupts of 
their discharge. 8o payment of attomeys' fées is not such a préférence as will 
prevcnt a discharge. 
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t. SAlffi— CONVBTAIÎOBS M ABSENCE OV CONCEAL-MENT. 

Conveyances of stocks made by bankrupt to hia wife, long before bankruptcy, 
and in the absence of concealment, are no ground for withholding a discharge. 

6. Samb— Violation dp Provisions op Bankkupt Act— Bvidencb. 

Wlxere the estate of the bankrupts yields a large percentage of ûie indebted- 
ness, and where the only évidence adduced by the opposing creditors is the 
examination of the bankrupts before the register, the court should be clearly 
satisfied, upon the proof submitted, of the violation of the bankrupt aot befor» 
'withiiolding a discbarge. 

In Bankruptcy. 

N. B. Bryant, for creditors. 

James M. Ripley, for bankrupts. 

CoLT, D. 3. In tbis ease specificationa are filed by sundry object- 
ing creditors against the disoharge of the bankrupts. It appears 
that the individual estate of Jesse Boynton paid 91 per cent. ; that no 
debts were proved against the individual estate of Lyman Boynton; 
and that the firm of Boynton Bros., composed of Jesse and Lyman, 
paid 81 per cent. While the spécifications in terms oppose the dis- 
oharge of both brothers, yet we learn from the statement of counsel 
that the objecting creditors désire maîniy to resist the discharge of 
Jesse Boynton. 

The first spécification, that the bankrupts are not citizens of the 
United States, aud so not entified to the benefit of the bankrupt act, 
is not pressed, in view, probably, of the fact that they hâve resided in 
this couiitry for more than 26 years, and that résident aliens may take 
the benefit of the act. 

Tlie second spécification charges wilful false swearing in the affida- 
vit annexed to the schedule or inventory, in that a certain farm in 
Canada, and certain real estate in Boston, were knowingly omitted 
therefrom. The évidence of Jesse Boynton diseloses that he and bis 
brother had eouveyed to them many years before a farm in Canada 
of some 75 acres, which he thinks might sell for $1,000. He states 
that he had not thought of this property for years ; and when ques- 
tioned further as to whether the farm had not been within a few 
years on bis books, in the form of assets, at a valuation of $3,600, 
he answers that hedoesnot know; that he never ordered itput there, 
and if there, representing such an amount, it was the sum paid for 
it. In the absence of any testimony impeaching this statement, and 
believing that the court should not hastily présume fraud merely 
from the fact of such an omission, in a case where the payment of so 
large a percentage of indebtedness tends to show gênerai good faith, 
we cannot but conclude that this omission was unintentional — an over- 
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fiiglit or mistake^ — not a wilful act; therefore it should not bar a dis- 
charge, hi re Wyatt, 2 N. B. E. 288 ; In re Smith, 13 N. B. E. 256; 
In re McVey, 2 N. B. E. 257. 

The évidence does not support any omission from the inventory of 
real estate in Boston, The latter part of this spécification charges 
the omission of certain lands, stocks, and money of great value, but 
this gênerai allégation is not established by proof. 

The third spécification allèges fraudulent préférences in paying 
sundry creditors a few days before bankruptoy, when insolvent and 
in contemplation of bankvuptcy, and among others J. C. Boynton, a 
Bon of one of the bankrupts. From the examination of the bankrupts 
before the register -we find that $604 was paid as wages to workmen 
several days before the filing of the pétition, the sum of $60 in three 
différent amounts at différent times to J. 0. Boynton for services, the 
sum of $300 to their counsel, Thurston, Eipley & Co., and $90 to the 
clerk of the court. Some of thèse payments certainly were proper 
and regular, and so far as any of them may hâve been improper, 
there is nothing to show that they were made with any fraudulent 
intent, but rather through inadvertence or a mistaken sensé of duty; 
consequently the bankrupts Bhouldnot be deprived of their discharge. 
In re Rosenfeld, 2 N. B. E, 117; In re Sidle, 2 N. B. E. 220; In re 
Locke, 1 Low. 293; In re Burgess, 3 N. B. E. 196. 

Payment of attorneys' fées is not such a préférence as will prevent 
a dischargo. In re Sidle, 2 N. B, E. 221 ; Inre liosenfeld, 2 N. B. E. 
116. 

The fourth spécification, that each of the bankrupts wilf ully swore 
falsely in omitting large sums of money from their schedules, is an- 
other gênerai allégation unsupported by pfoof . 

The fifth and last spécification contains another charge of similar 
character against Jesse Boynton in omitting from his inventory $5,000 
withdrawn from the firm; also other property, comprising sundry 
shares of différent stocks specificàlly mentioned ; also horses aud 
carriages. 

Boynton admits that he drew from the firm from $10,000 to $12,- 
000 during the year 1878, and prior to September Ist, for current 
family expenses. This may seem a large suin, but the testimony is 
that he did not expect to go into bankruptoy until within IQ days of 
the filing of the pétition, August 31, 1878, and no proof is offered to 
show that the money was not actually spent as stated, or to establish 
fraud or concealment in any form. In re Rosenfeld, 2 N. B. E. 116. 
It also appears that certain shares of stock were transferred,to hie 
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wife ûve or six years before bankruptcy, and that he bas borrowed 
money, giving tbe stock as collatéral security. He swears tbat the 
transfers were made honafide, and no proof is brought forward to 
contradict him. Such conveyances, made long before bankruptcy, 
and in the absence of concealment, are no ground for withholding a 
discharge. In re Murdoek, 3 N. B. E. 146; 1 Low. 362. 

There seems to hâve been nothing irregular in the Baie of the other 
stocks mentioned, or in the disposition of the proceeds. The own- 
ership of any horses is denied, but the bankrupt admits having an 
old carriage or two in the stable. This latter omission is hardly of 
snch a serions character as to affect the discharge. Had thèse bank- 
rupts intended to hâve defrauded their creditors it is more than 
probable that their estate would hâve yielded a smaller percentage of 
their indebtedness, and when in addition to this we find that the only 
évidence brought forward by the opposing creditors is the exami- 
nation of the bankrupts before the register, anil that no witness is pro- 
duced to show any facts tending to contradict them. The court 
should be clearly satisfied, upon the proof submitted, of the viola- 
tion of the provisions of the bankrupt act set out in the speciScations 
before withholding a discharge. In re Burgess, 3 N. B. E. 196. 

We are not so eatisâed, and therefore a discharge ia grauted la 
each case. 



PiATT, Assignée, etc., ». Matthbws and others. 
(Diatriet Court, & D. Nm York. January 30, 1882.) 

l. BANKKtrPTCT — TiTLB OF AsSIONEB— SuiT TO RBCOVBB IntBBEST OF BaNKROPT 

ON Fbopektt Transferked m Fraud. 

The bankrupt act vests the assignée with the title to alî property conveyed 
by the bankrupt in fraud of creditors; and he may proceed to reoover the 
interest of the bankrupt in such property, whelher any creditor was ia a posi- 
tion to attack the transfer or not. 

In Bankruptcy. 

Austin G. Fox, for plaintiff. 

Abbott Brothers, for défendants. 

Wallaoe, D. J. Separate demurrers are înterposed by the de- 
fendants Matthews and wife, and the défendant Murchison, to the bill 
of complaint. The complainant is the assignée in bankruptcy of Mat- 
thews, and the bill is framed with the object of reaching the interest 
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of thn batiknipt in certain mortgage bonds of the Carolina Central 
liailroad Company, which were transferred by the bankrupt to his 
■wife, as is alleged, in fraud of creditors, and whioh were thereafter 
pledged to several of the parties défendant, including Murchison, as 
collatéral to loans to Mrs. Matthews. As the bill does not allège 
that the transfers from Matthews to his wife were in contravention of 
the bankrupt act, but proceeds upon the theory that they were 
frauàulent as to creditors, and omits to aver that any creditors of 
Matthews ever obtained a judgment, or were ia a position to assert a 
lien upon the property transferred or a right to hâve the property 
applied to satisfy any lien they might perfect, the point is taken that 
the assignée cannot maintain the action. If the assignée has no 
other right to follow the property than was possessed by Matthews' 
creditors at the time of the bankruptcy proceeding, this position is 
undoubtedly correct, because it is clear that creditors at large can- 
not assail a fraudulent transfer of property by their debtor; they 
must put themselves in a position to perfect a lien therein by a judg- 
ment and exécution, so as to subject the property to the satisfaction 
of the lien when the obstacle of the fraudulent transfer is removed. 
But the diffieulty with this position is that the bankrupt act vests the 
assignée with the title of ail property conveyed by the bankrupt in 
fraud of creditors, and the assignée acquires his rights by the act 
itself, and not through what has been done by the creditors. By a 
statute of this state, also, an assignée or other trustée of the prop- 
erty of an individual may, for the benefit of creditors, disaffirm and 
treat as void ail transfers in fraud of the rights of any ereditor, 
(Laws 1S58, c. 314,) and it has been decided that under this stat- 
ute an assignée in bankruptcy may maintain an action at law to re- 
cover the proceeds of property so transferred. Southard v. Benson, 
72 N. Y. 434. In that case the précise question involved hère was 
discussed, and it was determined that under the bankrupt act prop- 
erty so transferred is vested in the assignée by the express terms of 
the act, and that he represonts the creditors' rights without the 
technical obstructions to the enforcement of thèse rights by a ered- 
itor at large. The same conclusion was reached in the circuit court 
of this district by Judge Woodrufï, in Re Leland, 10 Blatchf. 503. Re 
CoUms, 12 Blatchf. 548, contains expressions indicating a différent 
view. But in both thèse cases the transfer attacked was not alleged 
to be fraudulent, but was a chattel mortgage, which was void by stat- 
ute as against creditors, because not filed as the law required. As was 
held in Stewart v. Platt, ICI U. S. 731, such a failure to file a chattel 
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mortgage could not be taken advantage of by the assignée, because 
it did not render the mortgage void as to creditors at large, but oiily 
to such creditors as had judgments ; as between mortgagor and mort- 
gagee it -was a valid lien upon the property, and the assignée took 
the property snbject to the lien. Where there is fraud the assignée 
can eontest the lien on the title of the vendee, although the bankrupt 
could not. Where there is no fraud he cannot assail the transaction 
unless it contravenes the bankrupt act, but acquires simply the rights 
of the bankrupt. Numerous other authorities might be cited to sus- 
tain the position that an assignée may proceed to recover property 
transferred in fraud of creditors whether any créditer -was in a position 
to àttàck the transfer or not, and that his title accrues by force of 
the act, and not through the rights of the créditer to assert the fraud. 
See authorities collected in Re Duncan, 14 N. B. E. 33. 

The other objections to the bill presented by the deinurrer are not 
meritorious. The action is not for an accounting, nor does it assail 
the title of Murchison as a pledgee of the bonds. The bill seeks to 
reach only the interest in the bonds which would belong to Mrs. 
Matthews if the transfer to her had not been fraudulent, and in this 
behalf asks a recovery of Murchison as to the amount due him as 
pledgee, and an account of the proceeds in case of a sale. A tender 
of the amount due to the pledgees was not prerequisite to the relief 
asked. The bonds pledged to Murchison are identifiied by the num- 
bers, in connection with the gênerai allégations of the bill, as part of 
those originally owned by Matthews, 

The demurrer is overruled. 
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Atwood V. Thb Pobtland Company. 
{Circuit Court, D. Maine. July 6, 1880.) 

1. Patent— Suit for an Accounting. 

A suit in equity for an accounting may be maintained without demanding an 
injunction. 

2. SaME— JURISDICTION — lîTJUNCTIOK. 

Circuit courts hâve " original cognizance, ag well in equity as at law, ot ail 
actions, suits, and controversies " arising under the patent laws ; and tlieir 
power to grant an injunction is a mère incident. 

3. ReiSSOB — VOID ACTS OF CoMMISSIONBR. 

In case of a reissue of a patent tlie patentée may claim aomething whicli he 
had before described as one mode of mailing his machine or article, when he is 
informed of its importance. A reissue which was flrst in time cannot be af- 
fected by subséquent void acts of the commissioner. 

In Equity. Eeissue of patent. 

LowELL, C. J. Anson Atwood brings this biU upon the reissued 
patent granted him in 1857, No. 468, for a cast-iron car wheel. The 
original patent was granted in 1847; there was an extension of the 
reissued patent in 1861; and this suit was brought nearly six years 
after -the end of the extended term ; but the statute of limitations is 
not relied on at this stage of the case. 

The défendants contend that a suit in equity cannot be maintained, 
because no injunction can now be issued, and they consider the ac- 
count to be a mère incident to the injunction. In my opinion the 
account is no more incident to the injunction than the reverse. In 
Eurêka Co. v. Bailey Co. 11 Wall. 488, which was an appeal from my 
décision, a bUl was sustained for an account of royalties due by a 
coutract concerning a patent ; but the suit was not a patent suit, and 
an injunction against the use of the plaintiff's invention was asked 
and issued as incident to the accounting, — that is to say, until the 
défendants should pay the royalties. A similar case is Magic Buffle 
Go. V. Elm City Co. 11 0. G. 501, 13 Blatchf. 151, where the bill was 
sustained for an account under a contract relating to a patent, but 
without injunction, the patent having expired. 

Bills hâve been upheld and decrees rendered for an account, when 
the patent had expired during the progress of the cause, in Jordan v. 
Dobson, 2 Abb. (D. S.) 398; Sicldes v. Gl-oucester Manufg Co. 1 Fish. 
222, 3 Wall. Jr. 196, 4 Blatchf. 229, note; Imïay v. Nor. é Wor. R. Co. 
4 Blatchf. 227 ; Neilsoyi v. Betts, L. K. 5 H. of L. 1 ; Seyinour v. Marsh, 
6 Fish. 115, af&rmed, 97 U. S. 348. In this last case the point was 
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not taken, but the fact was an obvions one, and the point was un- 
doubtedly considered untenable. 

So where the patent had expired before suit was brought, or the 
delcndant had died before or during suit, and there were no circum- 
btances which authorized an injunction against his exécuter. Howes 
Y. Nute, 4 Fish. 263 ; American Wood Paper Co. v. Glen's Falls Paper 
Co. 8 Blatchf . 513 ; McComb v. Beard, 10 Blatchf . 350 ; Smith v. Baker, 
5 0. G. 496 ; Atterbury v. Glll, 13 0. G. 276. 

In Draper v. Hudson, 1 Holmes, 208, Judge Shepley refused an 
aeeount because an injunction could not be granted, but he cited none 
of the foregoing cases, and evidently overlooked the décision of Mr. 
Justice Clifford and myself in Hoives v. Nute, 4 Fish. 263. As an 
authority in this court, therefore, his décision is not binding. It was 
made upon the supposed authority of Stevens v. Gladdïiuj, 17 How. 
447, which, when careïully examined, is fouud not to décide this 
point. An injunction having been ordered in that case, an account 
was given as incident thereto; but it was not, and, under the faets, 
could not be, decided that an account could never be ordered except- 
ing as incident to an injunction. 

The question has lately been revived, and two judges hâve refused 
to sustain a bill after the expiration of the patent. Vaughan y. Cent. 
P. R. Co. 4 Sawy. 280; Sayles v. Richnond, etc., R. Co. 11 Chi. Leg. 
N. 281. Two other judges, one of whom has had very great expé- 
rience in patent causes, hâve upheld the équitable jurisdiction. 
Vaughany. East Teiin., etc., R. Co. 9 Chi. Leg. N. 255; 11 0. G. 789; 
Gordon Y. Anthony, before Blatchford, J., April, 1879, an extract from 
whose judgment has bçen handed me. 16 Blatchf. 234. 

In the absence of a décision by the suprême court, I follow what I 
consider the prépondérance of authority in the circuit courts. 

The statutè of February 15, 1819, (3 St. 481,) gave to the circuit 
courts of the United States "original cognizance, as well in equity as 
at law, of ail actions, suits, and controversies" arising under the pat- 
ent laws. To this broad grant is added an express power to grant 
injunctions according to the course of courts of eqnity. This law 
was re-enacted in the two gênerai acts revising and remodelling the 
patent law. Statute July 4, 1836, § 17, (5 St. 124;) and July 8, 
1870, § 55, (16 St. 206.) This case arises under the law of 1870, 
and I hâve therefore no occasion to consider the elïect of the provis- 
ions of the Eevised Statutes upon this subject, though I should be 
Burprised to find that they had ehanged the law. 

I do not see how it is possible to contend that this compreheusive 
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grant of power can be construed to dépend upon the added power to 
grant injunctions. In the following cases, very able and learned 
judges hâve said that the jurisdiction is statutory, and not dépend- 
ent upon the gênerai rules which govern what we may call customary 
equity, or hâve simply said that the plaintiff might elect his remedy. 
Nevins v. Johnson, 3 Blatchf . 80 ; Sickles v. Glouccster Manu/g Co. 3 
Wall. Jr. 196 ; Imlay v. Nor. <è Wor. R. Co. 4 Blatclif. 227; Howes v. 
Nute, 4 Fish. 263 ; Hoffheins-y.Brandt, 3 Fish. 218 ; Marsh v. Seymour, 
97 U. S. 348, 349 ; Perry v. Corning, 7 Blatchf. 195 ; Cowing v. lîumsey, 
8 Blatchf. 36, 38. Add to thèse the several décisions before cited, and 
the point seems to be established; for those décisions can hardlyrest 
upon a narrower foundation. 

Mr. Justice Grier, one of the first judges to lay down this broad 
rnle, afterwards qualified its generality in certain dicta ; but he was 
careful not to décide against the jurisdiction in equity. See Living- 
ston V. Joneg, 3 Wall. Jr, 330, 344; Sanders v. Logan, 2 Fish. 170; 
and see Judge McKennan's explanation of thèse cases in McMillin t. 
Barclay, 5 Fish. 189, 194. 

A constitutional objection might, perhaps, be raised to the déniai 
of a jury trial in the case of a bill for the mère recovery of a definite 
sum of money, if the plaintiff clearly required no équitable remedy or 
assistance whatsoever. That point bas not been argued in this or any 
other case that I know of, and may be left for décision when it shall 
arise. Such cases must be rare, because the accounting in equity is 
a peculiar remedy, to which an action at law for damages can very 
rarely be adéquate, unless the plaintiff chooses to cousider it so. He 
may call for an aecount in equity, and, if that proves unsatiafactory, 
may add damages in the same suit. This case might rest upon that 
basis. 

In relation to the validity of the reissue the faots are as foUows : 
In his original patent, Atwood described a car wheel cast in one 
pièce, with a solid hub; next the rim was a plate (called by him a 
ring) made in a succession of radial waves, or corrugations like radii, 
and this plate was connected with the hub by means oE a dished 
"flanch or flanches," which would yield to the contraction of the métal 
in the direction of the radii. The patentée supposed that the con- 
traction of the wheel in cooling was principally in a circumferential 
direction, or across the radii, and the radial waves would yield in this 
direction. His claim was limited to that form of plate and a flanch 
or flanches. It was discovered afterwards that the contraction is 
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princîpally in the line of the radîi. What the patentée called dished 
flanches, when put together, made an arch ; and a wheel east with an 
arch next the hub yields readily in the direction of the radii, and a 
wheel with such an arch for about half the width of the wheel, and a 
single plate from the arch to the rim, proved to be a better article 
than any before discovered, and it has not been much improved upon 
since. Washburn appears to hâve discovered the merit of a wheel of 
thi& kind, and in 1850 he patented one, which he described thus : 
From each end of the hub two arch-shaped plates project radially 
outward ail around, and join at a point half the semi-diameter of the 
wheel from the center, or a little beyond it. * * * From the 
front junction of the two plates there is an extension of a single plate, 
curved in its radial section, and forming an ogee with the front plate ; 
on the concave face of this extension curved arms or brackets are 
affixed, perpendicular to the face of the plate, and gradually taper- 
ing from the rim to the junction above named of the plates, etc. The 
claim is for the combination of the arch at the center with the curved 
plate and arms, Connecting the hub and the rim in the manner and 
for the purpose set forth. 

This Washburn wheel went into the gênerai use which it continues 
to hold in a few years after 1850 ; certainly as early as 1857. Atwood 
considered the Washburn wheel to be substantially like his, and 
reissued his patent in order to obtain what he thought to be the full 
monopoly of his discovery. His claim is for Connecting the wheel 
with the hub by two curved plates extending from the hub and form- 
ing a ring or arch, and joining this ring with the rim by a single 
plate. Upon the évidence of the drawings in Atwood's original 
patent, I lind that his "dished flanches" made an arch between the 
hub and the plate to ail intenta like Waahburn's arch, and his single 
plate in radial waves is the équivalent of a single plate like Wash- 
burn's. One of the drawings in Atwood's original patent shows the 
flanches united and forming an arch, The question, then, is whether 
Atwood has changed his description, either by inclusion or exclusion, 
so as to embrace something which he had not invented, or had not 
described, or indicated in his drawings? The cases of GUI v. Wells, 
22 Wall. 1, and Riissell v. Dodge, 93 U. S. 460, décide that a patentée 
reissuing his patent has no right to omit something which he had 
before described as essential. I do not think the converse is true, 
that he may not claim something which he had described as one 
mode of making his machine or article. For the thing which he 
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actually made and exhibited he is to hâve a patent, though he may 
hâve said that an alternative form was equally good. See Battin v. 
Taggert, 17 Kow. 74; Goodyear y. Rubber Co. 2 Cliff. 351, 9. Wall. 
788; Bobertson v. Secombe Manuf'g Co. 10 Blatehf. 481; Putnam v. 
Yerrington, 9 0. G. 689 ; Stevens v. Pritchard, 10 0. G; 505 ; Gorn- 
planter Patent, 23 Wall. 181; Herring v. Nelson, 14 Blatehf. 293. 
Atwood had shown the aroh and described its uses, and may after- 
wards claim it when he is informed of its importance. 

It appears that the office issued three new patents upon the sur- 
render of the plaintifif's original patent. Two of them were of a 
later date than that now in issue, and are not in évidence. The de- 
fendant objeots that this was vitra vires; that the commissioner could 
only reissue oneor more patents immediately upon the surrender. 
To this the plaintiff's answer is satisfactory, that this- reissue, which 
was the first, cannot be affected by subséquent void acts of the com- 
missioner, supposing them to hâve been void, which he does not ad- 
mit, but must stand or fall on its own merits. It is a little like the old 
case of Insurance. A policy was to be void if the assured obtained f ur- 
ther insurance without permission; he did this, but the policy he ob- 
tained was to be void if there were prior insurance. The latter policy 
being avoided by the earlier one, that earlier one stood valid. Keported 
cases inform us that the patent-office often reissues patents in the 
mode now objected tô; and I do not now décide that it bas exceeded 
its authority in doing so. 

A very difficult question of fact is raised by the record. . Positive 
testimony is given that a wheel like Atwood's was made by Mr. 
Baldwin, a well-known worker in iron, at Philadelphia, about 30 
years before the testimony was given. The foreman and a pattern 
maker of Baldwin's shop are asked whether they made a wheel 
which is described in the question in the words of the plaintiff's 
claim, and they say they did. This évidence is not and cannot be 
directly met, but the plaintiff's évidence tends to throw a good deal 
of doubt upon it indirectly. The turning point in my mind is this : 
Several suits were brought by Atwood against makers of the Wash- 
burn wheel in 1858. Mr. Waterman, a witness in this case, was 
employed for the defence in one or more of those cases, and then 
discovered the old Baldwin patterns and cast wheels from them. He 
says that he eonsidered them a complète answer to the patent, but 
that Atwood withdrew his actions, as the witness was informed, and 
80 the matter pasaed out of his mind for many years until this case 
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revived it. It appears that the defence had very able and diligent 
counsel, and no doubt the plaintiff was well advised. If the suits 
were voluntarily withdrawn by the plaintiff 20 years ago, it must 
probably be that the Baldwin wheel was thought by both sides to be 
fatal to the Atwood patent. But it seems, from the undisputed testi- 
mony of the patentée himself, that ail the défendants, in every action 
which he brought, took licenses from him, and that the same per- 
sons, or moat of them, vainly opposed the extension of his patent. 
Waterman, then, was mistaken, if he used the word "withdrawn" in 
the sensé of abandoned. It was the défendants who withdrew. This 
makes it almost res judicata, so far as those parties are concerned, 
that the Baldwin wheel was not an anticipation of Atwood's, and, in 
the uncertainty of the évidence which arises from the great lapse of 
time, has had a oontrolling influence on my décision. 1 cannot hold 
that the parties at the time, and the patent-office afterwards, with 
ail the facts before them, were mistaken. It is more probable that 
there is some mistake in the évidence now. 

The Kiusley wheel appears to hâve had two arches instead of an 
arch and a plate — that is, there was a hollow under the tread of the 
wheels as well as near the hub; and, upon the évidence, there are 
objections to this form. 

Atwood having been the first to make the combination of hub, 
arch, and plate, has a right to ask for a someWhat libéral construc- 
tion of his claim, and may include in it the wheel made by the de- 
fendants. 

Decree for an account. 
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New Process Fermentation Co. v. BALTa.** 

{Circuit Court, E. D. Pennsylvania. January 18, 1882.) 

1. Pbocesb for Makino Bbbr — Infringbmeni , 

Letters patent No. 215,679, for a new and useful apparatus and improve- 
ment in processes for making béer, TiAd not to be infringed by the use of the 
Guth patented bung after the casks are bunged, simply for the purpose of rack- 
ing ofl the béer from the shavings casks and relieving them from the excessive 
pressure of carbonlc acid gas. 

Final Hearing on Pleadings and Proof, 

Bill for injunction against infringement of letters patent No. 215,- 
679, dated May 20, 1874, for a new and useful apparatus and im- 
provement in processes for making béer. The answer denied both the 
novelty and the infringement. The évidence showed that in the man- 
ufacture of the béer after the casks containing the béer were bunged 
respondent used the bung patented by Henry Guth, in letters pat- 
ent No. 225,368, for the purpose of racking off the béer from 
the shavings casks and relieving them from excessive pressure. The 
principal question raised was whether, in using this bung, respondent 
infringed complainant's patent. 

Banning de Banning, F. W. Cotzhausen, and P. C. Dyrenforth, for 
complainants. 

John Dolman, for respondent. 

McKennan, C. J. Although the answer dénies the validity of the 
patent on which this suit is founded, the respondent's counsel bas 
confined his discussion of the case to the question of infringement, 
and that is the only question which we deem it necessary to consider. 

The only proof in support of the allégation of infringement pro- 
duced by the complainant is the testimony of Mathias Hoffman, but, 
unaided by the presumption arising from the absence of any proof on 
the other side, itcould not be regarded as sufficient to acquit the com- 
plainant of the burden which rests upon it. It is answered fuUy, 
however, by the testimony of John Birken stock. From 1873 to 1879 
he was assistant foreman at the respondent's brewery, and after the 
latter date was the brewer. He had responsible charge of the manu- 
facture of béer, and the whole process was conducted under his super- 
vision and direction. He distinctly négatives the use of any part of 
the process described and covered by the complainant's patent. 

«Reported by Frank P. Prichard, Baq., of the Philadelphia bar. 
■V.10,no.2— 19 
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The patented process provides for the treatment of béer when it ia 
in the Krauesen stage by holding it under automatically controllable 
pressure of carbonie acid gas by appropriate mechanieal devices. 
When this stage ends the process is fuUy aecomplished, and, in the 
understanding of the trade, the Krauesen stage terminâtes when the 
casks côntaining the liquid are bunged. 

Now, although it is admitted tha,t the respondents use the Guth 
patented bung, by means of which the complainaut's process may be 
practiced, yet it is satisfactorily shown by ail the évidence that it is 
not used as long as the béer works outof the bung-hole of the shavings 
casks, but only when the casks are bunged, and so when the patented 
process is, by its express limitation, inapplicable. And this bungis 
not eyen then used to produce any resuit cqntemplated by the coio- 
plainant's process, but only in racking off the béer from the shavings 
casks, and as a means of relieving them from an excessive pressure 
of carbonie acid gas. 

We are, therefore, of opinion that the respondent is not shown 
to hâve used the complainant's process, and so to hâve infringed its 
patent, ai^d that the bill must be dismissed, wità uosta. 



Sphl ». Celluloïd Manuf'o Go.* 
(Oireuit Court, 8. D. New York. Jaauary 25, 1882.) 

L Lettkbb Patent No, 97,454 — Construction of. 

Letters patent No. 97,454 contains no suggestion that camphor itself, or a 
solution of camphor in any tliing which would dissolve it, is a solvent of xyloid- 
ine. Said patent is neither infringed by the use of wood alcohol in conjunc- 
tion with camphor, if said wood alcohol is the same thing as wood naphtha, as 
Buch use is described in Parlce's patent, No. 1,313, nor if it be a new article, 
discovered since the date of the invention described in said patent 97,454. The 
claim of said patent is expressly limited to that alcohol which is spirits of wine, 
and does not cover methyl alcohol. 

In Equity. Motion for injunction. 
H. M. Ruggles, for plaintiff. 

W.D. Shipman and H. Baldwin, Jr., for défendant. 
Blatchfobd, C. J. There is no suggestion in the spécification of 
No. 97,454 that the plaintiff discovered that camphor itself, or a 

•Reported by 8. Nelson White, Esq., of the New York bar. 
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solntion of camphor îû any thing which would dissolve it, would be a 
Boivent of xyloidine. Of the eight mixtares mentioned as solvents of 
xyloidine, camphor is in only five. The disoovery is that the mix- 
tures named are the solvents. If the wood alcohol used by the de- 
fendant is of itself a solvant of xyloidine, and is the same thing 
knovra as a soivent of it, under the name of wood naphtha, at the 
date of Parke's patent No. 1,313, the défendant may use it in con- 
junction with camphor, because such use is made known in No. 
1,313. If such wood alcohol is a new article, discovered since the 
plaintiff'a invention, it may be used by the défendant, because the 
patent covers only the use of alcohol or spirits of wine with camphor ; 
and such new article is not alcohol or spirits of wine, and is not 
within the claim. The claim does not cover anything which may be 
discovered subseqiiently to effect, in oonjunction with camphor, as 
good a resuit in dissolving xyloidine as the use of alcohol or spirits 
of wine in oonjunction with camphor. And even thongh the defend- 
ant's wood alcohol be methyl alcohol, and an article knowu by that 
name before the plaintiS's invention, it cannot be held that the 
plaintiff discovered the usefulness of it in conjunction with camphor 
to dissolve xyloidine, because his patent is expressly limited to that 
aloohol which is spirits of wine, and that is not methyl alcohol. 
The motion is deuied, with costs. 



WmTE and others v. Heath. 
{Oircuii Court, D. Bhoi» lAand.) 

L Patent— ImmnîGBMENT. 

Changes in the deuils of construction of a patented article may be patenta- 
ble as improvements, but they will not protect the party against the charge of 
an infringement of the original patent. 
2, Bame — Injunction. 

Where the validity of the original patent is not questioned by the défendant, 
capital has been invested in its manufacture, a successful business established, 
large and numerous sales hâve taken place without dispute, and exclusive pos- 
session is shotvn for gome time, a preliminary injunction will be granted. 

In Equity. Pétition for preliminary injunction. 
Wilmarth H, Thurston, for complainants. 
Wwrren B. Pirce, for défendant. 
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CoLT, D. J, This is an application for a preliminary injunctîon. 
The complainants, having acquired title by assignment to a certain 
patent issued to Charles S. Westland for an improvement in lamps, 
charge the défendant with an infringement. This patent, No. 206,061, 
was issued July 16, 1878, and the claim is as follows: 

" The combination, with a lamp for burning explosive or inflammable cils or 
fluids, of a closed réceptacle containing carbonic acid gas under pressure, so 
located with relation to the burner that in case of an explosion the compressed 
gas will be liberated, substantially as and for the purposes set forth." 

The object of this invention was to avoid the danger from fire, in 
the event of an explosion of a lamp in whieh kérosène or other inflam- 
mable fluid migbt be uaed, by means of a closed réceptacle, or chamber 
of glass or other fragile material, charged with carbonic acid gas fit- 
ting about or into the oil réservoir. Immediately upon the issuing of 
the patent, Westland sought capital to establish the business of man- 
ufacturing the lamp. Among thosewhom he met was the défendant, 
Heath, and on September 16, 1878, he sold to him one-third interest 
in the patent. On July 3, 1879, the complainants White and Fair- 
brother bought the remaining two-thirds, and on January 38, 1881, 
they also purchased the other one-third of Heath and another person 
to whom he had transferred à part. We thus find that the défendant 
was interested in this patent up to January 28, 1881. On March 1, 
1881, the défendant took eut letters patent. No. 238,234, for an im- 
provement in safety lamps, and he claims that the lamps complained of 
are made under this patent. The position taken by the plaintifïs is — 
First, that the lamps in question are not made under the defendant's 
patent, because the main features of that patent, whieh consisted of 
certain détails in the construction of safety lamps, are omitted; second, 
that even if made under that patent they would be an infringement 
of the Westland patent. 

The inquiry whether the lamps made by the défendant conform to 
his patent we deem, under the circumstances, immaterial. The only 
defence offered by Heath is his patent, and if that does not protect 
him he is guilty, under the évidence, of the charge of infringement. 
An examination of the defendant's patent shows that it embraces the 
main éléments of the Westland patent. It consists of a combination, 
with a lamp for burning explosive oils, of a closed réceptacle contain- 
ing carbonic acid gas, so located that in case of an explosion the com- 
pressed gas will be liberated. What is claimed in the spécification is 
an improvement "in certain détails of construction whereby the pas- 
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sage of the gas to the inside of the réservoir and to the flame is 
insured." 

Thèse détails relate mainly to the coni5triiction of the gas récepta- 
cle, it having "grooves or flûtes" running down into the oil réservoir; 
the défendant claiming that by his invention the gas chamber is less 
liable to get broken, at the same time the gas cornes into more im- 
médiate contact with the flame in case of an explosion. But admit- 
ting that the défendant hasworked ont an improvement in détails in 
the gas réceptacle, still he had no right to use ail the main éléments 
of the Westland patent. Westland's patent was the application of 
the power of carbonic acid gas, in ; extinguishing fiâmes, to an ordi- 
nary lamp containing any inflammable oil, like kérosène, by means of a 
closed réceptacle holding such gas. Changes in the détails of con- 
struction of such réceptacle might be patentable as improvements, 
but would not protect the party against the charge of an infringement 
of the former patent. 

But the gênerai idea of a réceptacle with tubes extending into the 
oil is not absent from the Westland patent, for the spécification sets 
out that gas tubes may extend up into the oil from the bottom, and 
that small closed vials of compressed gas may be dropped into the 
oil at the top. The défendant does not undertake to prove that his 
patent is not an infringement, by any évidence further than his state- 
ment in his afiBdavit that on consultation and advice with eminent 
experts and counsel in patent matters, he believes that his improved 
safety lamp is not an infringement upon anyrights properly clairaed 
by the Westland patent. We are of the opinion that he is guilty of 
an infringement for the reasons given. 

The validity of the Westland patent is not questioned by the défend- 
ant. Capital to the extent of $20,000 bas been invested in the man- 
ufacture of thèse lamps and a successful business established. Large 
and numerous sales hâve taken place without dispute. Exclusive 
possession is shown for some time, though not for a long period. 
Under thèse circumstances an injunction is seldom refused. Curtis, 
Lavr of Patents, § 413; Orr v. Littlcficld, 1 W. & M. 13; Potter v. 
Muller, 2 Fish. 465. 

The statement of the défendant in his affidavit that the only lamps 
he bas made were for expérimental use, should not, in view of other 
undisputed testimony, affect the granting of an injunction. It ap- 
pears that thèse lamps were exhibited at the fair of the Massachu- 
setts Charitable Mechanics' Association, held in the fall of 1881, and 
that circulars were distributed to the public setting off their advan- 
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tages. It furtber appears that thé lamp bas been otherwise adver- 
tised. If sales hâve not actually been made, such a wrong is threat- 
ened, and that is sufficient to call for an injunction. Bilmp, Law of 
Patents, 294; Poppenlmsen v. Gutta Percha Co. 2 Fish. 74. Nor is 
the assertion of the défendant in bis affidavit, tbàt he bas no inten- 
tion of making or selling any of said lamps during the pendency of 
this suit, a good reason for withholding an injunction. The com- 
plainants are not obliged to rest tbeir interest on tbe mère assertion 
of the défendant that he will not repeat the act of infringement. 
Bump, Law of Patents, 295 ; Jenkins v. Greenwald, 2 Fish, 37. 
The motion for a preliminary injunction is granted. 



The Ant. 
(District Court, B. New Jersey. Febi-uary 3, 1882.) 

1. CotusioN. 

A steamer witli a long tow, about to pass another steamer, also with a tow, is 
bound to avoid the latter. 

2. SaMB— LOOKOUT. 

Steamers navigating on the thoroughfares of commerce are bound to hâve a 
lookout, independently of the helmsman. 

3. SAMB— LiGHTS. 

Steam-vessels, " when towing otber vessela," must exhibit two bright white 
mast-head lights vertically, in addition to their aide lights ; and ail vessels, 
whether steam or sail vessels, ■when lying at anohor in roadsteads or fair-ways, 
must exhibit a white light in a globular lantern at a height not exceeding 20 
feet above the hull. In navigation a vessel aground is in circumstances sina- 
ilar to a vessel at anchor, and a steamer aground should exhibit the single light 
required of steamers at anchor. 
4 Damages Divided. 

Where both steamers contributed to the collision the damages will be divided. 

In Admiralty. Libel in rem. 

Beebe, Wilcox & Hobbs, for libellants. 

S. H. Valeniine, (with whom was R. D. Benedict,) for claimants. 

Nixon, D. J. The libel is iiled in this case to recover damages 
arising from a collision which took place about 2:30 o'clock on the 
morning of June 2, 1881, between Eobbins' reef and Bedloe's island, 
on the westerly side of the channel, in the bay of New York, between 
the street department scows in tow of the tug-boat Ant and the tug- 
boat C. J. Saxe, and two pontoona or wreckers in the tow of the said 
Saxe. 
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It appears from the allégations of thé libel and thè prodfs that the 
canal-boat Chandler, loaded with np-wards of 200 tons of anthracite 
coal, and while, with other boats in tow of the steamer Saxe, on a 
trip from Port Johnson across the bay, being overtaken by a storm 
foundered and sunk in the neighborhood of Eobbins' reef. The 
owûers of the Saxe purchased the sunken boat and her cargo while 
in this condition, and employed wreckers to raise her. Pontoons 
were placed on either side of the boat, and four chains were passed 
under her and tightened by jack-screws on the pontoons. When the 
tide was low she was lifted from the bottom by the rising of the tide, 
and was towed by the Saxe, stern foremost with the pontoons, about 
a mile up the bay, at high water. The bow of the canal-boat again 
struck ;the bottom, which stopped their further progress. Being 
obliged to retnain hère until the next full tide, the steamer Saxe 
having the tow in charge dropped back on the east side of the east- 
erly pontoon and màde fast, her bow still facing up the river. She 
then took down her bow and side lights, and set vertically on her flag- 
staflf two white lights, about 15 feet above her deck. One white light 
was also placed on each of the pontoons on the bow of the west boat, 
and on the stem of the east one from 10 to 12 feet in height. 

On the same morning, at about a quarter of 10 o'clock, the steam- 
tug Ant left the foot of Thirty-third street, East river, with two street- 
department scows, loaded with dirt and garbage, in tow by a hawser, 
bound for the dumping-grounds outside of Sandy Hook. The tug 
was about 65 long; the hawser leading to the first seow, 500 feet; 
the hawser from the first to the second scow, 40 feet ; and each scow 
from 75 to 80 feet in length, — making the total length of the tug and 
her tow upwards of 700 feet. It was a moderately cloar, pleasant 
night; several of the witnesses testifying that vessels could be seen a 
mile away without lights. The tide was at the strength of the ebb. 
The Saxe and her tow did not come under the particular observation 
of the master and pilot of the Ant until they were within a half or 
three-quarters of a mile distant. The testimony is very confiicting 
as to the précise distance. Seeing the two vertical white lights on 
the Saxe and no bow or side lights, he concluded that it was a 
steamer with a tow, going in the same direction with the Ant. He 
continued his course, bearing directly upon the Saxe, until he ap- 
proached her within a few hundred feet. 

From the contraditory statements of the witnesses of the respective 
parties it is quite impossible to tell how near he had come before he 
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ascerfained that the Saxe was not in motion. The master testifies 
that he did not find out that she was at anehor until he was "right 
along-side." As soon as he discovered that, he put his helm hard 
a-starboard, bringing his boat to the east, across the bow of the Saxe, 
and easily clearing her. The scows, however, being under considér- 
able headway, and carried onward also by the strength of the tide, 
did not readily yield or respond to the changed course of the tug. 
The foremost one foUowed the Ant to the east, barely escaping the 
easterly pontoon, and struck the bow of the Saxe. The rear scow 
drifted to the west, and came in collision with the western pontoon . 
When the master of the Ant first perceived that one of the scows was 
going to the east and the other to the west of the Saxe and the pon- 
toons, he reversed his engine, and slacked up the hawser, "to give the 
scows a chance," he says, "to go around if they would." When he 
found that they would not go around he seems to hâve hooked up his 
engine again with the inexplicable intention of disengaging the scows 
from the pontoons by main force, and pulled upon the entangled mass 
of beats with such energy that the position of the Saxe and the pon- 
toons was 80 changed that, instead of lying north and south with the 
tide, they were turned across the bay from east to west. The last 
scow had drifted around the bow of the western pontoon, and had 
engaged with the chain under the bow of the canal-boat. In the 
violence of the effort of the Ant to get clear, the bow of the Chandler, 
being aground, was torn away, and some of the timbers and portions 
of the deck came up, fioating on the surface of the water. The libel is 
filed to recover the damages done to the Chandler, and for the loss 
of a part of the cargo, conséquent upon the injury to the hull. 
Two questions at once suggest themselves for considération : 

(1) Was tliere sueli carelessuess and want of skill in the navigation of tho 
Ant as to cause the collision ? 

(2) Did the lights exhibited by the C, J. Saxe mislead the Ant and thus 
contribute to the disaster? 

1. I hâve no doubt about the légal liability of the Ant. Itwas her 
duty, being the following steamer, to keep out of the way of the 
libellant. The tow of the Saxe was aground and helpless, lying on 
the westerly side of the usual ehannel down the bay. The weather 
was favorable for safe navigation. There was not enough wind to 
excite remark or attraet observation on either side. The night was 
clear, or only slightly obscured, at most, by drifting clouds. There 
was ample room for the Ant to pass on either side, and no valid 
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excuse appears why she suffered herself to approach so near to the 
libellant as to reuder a collision unavoidable. Upon any theory of 
the case suggested she was in fault. Being a steamer with a long 
tow, about to pass another steamer, also with a tow, she onght to 
hâve avoided the latter. The excuse rendered by the master for not 
doing so is that he thought the Saxe was in motion, moving to the 
south. But vigilance and care on his part would hâve undeceived 
him some time before he came so near. He depended upon himself 
and not upon a lookout; and yet the ascertaining of such facts falls 
■within the proper duties of a lookout, The obligation to hâve one, 
independent of the helmsman, on board of steamers navigating in 
the thoroughfares of commerce, has been so often reiterated by the 
suprême court that it is no longer an open question. St. John v, 
Paine, 10 How, 558; Newton v. Stebbins, Id. 607; The Genesee 
Chief, 12 How, 462; Tlie Cathanne, 17 How. 177; Chamherlain v, 
Ward, 21 How. 548; Haney v. Steam-packet Go. 23 How. 293; The 
Ottawa, 3 Wall. 268. 

In St. John v, Paine, supra, Mr. Justice Nelson, speaking for the 
court, (p. 585,) said: 

"We are satisfled that the steam-boat was in fault in not keeping at tlie 
time a proper lookout on the forward part of the deck, and that the failure 
to descry the schooner at a greater distance than half a mile ahead, is attrib- 
utable to this negleet. The pilot-house, in the night, especially if dark, and 
the View obscured by clouds in the distance, was not the proper place, whether 
the Windows were up or down. The view of a lookout stationed there must 
necessarily hâve been partially obstructed. A compétent and vigilant look- 
out, stationed at the forward part of the vessel, and in a position best adapted 
to descry vessels approaching, at the earliest moment, is indispensable to 
exempt the steam-boat f rom blâme in case of accident in the night-time, while 
navigating waters in which it is accustomed to meet other water-eraft." 

And in The Genesee Chief, supra, Chief Justice Taney states the 
law as follows : 

" It is the duty of every steam-boat traversing waters where sailing-vessels 
are often met with to hâve a trustworthy and constant lookout, besides the 
helmsman. It is impossible for him to steer the vessel and keep the proper 
watch in his wheel-house. His position is unfavorable to it, and he cannot 
safely leave the wheel to give notice when it becomes necessary to check sud- 
denly the speed of the boat. And whenever a collision happens with a sail- 
ing-vessel, and it appears that there was no other lookout on board the steam- 
boat but the helmsman, or that such lookout was not stationed in the proper 
place, or notactually and vigilantly employed in his duty.it must beregaided 
as prima fade évidence that it was occasioned by her fault," 
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Thèse observations are pertinent to the case under considération. 
I am aware that the absence of a looliout is unimportant in ail cases 
where the collision arose from other causes, and such absence did 
not contribute to the loss or disaster. But it cannot be safely affirmed 
hère that the collision is not directly traceable to the neglect in 
not having a vigilant lookout. It is true that the master in the 
■wheel-house saw the Saxe and her tow when distant from a quarter 
to a half a mile — none too soon, with her tow of nearly an eightii of a 
mile in length, to hâve avoided her if he had begun at once to make 
préparations to do so; but, perhaps, soon enough. He made no 
attempt, however, although having abundance of room on either side, 
to get ont of the way, but continued for six or seven minutes to bear 
directly upon the Saxe, and did not détermine she was stationary 
until he came within a few hundred feet of her. He then starboarded 
his helm — a movement which enabled his tug to escape ; but any skil- 
ful navigator must hâve known that the momentum of the tow and 
the force of the tide rendered it impossible for him to pull his tow 
through without colliding. It was still more faulty navigation, in 
my judgment, after slacking his speed and finding out that his tow 
had become entangled with the tow of the Saxe, that he should hook 
np his engine and endeavor by main force to disentangle them. The 
damage was caused by this movement, and I bave no doubt about the 
unskilfulness, négligence, and fault of the master of the Ant, and 
hence the responsibility of the elaimants to answer for the damage. 

2. Whether the lights exhibited by the Saxe misled the Ant, and 
thus contributed to the disaster, is a more difficult question to dé- 
termine. It dépends upon the construction to be given to the rules 
prescribed by congress to prevent collisions on the water. Thèse are 
found in section 4233 of the Eevised Statutes. 

The foUowing are the only rules that seem to hâve any bearing 
upon the présent case : 

ïhe second is that " the liglits mejitioned în the following rules, and no 
others, shall be çarried in ail weatbers, between sunset and sunrise." ïhe 
fourth requires that " steam-vessels, when towing other vessels, shall carry 
two bright whitç mast-head lights, vertically, in addition to their side lights, 
so as to distinguish them from other steam-vessels." Theflfth is that "ail 
steam-vessels, other than ocean^golng steamers and steamers carrying sail, 
shall, when under way, cariy on the starboard and port sides lights of the 
same character and construction, and in the same position as are prescribed 
for side lights by rule 3. " The tenth is that " ail vessels, whether steam-vessels 
or sail-vessels, when at anchor in roadsteads or fair-ways, shal!, between sun- 
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set and sunrise, exhibit where it can best be seen, but at a height not exceed- 
ing 20 feet above the huU, a white light in a globular lantern of eight inches 
in diameter, and so constructed as to show a clear, uniform, and unbroken 
ight, visible ail around the horizon, and at a distance Of at least one mile." 
The twèlfth rule relates to canal-boats, oyster-boats, raf ts, or other water-craf t, 
and requires, whether sueh boats are navigatlng the waters or lying at anchor, 
that they shall carry one or more good white lights, which shall be placed in 
the manner prescribed by the board of supervisiug inspeetors of steam-ves- 
sels. 

The advocates for the claimants insist that the two white vertical 
lights on the steamer told a false story; that the true construction of 
the fourth rnle requires the vessel with such signais to be in motion, 
and that only one light should hâve been shown after the tow had 
arrested her progress by grounding on the bottom; that the only 
inference to be drawn from seeing the two vertical lights alof t, and no 
green and red aide lights on the starboard and larboard sides, was 
that the steamer was towing other vessels down the bay ; and that, if 
such inference had been correct, the collision would not hâve oc- 
curred. 

The advocates for the libellants, on the other hand, contend that 
the fourth rule prescribes that the two vertical lights shall be shown 
bya steamer when engaged in towing, whether in motion or not; that 
such lights do not necessarily imply their locomotion, but their occu- 
pation ; that if temporarily stopped by touching the bottom, neither 
the law nor the practice of navigation requires the double light to be 
taken down, but to be left burping, 80 that ail approaching vessels 
may understand that not only the steamer, but her tow, is to be 
avoided. 

The expert testimony is, of course, conflicting; about an equal 
number of pilota on each side testifying that the customary and prac- 
tical interprétation of the rule is in favor of the party which produced 
them. For instance, Van Deventer, an experienced pilot offered by 
the libellants, says that in his long expérience the only significance 
he ever knew to be attached to two vertical white lights on the flag- 
staff of a steamer was that she was a tug-boat having a tow to a 
hawser. On the contrary, Mr. Gilkinson, speaking as a pilot for the 
claimants, says that if, while descending the river at night, he saw 
ahead of him two vertical lights, one over the other, as if on a flag- 
staff, and on the starboard side of the boat two lights nearer the 
water, he would understand there was a tow going the same direction 
with liim down the river* And there seems to be a like oontrariety 



300 FEDERAL EEPORTER. 

of opinion on the question whether a steamer having a tow and run- 
ning aground in a public thoroughfare for vessels should continue to 
exhibit the two white vertical lights, according to the requirements of 
the fourth rule, or the single white light prescribed by the tenth rule 
for ail vessels lying at anchor in roadsteads. AU the pilota who were 
interrogated on the subject by the libellants considered it their duty 
to leave the two lights up after grounding, and ail who were examined 
by the claimants were equally positive that custom and good naviga- 
tion demanded that one should be taken down. 

T get quite as little information from any judicial constructionj 
The fourth and tenth rules, as they appear in section 4233, were 
originally enacted by congress as the fourth and seventh, in the act 
of April 29, 1864, (13 St. at Large, 59,) and, if possible,, must be so 
construed that both may stand. The fourth prescribes the proper 
lights for steam-vessels "when towing other vessels;" the tenth, the 
light that must be exhibited by ail vessels, whether steam or sail- 
veseels, "when lying at anchor in roadsteads or fair-ways." In the 
one case, there must be "two bright white mast-head lights, vertically, 
in addition to their side lights." In the other, "a white light in a 
globular lantern at a height not exceeding 20 feet above the hull." 

There is mueh force in the suggestion of the advocates of the libel- 
lants, that the object and purpose of the fourth rule is disclosed in 
the rule itself. Why should steam-vessels, when towing other ves- 
sels, carry two white vertical lights ? The rule says, "to distinguish 
them from other steam-vessels," and not to show that they are in 
motion. It is important that they should be distinguished from other 
vessels, from the fact that a steamer with a tow is more helpless and 
unwieldly than one not thus encumbered, and more care is demanded 
on the part of vessels meeting or passing them. The rule was adopted 
from the English act, and support is given to this construction by the 
observations of Sir Eobert Collier, in the case of The American and 
the Syria, L. E. C. P. C. 131. Speaking fOr their lordships in privy 
council, on appeal, and considering the provisions of the rule, he 
said : 

"In 1863 an additional article [the rule in question] was promulgated, 
requiring the towing steamer to exliibit two white lights instead cl one; 
doubtless for the purpose of warning ail approaching vessels that she was 
encumbered, and not in ail respects mistress of her movements." 

But while this was, without doubt, one purpose of the rule, it is 
not, in my judgment, the only purpose. It is fairly to be inferred 
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from its phraseology, interpreted in the light of the provisions ot the 
tenth rule, that the two white vertical lights also signify that the to\» 
is in motion. In navigation, a vessel aground is in circumstances 
quite similar to a vessel at anchor; and the spirit, if not the letter, 
of the two rules is best ascertained by holding that a steamer with a 
tow, whether aground or at anchor, should exhibit the single light 
required by the tenth rule. 

The Ant was misled by the double. vertical lights, and was brought 
into much doser proximity to the tow than she probably would hâve 
corne if she had been advised by a single light that the Saxe was not 
in motion. The testimony shows such ignorant or négligent naviga- 
tion on the part of the master of the Ant that it is doubtful whether 
he would hâve cleared the Saxe on an exhibition of the légal signal ; 
but, under the circumstances, I think the claimants are entitled to 
the benelit of the doubt. 

As the Saxe thus contributed to the collision, I must hold her also 
in faolt, and order the damages to be divided ; and a decree will be 
entered accordingly. 
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LiNDSAT, Gracie & Co. ». Cusimano.* 

{Diiirict Court, E. D. Louhiana. January 14, 1882.) 

1. CHABTEn-PARTT — "OUSTOMART DiSPATCH." 

Ttic mcaning of the words " CHstomary dispafch" in a charter-party, relative 
to the disoliarge of a vessel, construed and explained. Thèse words, " custom- 
ary dispatch," mean the usual dispatch of persona who are ready to receive a 
cargo, and exclude ail customs in accordance with which the charterers claim 
they might, notwithstahding opportunity, décline ta receive, simply because it 
was more advantageous to postpone. 

Kearon V. Pearson, 7 Hurl. & K. 388. 

2. Customs op the Port— Obligations of Charte iedb Akd Consionees. 

The customs of the port cannot qualify the obligation of the charterers and 
consignées to obtain a berth where the vessel could hâve "cuslomary dis- 
patch." 

Smith V. Tellow Fine Lumber, 2 Fed. Rep. 400. 
S. Bill of Lading— Uîn'loading Cakgo— Charges por Covering Cargo aftbb 

: DlSCH.VliGB. 

.Where the Mil pf lading provjdes that the cargQ should bedelivered from 
the ship's deck, -when the ship's responsibility sbould çease, the obligation to 
proteot the cargo, after it was placed upon the wharf, was upon the char- 
terers. 

Turnbull v. Bloeks of Marble, 9 Fe». Rep. 320. 

The steam-ship Glenbervie, having brought a cargo of fruit from 
Italy to New Orléans, under a charter-party providing that she should 
be discharged with customary dispatch, her owners instituted this 
suit against the consignée to recover demurrage for unusual and un- 
necessary détention in discharging, and for sundry items of charges 
made against her by the consignée in settling for the charter-money. 

Joseph P. Hornor and Francis W. Baker, for libellants. 

Charles B. Singleton and R. Horace Browne, for défendant. 

BiLLiNGs, D. J. The principal discussion in this case has been as 
to the meaning of the phrase in the charter-party, "to discharge with 
customary dispatch," and, subordinately, whether the consignées are 
to pay demurrage for any portion of the 16 days elapsing between 
the time of the arrivai of the ship at the port of New Orléans and 
the time when the discharging of her cargo was completed. The 
testimony shows that it is the custom of the fruit dealers at that 
port to receive their fruit from the vessels no faster than they can 
sell it at the wharves. The fruit could hâve been received more 
rapidly and the discharging been sooner completed, but the con- 
signées declined to receive it in any greater quantities than could 

♦Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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be disposed of. This occasioneddelay. Is stich delay included in the 
terms "customary dispatch?" 

The obligations of the owners and charterers, when the charter- 
party is silent as to time to be occupied indischarging, are reciprocal; 
each shalluse "reasonable" dispatch. This obligation is hère quali- 
fied by changing "reasonable" into "customary" dispatoh. This 
enlarges the source of delay, and makes it include ail those usages at 
the port of delivery which the charterers cannot control, such as the 
working hours, the order in which vessels must come up to tlie wharf, 
the observance of holidays, the allowance of three days to obtain a 
berth, provided one cannot be sooner obtained; but hère their force 
stops, They cannot be held to include any delay which is pnrely 
volnntary on the part of the charterers, although such delay is cus- 
tomary in the fruit trade. The phrase must be confined inits mean- 
ing to excuse the parties for want of opportunity by reason of the 
customs prevailing at the port. This is ihe substance of the distinc- 
tion in Kearon v. Pearson, Hurlstone & Norman, 386. There the 
question was as to the meaning of the words "usual dispatch," as 
applied to loading. Martin, B., before whom the case was tried, 
(whose ruling was af&rmed by ail the judges,) says, page 387, they. 
meant "that the vessel should be loaded with the usual dispatch of 
persons who hâve a cargo ready at Liverpool for loading." Hère, 
thèse words, "customary dispatoh," meant the usual dispatch of per- 
sons who are ready to receive a cargo, and exclude ail customs in 
accordance with which thèse charterers might claim the right to dé- 
cline to receive, simply because it was more advantageous to post- 
pone. If this distinction is observed, ail the cases cited are reconcil- 
able. See Smith v. Yellow Fine Lumber, 2 Fed. Eep. 396 ; Nichais v. 
Tremlett, 1 Spr. 361; ma SUeper v.Puig, 17 Blatchf. 36. 

During the rain, and for a reasonable time after it ceased, the time 
should net be counted. According to the construction of the charter- 
party, which must control, the customs of the port could not qualify 
the obligation of the charterers and consignées to obtain a berth 
where the vessel could hâve customary dispatch. Smith v. Yellow Fine 
Lumber, 2Fed. Eep. 400. That is, the custom of discharging cargoes 
of fruit at or near a particular wharf was not a custom which in the 
nature of things could exempt them from obtaining a berth when one 
could be had, where the stipulations of the charter-party could be 
carried out and the delivery take place with dispatch, limited or qual- 
ified by the customs prevailing at the port of delivery which created 
barriers not under the control of the party who hère urges them. 
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The vessel arrived on the evening or late in thé afternoon of Jan- 
uary 27, 1880. She finished unloading about 2 o'clock in the after- 
noon of February llth. The charter-party seema to show that the 
unloading would occupy five days, if at the port of New York. It oc- 
cupied 52 hours, or a trifle over five days, if 10 hours are allowed as 
the working time for each day. It is difScult to fix with accuracy the 
time which should be allowed for the rain. I think two days should 
be added to the five, making seven for unloading, with proper allow- 
ance for interruptions from rain. The two Sundays should be de- 
ducted. The time of unloading should be counted from the morning 
of the twenty-eighth of January and include the eleventh of February ; 
this makes 15 days. Deducting five days as proper time for unload- 
ing, two days for rain, and two days for Sundays, we bave six days 
remaining, for which libellants are entitled to recover at the rate of 
£30 per day, amounting to ^6180, English currency. 

The |25 for hire of tarpaulins, and $32 for day and night watch- 
men, were for the protection of the cargo after it had been placed 
upon the wharf. By the terms of the charter-party the delivery was 
to be made to lighters, or the responsibility of the ship was to eease 
after delrvery from deck. It is not attempted to be shown that the de- 
livery was more rapid than the consignées could receive, but for their 
wishing to sell as delivered. The obligation to protect the cargo after 
it was placed upon the wharf was upon the charterers. Thèse items 
should therefore be recovered. 

The claim for $83.76, for 15 empty boxes, and the claim for 
money paid to Bassetti & Xiques, are rejeoted. The évidence does 
not show satisfactorily that thèse claims were not well founded, and 
the burden is upon the libellants. 

Let there be judgment for libellants for $961.40, with interest from 
judicial demand. 



AliDEICH V. CBOUCH. 805 

Aldrich V. Crouch, împleaded, etc. 
(Uircuit Court, N. D. Illinois. February 9, 1882.) 

1. BsuoTAL OF Cause — Showing Requirbd. 

It must aflarinatively appear on the record, or by f acts in the pétition, that the 
case could net hâve beea heard and tried at a term before tlie application was 
made. 

2. SaMB — CONSTUBCTION OF SECTION 3 OF ACT OF MaKCH 3, 1875. 

The construction of the statute is that if the case is in a condition where it 
can be tried in conformity with the law and the practice of the court, then an 
application after that term in which it is in that condition cornes too late 

3. Samb— Application under Act dp 1867. 

The statute of 1867 does not permit a citizen of the state in which a suit is 
brought to make application to remove on account of préjudice, but only the 
citizen of another state, where the suit is betweeu such citizen and the citizen 
of the state lA which the suit ia brought. 

A. C. S tory, for plaintiff, 

George W. Kretzinger, for défendant. 

Deummond, C. J. The plaintiff is a citizen of South Garolina, and 
the défendants are citizens of Illinois. Crouch is the only party who 
has been served with process and appears in court. An action at 
law with the usual money counts was commenced in the circuit court 
of Cook county on the fifteenth day of March, 1881, and on the 
twenty-fifth day of April following the défendant Crouch filed his 
plea. Under the law of this state there was a term of the circuit 
court for every month, The practice act of the state required that 
the clerk should keep a docket of ail the causes pending for each 
term. There was to be a certain number of cases set for each day 
of the term, and the cases were to be tried and disposed of in the 
order in which they were placed on the docket, unless the court, for 
good and suflficient cause, should otherwise direct. On the twentieth 
day of October, 1881, Crouch filed his pétition for the removal of 
the case to this court, and gave bond under the act of congress. 
When the transcript was filed in this court it was, on motion of the 
plaintiff, remanded to the state court, for the reason that it did not 
appear from the record that the application for a removal was made 
in time, within the meaning of the act of congress. After the cause 
was thuB remanded to the state court it was placed at the foot of the 
trial calendar, and on the twenty-fifth of January, 1882, there was 
another pétition filed in the state court for removal of the cause, and a 
V.10,no.3— 20 
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bond given under the act of congress, and the transeript haa now 
been presented to tliis court, and the court is again called upon to 
détermine whether the cause is properly removable. 

There is no other objection except that the application was not in 
time, and we may at présent consider the question as if the applica- 
tion were made only under the act of 1875, the third section of 
which déclares that it must be made "before or at the terni at which 
the cause could be first tried, and before the trial thereof." The 
only différence between the application now and when the cause 
was before this court on the former application, is that in the sec- 
ond pétition which was fiied in the state court Croueh says that 
the cause could not previously hâve been tried or heard in the 
circuit court of Cook.county. Why it could not hâve been heard or 
tried he does not state, and the question for the court to détermine is 
whether, upon this statement, wheti connected with the other facts 
disclosed in the record, it can be presumed that the application was 
made in time under the act of congress; and, I think, it cannot be so 
presumed, and that the case is not essentially changed from the 
position which it occupied at the former hearing before this court. It 
is no further changed than by the above allégation npon the face of 
the pétition, and thé court cannot assume that constitutes a sufficient 
reason why the application was not made befor'é. If we consider it^ 
as perhaps we cannot — an application made on the twentieth day 6f 
October, 1881, and not on the twenty-fifth day of January, 1882, I 
am of the same opinion that I was on the former occasion, that it 
does not affirmatively appear upon this record, or even by the péti- 
tion, that the case could not hâve been heard and tried before the 
application was made on the twentieth of October; and, of course, 
for a much stronger reason, before it was made on the twenty-fifth 
of January of this year. Supposé there must be an issue made up in 
the case, and the cause is in a condition in which it cannot be heard 
and tried on account of pressure of business, if the return term bas 
arrived, and the pleadings aire filed according to the rules and pràc- 
tices of the court, it is not compétent for a party to lie by and allôw 
a term to elapse, and then make his application and say that he is 
in time. I take it that the true construction of the statute is tbat if 
the case is in a condition where it can be tried in conformit'y vsith the 
law and the practîce of the court, then an application after that term 
in which it is in, that condition comes too late. Now, it mày be that 
there was a pressure of business, so that the court could not very well 
try the case. But if that were so, and there were other cases having 
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priority over it on the docket, it may still hâve been in a condition 
where it eould hâve been tried and heard, within the meaning of the 
statute. The meaning of this statute is not that the court in its reg- 
illar order, if it proceeded in that way, did not take up the case, but 
where the court could not take up the case and hear and try it, what- 
ever might be the understanding as to other cases, or of the counsel 
who were employed in other cases. That seems to be the meaning 
of the language of the statute, "before or at the first term at which 
the cause could be tried, and before the trial thereof." This was 
the construction put upon this clause of the statute in the cases 
which hâve been cited, and it was the construction by this court in 
Kerting v. American Oleograph Co., ante, 17, where one of the parties 
had a right to set the case down for hearing and did not. Now, in 
one sensé, it had not been set down for hearing ; but the reason why 
it was not was because the counsel did not so choose. It was not com- 
pétent for a party to décline to set the case down for hearing and 
then allow a term to pass and make an application subsequently for 
a removal of the cause. 

The application made under the act of 1867 clearly is not within 
the statute. The application for removal was made by Croueh, one 
of thé défendants, and the only défendant in court. He is a citizen 
of Illinois. The plaintiff, against whom this application is made, is 
a citizen of South Carolina, and the statute does not permit a citizen 
of the state in which the suit is brought to make an application to 
remove on aecount of préjudice, but only the citizen of another state, 
where the suit is between such citizen ând the citizen of the state in 
which the suit is brought. This case will bave to go baek to the 
state court, on the ground that the case bas not been removed from 
the state court. Bible Society v. Grave, 101 U. S. 610; Babbitt v. 
Ciark,103 U. S. 606; Gurnee v. County of Brunswick, 1 Hughes, 270 ; 
Murray y. Holden, 1 McCrary, 341; [S. G. 2 Ped. Eep. 740;] For- 
rest y. Keeler, 17 Blatehf. 622; Kerting v. American Oleograph Co., 
ante, 17. 

Note. The act of 1875 requires the pétition to be made and flled in the 
state court before or at the term at which the cause could be flist tried on its 
merits, and before the trial thereof. American Bible Society v. Grave, 101 U. 
S. 610 ; Ames v. Colorado Cent. R. Co. 4 Dill. 260 ; McLean v. Chicago & St. 
P. R. Co. 16 Blatchf. 319; Ftilton v. Golden, 20 Albany Law J. 229; Mun-ay 
V. Holden, 2 Fed. Réf. 740 ; Hvddy v. Havens, 5 Cent. Law J. 66 ; Taylox v. 
Rocke/eller, 7 Cent. Law J. 349. 

It is the évident intention of the act of March 3, 1875, § 3, that if, under the 
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local law and practice, a case could hâve been tried at a stated term, a removal 
cannot be liad after the lapse of that term. Qurnee v-Brunsioick,! Hughes, 
270; Damille Banking <& T. Oo. v. Farks, 88 111. 170; Carswell v. Schley, 59 
Ga. 17; Cole v. La Chambre, 31 La. Ann. 41; New York W. & S. Co. v. 
Loomis, 122 Mass. 431; Inhab. of School Dist. v. JEtna Ins. Co. 66 Me. 370; 
Watt V. Whitt, 46 Tex. 338. 

If the State law requires that the case be tried at a certain term it cannot 
be lemoved after that term, whether the issues are made up or not. Atlee 
V. Pottsr, 4 Dill. 559. 

ïhe flrst term at which the case can be tried is the tenu at which there is 
an issue for trial. Mey&r v. Conutruotion Co. 100 U. S. 474; Scott v. Clinton 
<& 8. R. Co. 6 Biss. 529; Qurnee v. Brunswick, 1 Hughes, 270; Qreen v. 
Kingler, 10 Cent. Law J. 47 ; Whitehouse v. Continental Ins. Co. 37 Leg. Int. 
225 ; Phomix Life Ins. Co. v. 8aettel, 33 Ohio St. 278. 

The term " at which a cause could be flrst tried " means when the issues are 
fli-st made up. Scott v. Clinton & 8. R. Co. 6 Biss. 529. 

A case is in a condition to be tried when it is at issue, but a case is not at 
issue, where the answer requires a reply to be flled, till such reply is filed. 
Mich. Cent. R. Co. v. Andes Ins. Co. 9 Clii. Leg. News, 34. 

A cause not at issue as to one défendant may be removed as to him, al- 
though it has long been at issue as to the other parties. Stapleton v. Rey- 
nolds, 9 Chi. Leg. ÎTews, 33. As where he has just been served with process. 
€h'eene v. Kingler, 10 Cent. Law J. 47. 

ïhe application must be made when the cause is ready for trial, although 
the court and parties may not be ready to try it. Ghirnee v. Brunswick Co. 1 
Hughes, 2^70 ; Blackwell v. Brown, 1 Fed. Eep. 351 ; Chicago, B. & Q. R. Co. 
V. Welch, 44 lowa, 665; Whitehouse v. Ins. Co. 2 Fed. Rep. 493. So, if the 
case was at issue and could hâve been tried, but was continued over the term 
by consent of parties, it is then too late. Scott v. Clinton <& S. R. Co, 6 Biss. 
529 ; Stough v. Hatch, 16 Blatchf . 233. Unless the state law did not require 
it to be tried at the appearance term. Paliner v. Call, 4 Dill. 566. 

Under the law of 1867, Eev. St. § 639, par. 3, when the défendant is a citi- 
zen of the state where suit is brought, plaintiffs cannot remove the case on 
the ground of local préjudice if one of them is a citizen of the same state, 
except where the controversy cannot be séttled without the présence of the 
other plaintiffs, Bliss v. Rawson, 43 Ga. 181 ; Martin v. Coons, 24 La. Ann. 
169|. And see Bryant v. Scott, 67 N. G. 391. But a non-resident plaintifE 
may remove a cause against a citizen of the state in which suit is brought 
and a citizen of another state, the latter of whom voluntarily appears. 
Akerly v. Vilas, 2 Biss. 110; S. G. 1 Abb. 284; Sands v. Smith, 1 DilL 290; 
S. G. 1 Abb. 368.— [Ed. 



SABNS V. AIIiANIIO <b OHIO fi. 00. 309 

Eaunb and otherB v. AtLaktio & Ohio B. Co. and others.* 

{Circuit Court, E. D. Ptnnsylvania. October 19, 1881.) 

1. Rbhoval of Causbb — JcBiBDiOTioir — AoT OF March 3, 1875. 

The United States courts hâve no original jurisdiction under the act of March 
3, 1875, (18 Bt. 470,) in suits between citizeng of one state and gitizeus of the 
Bame and of another state. 

Démarrer to Bill in Equity. 

The bill was âled in the United States cironit conrt for the eastem 
district of Pennsylvania by Samuel D. Kams and George G. Howe, 
botb citizens of Pennsylvania, against the Atlantic & Ohio Bailroad 
Company, the Eoyal Land Company, and the Potomao, Fredericksburg 
& Piedmont Eailroad Company, ail three being corporations of the 
State of Virginia ; six individual défendants being the stockholders 
of said Atlantic & Ohio Bailroad Company, one of them being a citi- 
zen of Pennsylvania, and the remaining ûve being citizens of other 
states, and L. Harry Bichards, Jacob H. Walter, and P. Y. Hite, ail 
citizens of Pennsylvania. 

The eomplaint of the bill was, in brief, that complainants, who, as 
contractors, had bnilt and completed the Potomao, Fredericksburg & 
Piedmont Bailroad, had, on account of financial embarrassments, 
assigned their contract, together with a controlling interest whicb 
they owned in the stock of the Boyal Land Company, a corporation 
which had purchased the railroad, to respondents Walter and Hite, 
as collatéral security for money advanced, and in trust to sell the 
road, reimburse themselves and the complainants, and pay the sur- 
plus to the Eoyal Land Company; that Walter and Hite had, in con- 
junction with the Boyal Land Company, which they controUed by 
means of complainants' stock, made, in fraud of the trust, a formai 
sale and transfer of the said road to respondent L. Harry Bichards, 
for a nominal considération, but upon a secret trust for their own 
benefit; that Bichards, acting as their agent, had contracted to sell 
the road to respondents, the Atlantic & Ohio Bailroad Company, for 
$300,000. Complainants prayed for an injunction to restrain the 
purchaser from paying the considération to Bichards, and for a re- 
ceiver to xeceive the considération money and hold it until final 
hearing. 

The court, after hearing, granted a preliminary injunction and 

•Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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appointed a receiver. Eespondents then filed a demurrer to the bill 
on the ground that theeourt had no jurisdiction. 

Joseph De F. Junkin, E, Coppee Mitchell, and George Junkin, for 
c jmplainants. 

George Tucker Bispham, for Walter and Hite 

George L. Craioford and George M. Dallas, for L. Harry Kicliards. 

T. Ellîott Patterson and Hugh W. Steffey, for Atlantic & Ohio Eail- 
road Company. 

BuTLBE D. J., (orally.) When the bill in this case was first pre- 
sunted, it was observed that the plaintiffs were citizens of Pennsyl- 
vania, that somë of the défendants were citizens of Virginia and some 
citizens of Pennsylvftnia. The question of jurisdiction at once pre- 
sented itself to the court, and the attention of couneel was called to 
it. Effort was made to obviate the objection by amendment, and the 
case was argued upon the motion for prelimiary injunctioh. The 
court did not think the amendment effected any change, and again 
ealled attention of counsel to the subjebt, being reluctant to re- 
tain jurisdiction, and especially to grant an injunction, while there 
was i'oom for serious question as to the jurisdiction. I enter- 
tained doubt whether it was not my duty before granting the 
injunction tb cohsider and pass upon the question, but supposed 
that inasmuCh as counsel for respondants did not raise it, there 
might be moré room for doubt than I saw. I took care, in the opin- 
ion, to say that the action of the court was based Only upon the ques- 
tions discussed. Subsequently the question of jurisdiction was raised 
by demùrrÈr, The impression entertained at the outset bas, after 
listening to the discussion, and after careful considération, deepened 
into conviction, which is shared by Judge McKennan. In my judg- 
ment the matter is not Open to doiibt. 

Our jurisdiction must be referred to the act of March 3, 1875. 
The language of thé first section of this act is iâentical with that of 
thé first clause of the second section. The first section bas not here- 
tofore called for construction by the courts. The second section has 
repeatedly, and the décisions of the suprême court upon it hâve been 
uniform. In the Removal Cases, 100 U. S. 469, although the judges 
were not unanimoUs, a majority held that the statute gives jurisdic- 
tion only where the' cbntroversy is one exclusively between citizens 
of différent states ; where ail the défendants réside in a state other 
than that in which plaintiffs réside ; that where one ov more réside in 
thé saiùè state as a plaintiff, the'cburt has no jurisdiction; that it is 
only where a controversy exista between citizens exclusively of differ- 
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<int states that *he coui-t hfis jurisdiction. This construction of the 
second section must be taken as the constructioù 6f the first. The 
court has in two instances said 80. 

An argument was pressed upon us, based on the second clause of 
1;he second section, intended to show that this clause contemplâtes a 
riore extensive jurisdiction than I hâve indicated, as conferred by 
the first clause of this section. . The argument was, that if the sec- 
ond clause conferred such jurisdiction, it must be referred back to 
l_ie first, for it could hardly be intended that the court should exer- 
cise a more extensive jurisdiction in cases of removal than in cases 
where suit is direotly brought in the fédéral court. In the Removal 
Cases, cited, the court did not feel oalled upon to construe the second 
«lause of this section. I find, however, in the last volume of reports 
{Barney v. Latham, 103 U. S. 205) a case in which the clause has 
xeceived a construction by the suprême court, viz., that by it congress 
intended to import into the act of 1875 the provision of the act of 
July 27, 1866, (lé St. at Large, 306,) that where there are several 
défendants, some residîng in the same state with the plaintiff ànd 
others in différent states, and there are several distinct cohtroversies 
in the suit, the parties to a distinct controversy, residing in différent 
. states, may ask for a removal, (Barney v. Latham, 103 U. S. 205.) 
The court further holds that the act of 1875 goes beyond that of 1866, 
and authorizes thé transfer of the entire suit; so that, the parties 
being as above, and there being a severable controversy between 
citizens of the same state and between citizëns of différent states, the 
act of 1875 authorizes a removal of the entire suit. Itis true, there- 
fore; that the second clause of the second section of the act of 1875 does 
<5onfer in cases of removal a jurisdiction more extensive than that 
conferred by the first section. This view cannot, however, affect the 
construction of the first section. But even if thé présent suit had been 
hrought in a state court, it could not hâve been removçd, because there 
is hère but a single controversy- — a controversy between ail the plain- 
tiffs and ail the defendants.^-^one in which ail are jointly interested. 

MoKennan, 0. S.f {orally.) The ppnclusion arrived at by Judge 
Butler is the resuit of our joint considération of the question, and I 
concur in what he has said. 

Bill dismissed., , 

Note. If a part of the plaintiffs are citizens of the'statfe where the suit is 
brought and a part of some Other state the défendant oanrtotreinove the suit. 
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Middleton v. Middleton, 7 Week. N. 144. So, if an action is brought against 
partners, tlie case cannot be removed if one of the partners is a citizen of the 
same state as tlie plaintiff. Ruble v. Hyde, 3 Fed. Eep. 330. — [Ed. 



Evans v. Faxon »nd others. 

(Circuit Court, If. D. Illinois. February 13, 1882 ) 

I. Remôtal of Cause — Rkmand. 

When the jurisdiction of thia court is not clear, from tlie facts as presented, 
as to whethor one of the défendants, a citizen of the same state as the plaintiff, 
is a necessary or only a formai party, and there is not a controversy wholly 
between citizens of différent states and which can be fuUy determined as be- 
tween them, the case will be remanded to the state court. 

George C. Fry, for plaintiff. 

McConnell, Raymond é Rogers, for défendants. 

Drdmmond, C. J. The facts in this case, as disclosed by the bill. 
are that the plaintiff, in 1873, being indebted to Walter Faxon, exe- 
cuted a deed of trust to Joël D. Harvey to secure the indebtedness, 
f.nd by the terms of the deed of trust the trustée was authorized, 
upon the non-payment of any of the notes representing the indebted- 
ness, to cause the real property named in the deed of trust to be sold, 
upon giving notice in the manner pointed out in the deed. The 
money becoming due and unpaid, the trustée in 1879, at the request 
of the creditor, gave notice of the sale of the property, and it was 
accordingly sold to Edwin Faxon for |2,400; and the bill allèges 
that the title stands on the record in his naine. A bill was filed in 
the state court on the fifteenth of September, 1881, by the plaintiff, to 
redeem the land, and to set aside the sale because of informalities, 
and a non-compliance with the conditions prescribed in the deed of 
trust, on which alone the power to sell was to be exercised. On the 
fifth day of November, 1881, the trustée answered the bill, denying 
that there were any informalities, or that there was a non-compliance 
with the conditions prescribed in the deed of trust. The plaintiff and 
the trustée were and are citizens of Illinois. Edwin and Walter 
Faxon were and are citizens of Massachusetts. The two latter, on 
entering their appearanee in the state court on the sixteenth day of 
December, 1881, made an application to remove the case to this 
court, and filed the proper pétition and bond, alleging that the trustée 
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was only a nominal party. A motion is now made to remand the 
case on the ground that the trustée is a necessary party, and, being a 
citizen of the same state as the plaintiff, it was not subject to removal. 

If the trustée is only a nominal party the case could be removed 
imcler the twelfth section of the act of 1879, because the plaintiff is 
a citizen of Illinois, and the Faxons are citizens of Massachusetts; 
but if the trustée is a necessary party to the litigation, then the cause 
could only be removed under the last clause of the second section of 
the act of 1875. 

Under our law the trustée was clothed with the légal title to the land. 
The bill seeks to redeem the land, and so to revest the title in the 
grantor. 

There are two questions in the case as made by the bill. The first 
is whether the trustée duly executed the power by the sale of the 
property. The second is whether the plaintiff has the right to redeem 
the land. As the bill attacks the sale made by the trustée and asks 
that it be set aside, and makes the trustée a défendant, it would seem 
as though that was a controversy to which the trustée was a party, 
and that he would necessarily hâve the right to défend his action, 
and to show that the power was duly executed. It is said that the 
trustée being clothed with only the légal title, and having sold the 
land to Edwin Faxon, the title has passed to him by the sale, 
although the trustée may not bave properly executed the power con- 
tained in the deed. And it is further insisted that Edwin Faxon 
stands in the place of the trustée ; and as the rule is that whoever pur- 
chases land which a trustée sells under a power contained in a deed 
is bound to see that the trustée duly exécutes the power, therefore 
he is in the same position as the original trustée, clothed simply with 
a légal title. To a great extent this is perhaps true, because it is 
clear, if the power has not been duly executed, the purchaser has not 
acquired a good title to the land ; but still it is also true that whether 
Harvey properly executed the power is a controversy in which he is 
interested, and which is invoived in this suit. He sold the property 
to Edwin Faxon for $2,400. The necessary inference from the plead- 
ings is that the money was paid to him by the purchaser, and if the 
sale is set aside because of a non-execution of the power by him as 
trustée, he would be responsible to the purchaser for the money re- 
ceived from him ; and if this case should proeeed to decree with Har- 
vey as a party, and the court should find, and so decree, that the 
power was not properly executed, that would bind Harvey in any pro- 
ceeding which might be instituted on the part of the purchaser 
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against him; so that although the bill does not ask for any spécial 
relief as againat Harvey, still Ilarvey lias necessarily to be a party 
to the deoree wliich might be rendered in the case, and by which he 
wouM always be bound ; aud it wohM seem to follow that, becaiise he 
-would be bound by such a decree, he is not a mère nominal party to 
this litigation. 

The language of the last clause of the second section of the act of 
18Y5is: , , 

"And when in any suit mentioned in this section tliere sliall be a contro- 
versy which is wholly between citizens of différent states, and wUich can be 
fully determined as between them, then eitlier one or more of the plaintiffs or 
défendants aetually interested in such controversy may remove said suit to 
the circuit court of the United States for the proper district." 

Now, it can hardly be said that, in this case, under the allégations 
of the bill, and with Harvey as a. défendant in the suit on answer 
filed in the state court before it was sought to be removed, that there 
is. in this case a controversy which is wholly between citizens of dif- 
férent states, and which can be fully determined as between them. 

In the case of Ribon v. Railroad Co. 16 Wall. 446, the railroad 
Company had executed several deeds of trust upon its property, mak- 
ing varions persons trustées. An arrangement was made by the 
railroad company with another railroad company by which a bill 
was filed by some of the trustées against other trustées and the 
grantor railroad company, to foreclose the deeds of trust, so that the 
other railroad company might become the purchaser of the property 
for a certain price, and be reorganized. Some of the bondholders and 
stockholders of the company that executed thèse deeds of trust were 
not parties to and were dissatisfied with the agreement that had been 
made between the two companies, and filed a bill to set aside the 
decree in the foreclosure proceeding, on the ground that it was eollus- 
ive. The two railroad companies were made parties to this bill, but 
not any of the trustées or stockholders of the grantor railroad . The 
suprême court of the United States held that it was necessary that the 
trustées should be made parties, and afBrmed a decree dismissing the 
bill beeause they were not. It was admiti)ed that the foreclosure pro- 
ceedhigs and decree and sale were regular and valid on their face, and 
as the trustées were ail parties to the decree there would seem to be no 
doubt that the légal title passed to the purchaser under the decree of 
foreclosure; but the ground upon which the suprême court held that 
the trustées were indispensable parties was that if the sale should be 
annulled they might be called upon and required to refund in the 
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saine manner ai3 a plaintiff who collects a judgment which is after- 
■wards reversed ; and as the proceeds of the sale of the grantor railroad 
were to be divided among its bondholders and stockholders in a certain 
manner agreed upon between the parties, they might also be requiïed 
to refund. So in this case, as bas already been stated, if this sale is 
set aside, Harvey, the trustée, jnay be required to refund the proceeds 
of the sale. I cannot dispose of this case as though the trustée were 
not a party to the litigation. He is a party ; has answered the bill, 
defending the sale which he has made, and alleging that it was valid, 
and that there was a due exécution of the power. The only ground 
upon -which the bill of the plaintiff proceeds is that because the sale 
was invalid he has a right to redeem from the deed of trust. The 
two things are dépendent on each other, and necessarily conneoted 
together. Blake v, McKim, 103 U. S. 336. So that the jurisdiction 
of this court not being clear upon the facts as presented, it wili be 
remanded to the state court. 



Peeston V. Wa^sh, Com'r, etc.* 

{Circuit Court, W. D. Texas. January, 1882.^ 

1. CONTRACT OF THE REPUBI-IO OF TeXAS— ThUST. 

The contract made by the republic of Texas, acting by Samuel Houston, 
président, on the eighth of January, 1844, with Charles Fenton Meroer, was 
yalid and binding on the republic. That contract created an express trust in 
favor of Mercer and his associâtes, of ail the unlocated lands then lying within 
the limits flxed by the contract, to secure the performance of the contract. 
a. AlNkexation of Texas. 

By the compact of annexation the state of Texas assumed ail the obligations, 
liabilities, and duties, including those resulting from the express trust, there- 
tofore bearing on the republic of Texas, in relation to said contract with 
Mercer. 

3. Contract— Trust. 

Under the constitution of the United States, and the resolutions and compact 
of annexation, the state of Texas has been and is without, power, by any law, 
to impair the obligation of the said contract, or tho trust resulting therefrom. 

4. Statuts of Limitations — Trustée. 

Neither lapse of time, nor any defence analogous to the statiite of limita- 
tions, can be sel up by the trustée of an express trust as a defence lo his 
ability to exécute the trust. 

Hancock v. Wal»h, 3 Woods, 351, followed. 

•Reponed by Joseph P. lïornor, Bsq., of tlie New Orlfjaas bar. 
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6. CEKTAm PnOCEEDINOS AND JUDGMBNT VoiD. 

The proceedinga had and the judgmeit rendered in the district court of 
Navarro county, in the years 1847 and 1848, wherein A. C. Horton, acting gov- 
eruor, for the benefit of the people of Texas, was plaintifE, and Charieii Fenton 
Mercer and associâtes, unlsnown, were défendants, were absolutely uuil and 
void for want of légal notice to the défendants. 

6. Texas— CoNTEACTs— Trusts. 

The State of Texas, by law, has never repudiated the contracts with Mercer, 
or the trust resulting therefrom. 

7. Equity Jubisdiction — Injunction. 

The court of equity has jurisdiction to prevent, by injunction, the waste, 
aliénation, or destruction of a trust estate. 

8. Jubisdiction dp Ffderal Courts. 

While the circuit courts of the United States liave no jurisdiction to cnter- 
tain a suit against a state of the Union, they hâve jurisdiction of, and will 
entertain a suit brought by, a proper party against an officer of a state who, 
under color of his office, but without lawful authority, is wasting, alienating, 
or destroying a trust estate, although the state may be the trustée aad remain 
silent, 

Davis Y. Gray, 16 Wall. 203. 

9. Bame— Equity Pleading. 

In suoh a suit, where the state is no party, and yel is declared to be tbe 
trustée of an express trust, tlie défendant is without right or interest to piead 
in defence a répudiation by the trustée, to shield himself from uuiuwful 
conduct. 

10. Same — SPEcnric Pbrfotîmance— Decree por Title. 

Where the relief asked is in the nature of spécifie performance of tlie con- 
tract, or, at least, a decree for title, it is imperative that the party required to 
perform, or who holds the légal title, should be before the court ; and such 
party, who is in this instance the state of Texas, not being a party to thèse 
proceedings, this court has no jurisdiction to grant such relief. 

In Equity. 

Broion, Preston, Hancock é West, for complainani;. 

Peeler d Maxey and Willsnn de Saines, for défendant. 

Pabdbe, C. J. Justice Field, on the ninth circuit, in the case of 
Gole Silver Mining Co. v. Virginia é Gold Hill Water Co. 1 Sawy. 
68.5, refused to hear questions of law previously determined by the 
circuit judge in the same case, saying: 

"The circuit judge possesses equal authority with myself in the circuit, and 
it would lead to unseemly conflicts if the rulings of one judge upon a question 
of law should be disregarded, or be open to review by the otlier judge in the 
same case." 

The proposition, so évident upon its face, acquires greater force when 
the aircuit judge is called upon to consider the rulings of the circuit 
justice in the same case. See 2 Fish. Pat. Cas. 120. This case has 
been before this court for hearing upon demurrer and for injunction 
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pendente lîte, and was heard and decided by my predecessor, Judge 
Woods, now circuit justice of this circuit. Justice Woods' décision 
covers many points, is full and elaborate, and is reported by him- 
self in Hancock, 3 Woods, 351. The points decided, as stated by 
the judge himself, are : 

(1) A bill flled against the commissioner of the gênerai land-office of Texas 
to restrain him from allowing locations èf land witliin the liniits of a grant 
made to a party under whom complainant claimed, and which was after- 
wards conflrmed by the state of Texas, is not a suit against the state. 

(2) The colonization contract made by the republic of Texas, actihg by 
Samuel Houston, président, on January 29, 1844, with Charles Fenton Mercer, 
was valid and binding on the republic. 

(3) By the terms of the joint resolution of the congress of the United States, 
for the annexation of Texas as a state in the Union, she was allowed, as one 
of the conditions of annexation, to retain the vacant unappropriated lands 
within her limits, to be applied to the payment of the debts and liabil- 
ities of the repUblic of Texas. This resolution having been assented to by the 
convention of Texas, it is not within her power to refuse compliance with its 
conditions. 

(4) Whether the resolution of annexation and its acceptarice by Texas is to 
be considered as a treaty or contract, it is equally binding on the state, and 
she cannot escape from its obligations. 

(5) A state may become a trustée. 

(6) A trust assumed by the republic of Texas was not extinguished by the 
formation of the state of Texas and the annexation to the Union, but was 
fastened upon the state aa the sovereign successor of the republic, 

(7) Neither lapse of tiine, nor any defence analogous to the statute of lim- 
itations, can be set up by the trustée of an express trust as a defence to his 
llability to exécute the trust. 

An examination of the full opinion will show that each of thèse 
propositions is fuUy decided upon reason and sustained by authority, 
as well as many other questions not stated in the syllabus. 

So far, then, as any of thèse questions now come up for considér- 
ation in determining the rights of the parties now before the court, 
they must be taken as settled for this case in this court, if for no 
other case nor any other court. And for further authority see Aurora 
City V. West, 7 Wall. 99. 

Since the décision on the demurrers and the motion for prelimi- 
nary injunction the complainant has, by leave obtained of the court, 
filed an amended bill. Said amended bill, in addition to the matters 
previously alleged in the original bill and in other bills of revivor 
and supplément, charges : 
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That the contract between the republic and Mercer created an express trust 
as to ail the lands embraced in the lindts assigned to the Mercer côlony, 
which trust bas never been satisfied, reversed, abandoned, nor forfeited. 

That by the stipulation atteuding upon the annexation of Texas to the 
Union an express trust was created upon ail the vacant and unappropriated 
lands retained by Texas to secure the payment of ail the debts and liabilities 
of the republic. 

That the rights acquired by Mercer and his associâtes constituted one of the 
liabilities recorded by this express trust resulting from annexation, and that 
the said liability has never been satisfied, extinguished, nor forfeited. 

That there was never any intention of the deputies of thepeople, in conven- 
tion assembled, to déclare any forfeiture of colony contracts, or to establish by 
any constitutional enactinent how and virhy any forfeiture should be declared ; 
and that no method has ever been declared by law for the forfeiture of such 
grants and the disposition qf the lands. 

That, notwithstanding the grant to Mercer and his associâtes, the défendant 
and his predeeessors in office, without warrant of law, hâve assumed and pre- 
tended to make and issue and deliver eertiflcates and patenta for lands within 
the limits of the Mercer grant to numerous persons uot claiming through or 
undër privity of Mercer or the Texas Association, which persons hâve paid 
money and made improveinents in ignorance of their infringement on the 
rights of the Texas Association, and that this has been done to such an extent 
that the remaining lands within the limits of the Mercer grant are inadéquate 
to satisfy the just demanda and rights of the complainant. 

That complainant is unwilling to interfère with the persons so acquiring 
rights, as they hâve expended money and labor in apparent good faith, and an 
interférence would resuit in great hardship, 

That the défendant is violating the prelirainary injunction issued in this 
case, and, confederating with 0. M. Boberts, governor of Texas, is issuing eer- 
tiflcates and patents for lands in contempt of this court, and to the great in- 
jury of complainant. 

That défendant, confederating with said Boberts, has procured the passage of 
an obstruction act by the législature of the state, which aet makes it the 
duty of the governor to countërsign ail eertiflcates and patents of public 
lands. 

That the lands within the limits of the Mercer colony, by reason of their 
location and fertility, are more valuable than the other vacant lands in the 
state, and that if orator is driven to the other lands to satisfy his claim 
quantity should compensate for quality. 

That under the constitution and laws of Texas, as they existed when Mer- 
eer's rights attached, and when this suit was instituted, the records and sur- 
veys and plats and maps relating to the public lands were to be kept in a 
gênerai office, to be under the charge of a gênerai land commissioner, who, 
upon proper showing, should issue patents for lands under the seal of the ^fcate. 
And that défendant is such commissioner in charge of such office, and that he 
and his predeeessors, though duly demanded, hâve refused to issue to orator 
and the Texas Association such eertiflcates and patents as the records of the 
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laiid-office clearly show orator and the Texas Association are éntitled to hâve 
and receive, and that until such delivery o£ certificates and patents there is 
no Quty deyplving upon any other offleer or departraeut of the government of 
the state, nor upon orator, nor the Texas Association, under the terms of the 
Mercer eontract. 

And the bill prays — 

For a discovery for the perpétuation of the preliminary injunction ; for a 
further injunction reslraining défendant, as gênerai land commissioner of the 
State of Texas, from issuing certificates or patents for àny of the vacant and 
unappropriated lands of the state, within or without the limits of the Mercer 
colony grant, until orator's just demands are satisfied; for a mandatory in- 
junction compelling the défendants to issue patents to orator for the use 
of the Texas Association, covering about 2,752 sections of land as grants,pre- 
miums, and pre-emptions within the limits of the Mercer colony; or, if not 
found thereln, then for an équivalent from the other vacant lands of the 
state, and for gênerai relief, etc. 

The défendant filed a plea in bar, and a disclaimer and answer, 
and a motion to dissolve prier to the filing of the amended bill. 

After the amended bill he filed a gênerai answer, which, of course, 
waived his pleas, and the original answer was merged in the last 
formai sworn answer. 

This answer, containing the whole defence exhibited, sets up : 

(1) A déniai of performance on the part of Mercer and his associâtes of the 
varions obligations devolving upon them under the contract speciflcally, to-wit: 
a. That Mercer never introduced settlers, as bound by his contract. b. That 
he never made the surveys, and furnished the plats, maps, fleld-notes, etc. c. 
That he never built the cabins or small houses. d. That he never furnished 
and kept on hand the ammunition supplies, e. That 'bis settlers were uot 
armed with rifle, yager, or musket. /. That he did not make the reports re- 
quired by the contract. g. That he and his associâtes did not obtain the act 
of incorporation required. 

(2). That Mercer and his associâtes were required bya joint résolution of 
the republic, approved February 3, 1845, to bave the Unes of that colony land 
actually surveyed and œarked by April 1, 1845, under pain of forfeiture; and 
that therein Mercer and his associâtes failed. 

(3) That the map bearing date May 1, 1845, filed with bill marked Exhibit 
E, appeared to be of récent date, and had been surreptitiously deposited in the 
office of the secretary of state, without the knovvledge or cousent of the offleer, 
and that said map was not made in accordanee with the contract, did not 
give the correct boundaries or limits, and took in about 3,000 square miles 
more than the contract covered. 

(4) That the contract was made against the will and in contempt of the 
people of Texas, having been made after both houses of the législature had 
passed a bill repealing the authority theretofore given the président tô make 
such contracts, and only the day before such bill became a law by passing 
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over the veto of the président, and that Mercer was well aware of the opposi- 
tion of the people, as lie was présent attending on the session attempting to 
procure from the congress an extension of the Peters contract, in which he 
was interested. 

(5) That the opposition of the people continued, and that the convention of 
1845 adopted an ordinauce denouncing colony contracts as uncoustitutional 
and void, and as operating a monopoly, to the exclusion of citizens, soldiers, 
and creditors of the republic, and providing that it should be the duty of the 
attorney gênerai of the state, or the district attorney of the district in which 
any portion of the colonies might be situated, as soon as the organization of 
the state should be complète, to institute légal proceedings against ail colony 
contractors, and providing that if any contracts should be found, upon such 
investigation, unconstitutional, illégal, or fraudulent, or that the conditions 
had not been complied with according to its terms, such contract should be 
adjudged null and void, but without préjudice to actual settlers. That said 
ordinance was adopted by a vote of the people, and thereby became a part of 
the fundamental law of the land, and that the state organization was com- 
pleted February 16, 1846. That in obédience to said ordinance J. W. Harris, 
attorney gênerai of the state of Texas, on the eleventh day of October, 1846, 
flled a suit in the district court of Navarro county, in which county part of the 
Mercer grant was situated — a suit in the name of A. C. Horton, governor of 
the state, for and on behalf of said state, as plaintiff, against Charles Fenton 
Mercer and his associâtes, as défendants, alleging non-performance on the 
part of said Mercer and his associâtes, and illegality and unconstitutionality 
from the beginning, and praying that the contract be declared uull and void 
from the beginning. That said Mercer and his associâtes were duly and 
legally cited to appear and answer; and that thereafter, at the September 
term, 1848, the said suit was fully heard and determiued, and it was fuHy and 
flnally adjudged and decreed, upon the verdict of a jury, that the said contract 
of January 29, 1844, was null and void. That such judgment is still in full 
force, unreversed, and unavoided. 

(6) That the parties in that suit are ideutical in interest and privity with 
the parties to this suit, and that the subject-matter is the same ; that îfavarro 
county had jurisdiction ; that Mercer and his associâtes were represented and 
had a fa'r trial ; and that the said judgment bas the force of the thing adopted, 
and the same is a full and complète bar to this action. 

(7) That the state lias never, by the aet of February 3, 1850, nor by the act 
of August 12, 1870, nor by any other act, reeognized the validity of the Mercer 
contract. On the contrary, it bas always acted on the bheory of its invalidity, 
and ail législation in relation to its public lands, or in relation to relief to 
actual settlers in the Mercer colony limits, has stipulated against the con- 
tractors taking any benefit from the législation. 

(8) That no trust has ever been created in favor of Mercer and his associ- 
âtes; no title has ever vested; no possession has been had; and that the com- 
plainant nor the Texas Association are not entitled to any of the pubie lands 
by reason of said contract, either for settlers or for premiums. 

(9) That défendant is a sworn and bonded offlcer, governed by the laws of 
the state, and that by law, approved April 19, 1877, when questions may arise 
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he is obliged to consult the governor and foUow his advîce. That in thia mat- 
ter he has advised with Hon. O. M. Boberts, governor, and bas been instructed 
by the governor net to issue any certiflcates for land to said Mercer and asso- 
ciâtes, and to those claiming by or tbrough or under them, and that he is 
advised and believes that it would be a breach of his officiai bond and a viola- 
tion of his officiai oath to issue any such certiflcates to complainant or the 
Texas Association. 

(10) That WiUiam Preston, complainant, has no authority to stand in judg- 
ment in this suit; that the members of the Texas Association are the proper 
parties to this suit; and this suit is détective for want of such parties. 

(11) That the settlers in the limits of Mercer colony are interested in the 
lands cTaimed, and that the bill is defective for the want of such parties. 

(12) Pleading the statutes of limitations and staleness of demand, denying 
seerecy and fraud, but claiming open and notorious répudiation by the state 
of complainant's demands. 

And the défendant dénies conspiracy with the governor, dénies hav- 
ing infringed the injunction in this case, and makes ail the discovery 
that défendant finds possible in the premises. 

To this answer a gênerai replication is filed by the complainant. 
This statement of the pleadings, taken in connection with the fuU 
statement of the pleadings and facts as reported in the case of Han- 
cock y. Walsh, to which référence is made, shows the issues presented 
to this court. The évidence oSered and admitted on this hearing is 
bulky and voluminous, and cannot be recapitulated hère, even if nec- 
essary. The following may be taken as the substance, and it will be 
found sufficient to understand and support the decree allowed in the 
case. 

The complainant has established the contract between the republic, through 
Sam Houston, président, and Charles Fenton Mercer, and his associâtes, as 
alleged in the bills ; the entrance of Mercer upon the duties devolving on him 
under the contract; the organization of the Texas Association; the appoint- 
ment of surveyors and colonization agents ; the running of Unes and surveys ; 
the introduction of 119 familles within the flrst year of the grant ; the making 
of the survey of the boundary limits of the colony grant by April 1, 1845 ; the 
settlement of 1,256 familles within the limits of the colony prior to October 
25, 1848; the appointment of Mercer as chief agent and trustée for the asso- 
ciation; the subséquent appointment of Hancock as chief agent; Hancock's 
death and the appointment of Preston, ratified by the association, as chief 
agent ; the entrance of the gentlemen upon the performance of their duties as 
agents of the association, and the activity displayed by them, respectively, in 
f urthering the objects and interests of the colony and the association ; the 
employment of counsel, the expenditure of money, and the persistent applica- 
tions made to thepolitical department of the state of Texas for relief. Further, 
the complainant hasshown that Mercer, as agent, made reports, as requiredby 
V.10,no.3— 21 
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contract, up to and for fhe year 1847, to the government of Texas ;that Mercer 
is dead long since, and thafc ail liis papers and documents, among which wero 
copies of his correspondance and reports in relation to the Mercer colony, 
hâve been lost and destroyed. 

In short, the substance of the original bill is establisbed. 

There are only two points questioned seriousJy as not yet proved : 

(1) Preston's right to act as chief agent and represent the association. 

(2) The proof of the settlement of 1,256 familles prier to the expiration ot 
the grant. 

As to the first point it is shown tbat Hancock was chief agent, 
in accordance with the articles of association, witb power to substitute ; 
tbat he died, and in his last will and testament transferred bis shares 
to Preston and appointed Preston chief agent. It is sbown that Preston 
assumed the duties of chief agent, and that his assumption bas been 
approved and ratified by the other shareholders. Any defect of Pres- 
ton's authority to represent the association bas been cured by ratifi- 
cation. It is elementary in the lawof ageney tbat ratification of the 
acts of an agent amounts to as much and bas the same effect as an 
original appointment. The proof of the introduction and settlement 
of 1,256 families is made by Crockett's report. Under the act of 
February 2, 1850, Crookett was the sworn and bonded officer, and 
agent of the state to issue patents to such of the settlers of Mercer's 
colony as were intended to be relieved by the act, Under the law be 
could only issue certificates to such colonists as proved by their own 
oaths, supported by the oatbs of two respectable witnesses, that they 
emigrated to Texas, and became citizens of the Mercer colony prior 
to Oetober 25, 1848. Crockett's own sworn report shows that 1,256 
families made such proof to his satisfaction, and tbat be issued cer- 
tificates as required by the law. Now, it was covenanted in the con- 
tract between the re public and Mercer that ail the unlocated lands 
lying in the limits of this colony grant at the date of the grant should 
be exclusively set apart and reserved for five years, for the use of Mer- 
cer and his associâtes, to be colonized by them under the contract. 

The dépositions of Pillons and others show tbat at the date of the 
contract there were very few, if any, locations witbin the Mercer col- 
ony limits. There is no direct évidence to show whether the 1,256 
families, proved by Crockett to bave settled prior to Oetober 25, 1848, 
were ail, or any of them, introduced by Mercer or the Texas Associa- 
tion. Nor is there any proof to show the négative. The families 
were there and settlers. They could only be there lawfuUy under 
Mercer and the Texas Association. In the absence of proof, it is a 
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Birong presumption that they were settlers tliere lawfully ; tha,t is, 
under Mercer and the Texas Association, not as trespassers and squat- 
ters. Besides this presumption, I do not regard it as absolutely nec- 
essary that every settler who located in the Mercer colony should hâve 
been previously personally solicited and induced thereto by Mercer oi 
his agents. The oontractors could not hâve so contemplated. One 
settler would naturally induce others, and the advertisementa and 
maps and advantages and improvementa would certainly aid in the 
scheme of colonization and settlement. 

The dépositions offered by the défendant upon this subject (which 
are amenable to the charge of incompetency, as hearsay évidence, and 
thougb given full force as évidence) are not strong enough to rebut 
this presumption in favor of law and order. The witness knew, had 
heard, of no one who claimed to hâve been induced to settle by Mer- 
cer or his agents, or under the Mercer colony grant. And it might 
be noticed, under the law of 1850, it was not necessary, in order to 
receive the donation offered by the state, that they should claim under 
Mercer. And it is plausible to say that, under the hostile attitude 
evinced by the people of the state at that time towards the coloniza- 
tion contract, many settlers might hâve been deterred from clain: ing 
under obnoxious titles, particularly when such claim was whoUy 
unnecessary. 

The allégations in the amended bill of complainant are also, in the 
main, established, except in relation to the conspiracy alleged between 
the défendant and Gov. Eoberts, and in relation to the charge of 
contempt for violation of the injunction heretofore issued in the case. 
Upon this last-mentioned matter the proof fuUy exonérâtes the 
défendant. 

The défendant shows by the dépositions of various witnesses, mostly 
old settlers, that Mercer and his associâtes had not complied with the 
various stipulations and détails of the contract in many small matters, 
80 far as the knowledge of the witnesses extended ; but this évidence 
is négative, and at this late date it can hardly raise a presumption 
even of non-eomplianee. In relation to this it may be well to 
notice that by the terms of the contract a forfeiture or détermination 
of the contract was only to resuit from non-performance, on the part 
of Mercer and his associâtes, in relation to the introduction of a cer- 
tain number of familles within certain fixed periods, — for instance, 
100 familles by May 1, 1845; 250 families within two years; and 
150 families within each of the remaining three yeara the contract 
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was to run. And further, that no default or détermination wa3 to 
operate otherwise than prospectively. The défendant fails to show 
the truth of his charge in regard to the survey of 1845 and the man- 
ufacture of the map of that date. 

The remaining allégations of defendant's answer — leaving eut argu- 
ments and conclusions of law therein contained — may be considered 
as substantiated. The proceedings in the Navarro county court are 
proved, with the variance that the suit was brought in the name of 
A. C. Horton, acting governor, for the benefit of the people of Texas, 
instead of, as alleged, in the name of A. 0. Horton, governor, for and 
on behalf of the state of Texas, and that there is no proof of service 
by publication or otherwise on the défendant. It is true that the 
record produced shows that service by publication was ordered by the 
court and by the sheriff, but it does not show how, where, or when 
publication was made, or that it was made at ail. The récital in the 
alleged judgment of the words, "and it appearing to the court that 
service had been pei-fected," cannot cure the defect. As I understand 
the law, the record must show affirmatively that the forms of service 
provided by law hâve been complied with, before the judgment of a 
court, otherwise having jurisdiction, can hâve the force of the thing 
adjudged. 

Certainly the insertion in the judgment of a few words cannot hâve 
the talismanic effect of supplying the want of service. I am not at 
ail certain but that the many other glaring defects on the face of the 
record, so far as proved, or so ably argued by counsel, strike the 
entire proceedings in Navarro county with absolute nuUity. The 
defects are most certainly very serious relative nuUities. 

Now, taking the facts as I hâve found them to be disclosed by the 
évidence, I am satisfied that the following propositions of law, as 
applicable in this case, are clearly maintainable : 

(1) The contract made by the republic of Texas, aeting by Samuel Houston, 
président, on the eighth day of January, 1844, with Charles Fenton Mercer, 
was valid and binding on the republle. 

(2) That contract created an express trust in favor of Mercer and his asso- 
ciâtes of ail the unlocated lands then lying within the limits fixed by the con- 
tract to secure the performance of the contract. 

(.3) That by the compact of annexation the state of Texas assumed ail the 
obligations, liabilities, and duties, inoluding those resulting from the express 
trust theretofore beariug on the republic of Texas in relation to said contract 
with Mercer. 

(4) That under the constitution of the United States, and the resolutions 
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and compact o£ annexation, the state of Texas has been and is without 
power by any law to impair the obligation of said contract or tlie trust 
resultiug therefrom. 

(5) Xeither lapse of time nor any defence analogous to the statute of limita- 
tions can be set up by tlie trustée of an express triust as a defence to his 
ability to exécute the trust. 

(6) That while the ordinance adopted by the convention in 1845, (Hartley's 
Dig. 84,) afterwards ratified by a vote of the people, may hâve conferred 
pov^rer upon the law offlcers of the state to sue for, and jurisdiction on the 
courts to force forfeitures on, the colonization contracts, yet that the proceed- 
ings had and the judgment rendered in the district court of Navarre county, 
in the years 1847 and 1848, wherein A. G. Horton, acting governor, for the 
beneflt of the people of Texas, was plaintiff, and Charles Fenton Mercer and 
associâtes, unknown, were défendants, were absolutely null and void for want 
of légal notice to the défendants. 

(7) That the state of Texas by law has never repudiated the contracts with 
Mercer, or the trust resulting therefrom. 

(8) That the court of equity has jurisdiction to prevent by injunction the 
waste, aliénation, or destruction of a trust estate. 

(9) That while the circuit courts of the United States bave no jurisdiction 
to entertain a suit against a state of the Union, they hâve jurisdiction of , and 
will entertain a suit brought by a proper party against, an oflaeer of a state, 
who, under color of his office, but without lawful authority, is wasting, alien- 
ating, or destroying a trust estate, altbough the state may be the trustée and 
romain silent. 

(10) That in such a suit, where the state is no party, and yet is declared to 
be the trustée of an express trust, the défendant is without right or interest 
to plead in defence a répudiation by the trustée, to shield himself from unlaw- 
ful conduct. 

The firfit fiye of thèse propositions of law are laid down by Judge 
Woods, well supported by authority, and, as I hâve shown, supra, 
are the law of this case. The sixth proposition is undisputed law. 
Hollingsworth v. Barbour, 4 Pet. 476 ; Harris v. Hardeman, 14 How. 
343 ; see Goodlove v. Gray, 7 Tex. 483 ; McCoy v. Crawford, 9 Tex. 
353; Blossman v. Letchford, 17 Tex. 647; Hill v. Faison, 27 Tex. 
428 ; Johnson v. Herbert, 45 Tex. 304 ; and the case of Treadway v. 
Easthurn, lately decided, (not reported.) The seventh proposition is 
shown by an examination of the varions laws of Texas cited on both 
sides in this case, and I might with safety go further than I hâve, 
and say that under section 10, art. 1, of the constitution of the United 
States, the state could pass no valid law impairing the obligations of 
Mercer's contract. The eighth and ninth propositions are fully sus- 
tained by the décision of the suprême court in the case of Davis v. 
Gray, 16 Wall. 203. The tenth proposition is a corollary legitimately 
following the décisions in Davis v. Gray and Hancock v. Waish. The 



326 FBDEBAL EEPOBTKB. 

fact is that thèse two last-mentioned cases furnish neariy tlie entire 
law of this case. At the same time I deem it proper to say that 
nearly every proposition involved herein, I believe, from the examina- 
tion I hâve been able to make, and from the authorities citadin argu- 
ment by the distinguished counsel on both sides who hâve aided in 
this case, can be and is fully sustained by Texas authority, as de- 
clared by the suprême court of the state. 

Now, applying the law as I understand it to the facts of this case, 
I think it clearly follows that complainant is entitled to a decree in 
his favor embodying suoh relief as he has asked and the court bas 
jurisdietion to give. He asks for an injunction restraining the de- 
fendant, as oommissioner of the gênerai land-office of the state, his 
servants, agents, employés, etc., from issuing, passing, or granting any 
certifieates or patents for lands lying witbin the limits of the Mercer col- 
ony to any person or persons other than the complainant or the Texas 
Association, and persons holding and claiming under or in priority 
with the said association ; and restraining the défendant, etc., from hin- 
dering and obstructing complainant in the exécution and performance 
of the Mercer contraot, and in obtaining the certifieates and patents 
of lands to which the complainant and the said association are enti- 
tled under the terms and conditions of said contract. The relief is 
within the jurisdietion of the court, and is after the manner of the 
proceedings in equity. The complainant asks further for a manda- 
tory injunction to restrain the défendant from refusing to issue to com- 
plainant patents and certifieates for 1,376 sections of land to which 
complainant is entitled under the contract, by reason of settlers in- 
troduced thereunder, and to 1,376 sections of land to which he is 
also entitled under said contract by tendering in payment thereof 
$12 in coin and scrip to the amount of $640, or its équivalent 
in money, for each section, and restraining said défendant from 
hindering him from locating the said certifieates and patents upon 
any of the vacant and unocoupied lands of T«xûs within or without the 
limits of the Mercer colony, etc. This relief, no matter how just, I 
conceive to be beyond the jurisdietion of the court in this case for 
want of proper parties. 

The whole theory of this case is that the contract with Mercer cre- 
ated an express trust, which, by opération of law and compact, 
devolved upon the state of Texas; that the state of Texas is now 
the trustée, the Texas Association the cestui que trust; that the légal 
title is in the state, the équitable title in the association. It has been 
veliemently alleged by complainant and adjudged by this court that 
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the state is not a party to this suit. The relief asted is in the nature 
of spécifie performance of the contract, or, at least, amounts to a 
decree for title. For the court to grant such relief it is imperative 
that the party required to perform, or who holds the légal title, should 
be before the court. Pomroy, Spécifie Performance, § 483 et seq. ; 
Daniell, Ch. 194, 196; Perry, Trust, §§ 873, 874. See Justice Pield 
in 1 Sawy. 685. And authorities can be multiplied to any extent. 
It 'will be noticed, too, that under the contract, af ter the performance 
of certain conditions précèdent, (with regard to survey and sélection 
of sections,) it is the govern ment of Texas that is to oonvey or cause 
to be conveyed the title to the lands surveyed and selected. To 
grant the relief asked would be to compel the conveyance of title f rom 
the state to complainant of unloeated and unsurveyed lands, and allow 
the location and survey of any of the vacant lands of the state, 
which I eonceive to be wholly outside of the contract ; and, besides, 
would be taking praotical possession, under this and other injunc- 
tions asked, of the land-office of the state. 
In Hancock v. Walsh Judge Woods says : 

" This is not a suit against tlie state, and does not seek to deprive her of the 
power of disposing of her owii lands in her own way, for the lands which the 
complainant seeks to appropriate ai'e not the property of the state." 3 Woods, 
.;i66. 

Under the act of May 12, 1846, (section 3952 of the Code of 1879,) 
which was in force at the institution of this suit, it was required that 
"every patent for land emanating from the state should be issued in 
the name and by the authority of the state, under the seal of the gênerai 
land-office, and shall be signed by the governor and countersigned 
by the commissioner of the gênerai land-office." 

In the act of 1879, denominated by counsel as the "obstruction 
act," it is provided that before any certificate for land reserved by the 
commissioner of the land-office, in cases where the commissioner bas 
doubts or where there is a suit to compel or restrain the commis- 
sioner in the issuance of certificates, shall hâve any force or effect, 
the same shall be submitted to and be countersigned by the governor 
of the state. 

It is urged that this obstruction law must be disregarded, because 
passed since the institution of this suit, with a view to affect the 
remédies to be granted by the court, and that it impairs the vested 
rights of complainant under his contract. I am not prepared to say 
that complainant, under the Mercer contract, acquired any vested 
right as to the forms and manner in which the title of the republic 
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was to pass or be conveyed. If he did lie is remitted to the laws in 
force at the time of the making of the contraet. An examination of 
the laws of the republic, in force at the making of the contraet, fails 
to show any authority for the commissioner to issue land certificates. 
Many other officers and boards could issue them, but not the com- 
missioner. The contraet itself provides for no certificates to be issued 
by the commissioner. As I view the matter, therefore, under the laws 
of Texas, to operate the conveyance of title emanating from the state 
to public lands, either by patent or certificates, the act of the governor 
of the state is necessary, and the governor is no party to this suit. 

The case of Davis v, Gray, aflSrming Osborne v. U. S. Bank, on the 
subject of making, and requiring the state to be made, a party where 
the state is eoncerned, is very strong, and I feel bound to go as far 
as that case; but I must leave to the suprême court togo further, or 
déclare the law that the courts of the United States can go further. 

Article 11 of the amendments to the constitution of the several 
states was adopted in the interest of and for the protection of the sev- 
eral states. To construe it so as to allow the property of a state to be 
alienated or conveyed in a suit against a subordinate officiai of the 
state, is not only to nullify the amendment, but to put the state in a 
worse plight than if the amendment had not been adopted, for with- 
out the amendment the state would always hâve her day in court. 

The complainant also asks an injunction to restrain the défendant, 
as land commissioner of the state, from issuing any further patents 
and certificates for any of the vacant and unlocated lands of the state 
beyond and outside of the Mercer colony limits to any person what- 
soever, until the just demands of the complainant arising under the 
Mercer contraet and the public trust, created by the compact of an- 
nexation, to hold the public lands for the payment of the debts and 
liabilities of the republic, are fully compensated and satisfied, This 
demand in volves the proposition that the treaty or compact of 
annexation created sueh a trust in favor of the creditors of the republic 
as could be enforced in the courts of equity; in other words, that it 
contemplated that any creditor might sue the state and obtain a de- 
cree for the sale of sufficient of the public lands to satisfy his demand. 
I doubt if any such trust was contemplated or created, particularly 
in the face of the inhibition of the constitution of the United States 
as to the right to sue a state in the courts. That a great public trust 
was created, that the public faith was pledged, that the state of Texas 
may be bound in morals and good faith to apply the public lands as 
Btipulated in the treaty, I agrée; but I doubt the power and authority 
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of the circuit court of the United States, sitting as a court of ebancery, 
to enforce thèse obligations. 

The learned solicitors for the défendant hâve, with great ingenuity 
and force, argued to the court several propositions that I will merely 
advert to. They claim that no injunction should issue in this case, 
as it would be a vain and useless order, so far as giving any relief 
to complainant is concerned. It does not seem so to me. Prevent- 
ing the further waste of the trust estate, preventing further clouds 
from being thrown on complainant's équitable title, and preventing 
défendant from further obstructing complainant in the assertion of 
bis rights, would seem considérable, valuable, and effective relief. 

It is further said by the solicitors that complainant should be 
remitted to the political department of the state government for the 
relief his case demanda. I do so remit him, but at the same time I 
grant the relief (as I am bound to do) that I find he is entitled to 
from the court, and the court aids him to protect his property until 
the conscience of the political department is moved, and the said 
department can see its way clear in the premises. 

It bas been urged, and, in faot, charged in tbe answer, that many 
innocent persons bave acquired équitable titles to lands in the limita 
of the Mercer colony, and that to continue the injunction will oper- 
ate a loss and hardship. No proof is made, but, taking it to be true, 
there is no suggestion that any of thèse équitable titles are of a bigher 
nature or of earlier date than complainant's titles. It shows the more 
forcibly the necessity for the action of the political department of the 
state, but shows no sufficient reason for this court to deny complain- 
ant the relief that equity and good conscience require. 

For thèse reasons, and many others that might be given, and well 
knowing that any errors that I may make, either in granting or in 
denying the full measure of relief, can and will be revised and cor- 
rected by the honorable, the suprême court of the United States, I 
consider it my duty to pass the accompanying decree. And it ia so 
ordered. 
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New Oblbans Nat. Bankintg Association y. P. S. Wiltz & Co. and 

another.* 

(Circuit Court, E. D. Louisiana. July, 1881 ) 

1. Capitai. Stock. 

Stock in an incorporated company in Louisiana is property, and not a crédit; 
and it is transférable and salable by actual contract theruto, and a delivery of 
the certiflcate. 

Smith V. Slanghter-house, 30 La. Ann. 1378. 

2. Saub — Plbdge— Liens and Phitilboes. 

It can, tlierefore, be pledged by contract and the delivery of the certiflcate, 
and when pledged in this manuer the pledgee takes it subject to ail the liens 
and privilèges the law puts upon it ; but no lien or privilège can attach except 
by or under opération of law. 

3. GENERAL Incorporation Law. 

The charter of a company, forméd under the gênerai incorporation law, 
cannot create any privilège unknowa to the law of the state, uniess the power 
was expressly given in the gênerai law, whioh it ia not. 

In Equity. 

John D. Bouse and William Grant, for complaînant. 

Alfred Grima, for défendant Insurance company. 

Pabdee, g. J. The bill of complaint herein sets forth that the 
said complainant was, on the tweaty-eighth of February, 1873, the 
holder and owner of a certain promissory note drawn to their own 
order, and indorsed by said défendants P. S. Wiltz & Co., for the 
sum of $12,000, and payable 90 days after date; that in order to 
secure said note the said P. S. Wiltz & Co. pledged to complainant 
50 shares of the capital stock of the défendant the New Orléans 
Mutual Insurance Association, and delivered the certiflcate of such 
stock to complainant, the said shares of stock then standing in the 
name of said P. S. Wiltz & Co. upon the books of said association; 
that said note was renewed several times, the said stock always 
remaining in possession of complainant as a security for said debt, 
until on the eighth of December, 1873, the amount due on said note was 
evidenced by the note sued on herein for $12,000, dated December 8, 
1873, and payable 30 days after date, drawn by said P. S. Wiltz & 
Co. to their own order, and by them indorsed; that said défendant 
the insurance association had notice of said pledge, and that it bas 
in its hands a large amount of accrued dividends due on said shares 
of stock; that complainant has demanded from said association and 

*Reportedby Joseph P. Hornor, Esq., of tho New Orléans bar. 
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requested the said association to permit the transfer of said stock ixx 
order to realize thereon, as the cashier or président of complainant 
bank was authorized, under said act of pledge, to make such transfer, 
but that the said insurance association declined to accède to the com- 
plainant's demands. And complainant, therefore, prays that an 
account be taken of the amount due it by said défendants P. S. Wiltz 
& Co. ; that it be decreed to hâve a lien and right of pledge upon the 
said shares of stock, and the accrued dividenda thereon ; that the said 
stock be ordered to be sold, and the insurance association directed 
to make the necessary transfer thereof upon its books, and that com- 
plainant be paid by préférence the amount realized by the said sale, 
together with the amount of said accrued dividends, to be applied by 
complainant in extinguishment of the said debt of Wiltz & Co. 

The défendant the New Orléans Insurance Association answered, 
denying the validity of the act of pledge herein declared on, upon the 
grounds that the same was informai, and that it had not been re- 
corded as required by the laws of this state, and that it conferred no 
privilège on the said stock ; that said insurance association had not 
been notified of the said pledge. They further answered that they 
had refused to make the transfer of stock and dividends claimed by 
complainant, upon the ground that the said défendants P. S. Wiltz & 
Co. were indebted to them, and that under their charter no transfer 
of stock can be made nor dividends thereon paid while the holder of 
said stock is indebted unto the said insurance association ; that on 
the thirteenth day of April, 1874, the said insurance association 
obtained a judgment against said Wiltz & Co. for the sum of $20,000 
and interest, and that said shares of stock were seized under exécu- 
tion thereon and sold on May 21, 1878, and realized the sum of 
$1,150.15 ; that they had a lien upon said stock to secure the said 
indebtedness of Wiltz & Co. to them. They further aver that the 
président and several of the directors of complainant corporation 
were directors in said insurance association, and had full notice of 
said provisions of charter, and of the indebtedness of Wiltz & Co. to 
the insurance association. They admit that the sum of $925 accrued 
as dividends upon said stock during the years 1873, 1874, 1876, 1876, 
1877, and 1878. A gênerai replication was filed to this answer by 
complainant, and the défendants P. S. Wiltz & Co. having failed to 
answer, the bill has been taken as confessed as to them. 

The proofs and admissions in the record show the indebtedness of P^ 
S. Wiltz & Co. to complainant as alleged, and that the ahove-described 
shares of stock were pledged to complainant, and the certificate of sueh 



382 FSDSBâL BEPOIIÏISB. 

ehares of stock delivered to complainant, as set forth in bill of com- 
plaint herein. It also appears that said Wiltz & Co. were indebted 
unto said Insurance association in the sum of $20,000, with interest, 
and tiiat on the thirteenth of April, 1874, said association obtained 
judgment against said Wiltz & Co., in the fifth district court for the 
parish of Orléans, for said sum, but without any récognition of a lien 
upon said stock; that subsequently said stock was apparently sold, as 
set up by said association in the answer herein, but that neither the 
said insurance association, nor the sheriff, nor the purchaser at said 
sale, had possession of the certificate of said shares of stock, which 
always remained under the control and in the possession of complain- 
ant ; and that the transfer of said stock to the purchaser at said sale 
was made without the authority or consent of said P. S. Wiltz & Co., 
or of complainant. The charter and amended charter of the insur- 
ance Company are shown, as set forth in the answer. 

The counsel in this case hâve gone over a good deal of ground, and 
hâve filed very able and exhaustive "hriefs on each side. The view I 
take of the case does away with the necessity of examining ail the 
authorities cited. 

The case arises under Louisiana law, and many of the cases cited 
are not in point. Stock in an incorporated company in Louisiana is 
property, not a crédit. Smith v. Slaughter-house, 30 La. Ann. 1378. 
It is transférable and salable by actual contract thereto, and a deliv- 
ery of the certificate. Id. 

It can, therefore, be pledged by contract and the delivery of the 
certificate. Blouin v. Hart, 30 La. Ann. 714; Factors' é Traders' 
Ins. Co. V. Dry Dock, 31 La, Ann. 149. When pledged in this man- 
ner, the pledgee takes it subject to ail the liens and privilèges the law 
puts upon it. No privilège can attach except by or under opération of 
law. Where the law gives no privilège, none can be given by con- 
tract or consent. Succession of Rousseau, 23 La, Ann. 3; Hoss v. 
Williams, 24 La. Ann. 568. The insurance company was formed 
under the gênerai incorporation law of the state by public act passed, 
before a notary. It has no législative charter. This charter could 
not croate any privilège unknown to the law of the state, unless the 
power were expressly given in the gênerai law, which it is not. The 
gênerai law authorizes corporations to "even enact statutes and régu- 
lations for their own government, provided such statutes and régula- 
tions be not contrary to the laws of the political society of which they 
are members." La, Civ. Code, art. 433. 

But this cannot be construed to authorize a corporation by char- 
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ter, or bj' by-law or statute, to create a privilège on property actually 
and necessarily within commerce. 

The case of Bryon v. Carter, 22 La Ann. 98, is in point. In that 
case the by-law of the bank was of as mucli force as the charter, in 
this: because the act of 1855, § 8, in relation to free banks, gave 
authority to the corporation to direct the manner of the transfer of 
uunk stock on its books, and it is noticed that the by-law in that case 
is almost identical with the provision relating to transfer in this. 
See, also, Bulland v. Bank, 18 Wall. 589; Bank v. Lanier, 11 Wall. 
869. 

In the case of DriscoUy. Bradley Manufg Co., 59 N.T. 96, where a 
lien was claimed under a by-law of the corporation, the court lays 
down this proposition: "Hence, if the défendant is to maintain this 
by-law, it must point ont the authority, either in its articles of asso- 
ciation, and show that they are authorized by law, or in so^ae stat- 
ute." 

I take it that the law in this state is the same. The Insurance 
company, to prevail in this case, must show its authority for the re- 
strictive provision in its charter in some statute or law of the state. 

In addition to this, under article 123 of the Louisiana constitution 
of 1868, in force at the time of the transactions under considération, 
the privilège claimed by the insurance company should haye been 
recorded, to hâve had any effect against third persons. And it should 
hâve been recorded, too, in the registry of mortgages and liens and 
privilèges. L. C. C. art. 3388. Eecording in any other book would 
not préserve the privilège. See Louque's Dig. 613, and authorities 
there cited. 

The évidence filed only shows a gênerai recordation of the charters 
of the insurance company in the society books kept for that purpose. 
See certificates of recorder attached to charters on file. 
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Mason, Adm'r, etc., v. Hartfoed, Providenob & Fishkill E. Co. 

and others. 

(Cireuit Oourt, 2>. JUassaehuêettê. Febroary 4, 1882.) 

1. Equitt Pleaddto — Speciai Repijcations. 

A spécial replication which sets up in reply to a plea or a demnirer nfiw nat- 
ter, and matter accniing aines tbe âling of the bill, wiil be ordered gtrickeo 
out, on motion. 

3. Equitt Practioe — Amkndmeîîts. 

New matter accruing since tbe bill was filed cannot be incorporated into tha 
bill of revivor by amendment. 

i. Casb Statbd. 

To a bill of revivor, flled by the alleged administrators and trustées of the 
original comnlainant, a plea was put in setting up that it did nût appear by the 
bill that the plaintills liad ever been appoiuted administrators by a court of com- 
pétent jurisdiction. A demiirrer was tlled to the bill by another défendant, on 
the same and othcr grounds. Seld, that a replication setting out that since 
the flling of the plea and demurrer the plaintLSs had been appointed adminis- 
trators by a court of compétent jurisdiction, could not be sustained ; and that 
such matter could not be set up by amendment. 

In Equity. Décision upon défendants' motions to strike replica- 
tions from the files, and to dismiss bill of revivor, and upon com- 
plainants' motion to withdraw replications, and amend bill of re- 
vivor. 

T. E. Graves, John F. Tohey, and A. & A. D. Payne, for plaintiffs. 

S: E. Baldwin, Ropes, Gray dt Loring, Brooks, Bail é Storey, G. W. 
Baldwin, anà. E, P. Nettleton, for défendants. 

CoLT, D. J. In this cause a bill of revivor was filed Angust 14, 
1880, by the alleged administrators and trustées of Earl P. Mason, 
the original complainant. To this bill one of the défendants, William 
T. Hart, put in a plea, setting up that it did not appear by said bill 
of revivor that the plaintiffs named therein had ever been appointed 
administrators of said estate by any court of compétent jurisdiction 
in the state of Massachusetts, and that therefore the plaintiffs had 
no right to file said bill, that the court had no jurisdiction thereof, 
and praying that the bill might be dismissed. The New York & New 
England Eailroad Company, another défendant, demurred to the bill 
upon this as well as other grounds. To this plea and demurrer the 
complainants in the bill of revivor filed separate replications, setting 
out, among other things, that since the filing of the plea and demur- 
rer they had been appointed administrators of the estate of the said 
Earl P. Mason in the state of Massachusetts. 
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The défendant William T. Hart now moves — First, that the repli- 
cation to his plea be stricken from the files, because it is spécial, and 
sets up new matter, and matter accruing after the filing of the bill of 
revivor; and, second, that the bill of revivor be dismissed, because the 
complainants bave not taken issue on the plea, nor set the same 
down to be argued, though the same bas been filed more than a 
year. 

The New York & New Èngland Eailroad Company also move that 
the replication to the demurrer be stricken from the files, and that 
the bill of revivor be dismissed, because the complainants hâve not 
set the demurrer down for argument, though filed over one year 
before. 

It is apparent that the replications hère filed are spécial, setting 
up new matter, and matter accruing since the filing of the bill of 
revivor; therefore they are irregular. By equity rule 45, of the 
United States court, "no spécial replication to any answer shall be 
filed." 

In Vattier v. Hinde, 7 Pet. 262, 274, the suprême court déclare 
that no spécial replication can be filed except by leave of the court ; 
holding it to be contrary to the rules of a court of chancery for the 
plaintiff to set up new matter necessary to his case by way of repli- 
cation ; that omissions in a bill cannot be supplied by averments in 
the replication ; and that a plaintiff cannot be allowed to make out a 
new case in his replication. This is equally true whether it is an 
answer or plea that is replied to. See Daniell, Ch. PI. & Pr. (4th 
Ed.) 828, note 1. "Matters in avoidance of a plea, which hâve arisen 
since the suit began, are properly set up by a supplemental bill, not 
by a spécial replication;" citing Ghouteau v. Rice, 1 Minn. 106. In 
Mitford & Tyler, Pi. & Pr. in Eq. 412, 413, we find, "spécial replica- 
tions, with ail their conséquences, are now out of use, and the plain- 
tiff is to be relieved according to the form of the bill, whatever new 
matters bave been introduced by the defendant's plea or answer." 
The replications to the plea and demurrer cannot be sustained. 

The second motion of the défendants, that the bill of revivor be 
dismissed, is based upon equity rule 38, which provides that if the 
plaintiff shall not reply to any plea, or set down any plea or demur- 
rer for argument, on the rule-day when the same is filed, or on the 
nest sucoeeding rule-day, he shall be deemed to admit the truth and 
sufficiency thereof , and his bill shall be dismissed as of course, unless 
a judge of the court shall allow him further time for the purpose. 

It appears in this case that the bill of revivor was filed August 14^ 
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1880; the plea and demurrer, September 6, 1880; the replications, 
JulySO, 1881; and that soon after (Augu8t4th) the plaintiflfs' counsel 
asked the court to fix a day for the argument. It further appears 
that after the filing of the plea and demurrer, September 6, 1880, a 
stipulation was entered into by counsel upon both sides extending 
the time for hearing to the November rule-day, 1880, meantime the 
complainants to be allowed to file proper pleadings in reply to said 
plea and demurrer. By further written agreements between counsel 
the postponement provided for by this stipulation was extended 
monthly until February, 1881. Then we find a further stipulation 
as f oUows : 

"It is hereby agreed that no movement on either side shall be made in this 
cause until May, 1881, without préjudice to complainants' right to flle évi- 
dence of appointment as administrators in Boston." 

By the affidavit of Mr. Payne, orie of complainants' counsel, it 
appears that in October or November, 1880, Mr. Lothrop, one of 
défendants' counsel, stated, in effect, that while he would sign the 
stipulation, the complainants' counsel might take their own time 
about bringing the case to a hearing. 

In the light of ail thèse circumstances it is fair to présume that 
complainants' counsel understood that any rigid enforcement of the 
rule now invoked had been waived, impliedly by acts and conduct, if 
not in express terms; and we are of this opinion. 

Considering the repeated postponements which had takeu place, 
for the mutual accommodation of both sides, bo far as appears, the 
languagtj used by défendants' counsel as to time of hearing; and 
hearing also in mind that the replications were filed within three 
months after May, 1881; and that within a week thereafter the 
plaintiffs moved the court to set a time for hearing, — it would, we 
think, be inéquitable to allow the défendants' motion to dismiss to 
prevail. Indirectly, as bearing on this question of lâches, référence 
is made to the fact that the original bill in this case was brought in 
1871, the answer filed in 1873, the replication not put in until 1875; 
also, that the original complainant died in 1876, and that the bill of 
revivor was not brought until 1880. In answer to this charge, the 
complainants say that the delay has been owing to the pendency of 
another suit in the state court of Rhode Island, the détermination of 
which might affect the prosecution of this suit, and that, conse- 
ijuently, the delay was acquiesced in by both sides. They further 
state that within a short time after the final décision by the Rhode 
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Island state court the bill of revivor was filed, and that they are now 
anxious to speed the cause. Under thèse circumstances, and in the 
absence of any motion on the part of the défendants to speed the 
cause, we do not see how the charge of lâches can be seriously 
pressed ; at least, so far as the présent motion is concerned. 

The complainants, in the event of their replications being held to 
be bad, ask leave to withdraw them, and to amend their bill of 
revivor by inserting, among other things, the fact that they were on 
the twenty-fifth day of July, 1881, by the court of probate for the 
district of Suffolk, in the state of Massachusetts, duly appointed 
administrators of the estate of Earl P. Mason. The défendants 
object, upon the ground that this is new matter, accruing since the 
filing of the bill, which cannot be set up by amendment, but only by 
Bupplemental bill. It is true that events ■which hâve happened since 
the filing of a bill cannot be introduced by way of amendment, and 
that as a gênerai rule they may be set out by supplemental bill. 
Equity Eule 57, U. S. Court. 

In Daniell, Ch. PL & Pr. (4th Ed.) 1515, note 1, we find "an orig- 
inal bill cannot be amended by incorporating anything therein 
which arose subsequently to the commencement of the suit. This 
should be stated in a supplemental bill." And again, on page 828, 
note 1, (already cited,) it is laid down that matters in avoidance of a 
plea, which bave arisen since the suit began, are properly set out by 
a supplemental bill. Mitford & Tyler, PI. & Pr. in Eq. 169 ; Story Eq. 
PI. § 880. But in this case it is difficult to see how a supplemental 
bill can be brought. The bill of revivor bas not become defective 
from any event happening after it was filed. But originally, when it 
was brought, it was whoUy defective; for the fact that the plain- 
tiffs were appointed administrators by the proper court in Massachu- 
setts was necessary to its maintenance. Mellus v. Thompson, 1 Clif. 
125. And yet this event happened, as the record discloses, nearly a 
year after it was brought. If the bill is wholly defective, and there 
is no ground for proceeding upon it, it cannot be sustained by filing 
a supplemental bill, founded upon matters which hâve subsequently 
taken place. Candler v. Pettit, 1 Paige, Ch. 168. 

In Pinch v. Anthony, 10 Allen, 471, 477, the court observe : 

" We hâve found no authority that goes so far as to authorize a party, who 
has no cause of action at the time of fliing his original bill, to file a supple- 
mental bill in order to maiutain his suit upon a cause of action that accrued 
T.10,no.3— 22 
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after the original Mil was flled, even though it arose out of the same transac- 
tion that was the subject of the original bill." Daniell, Ch. PI. & Pr. (4th Ed.) 
1515, note. 

We are of the opinion that this new matter cannot be incorporated 
in the bill of revivor by amendment, nor introduced in a supple- 
mental bill, and that the proper course for the complainants to pur- 
sue is to bring a new bill of revivor. 

(1) The défendants' motion to strike from the files complainants' 
replications to plea and demurrer is granted. (2) The défendants' 
motion to dismiss bill of revivor is denied. (3) The complainants' 
motion to amend bill of revivor is denied. 



EuTZ V. City op St. Louts,* 
(Oirmit Court, E. D. Missouri. February 13, 1882.) 

1. RiPABIAN RiGHTS— DlKBS — DAMAGES. 

Where a city, by authority of an act of the législature of the state in which 
it is situated, builds a dike extending into a navigable river, owners of land on 
the opposite shore and in another state, who suïïer no loss in conséquence of 
the érection of the dike, cannot maintain actions against the city for damages. 

Action for damages alleged to hâve been sustained in conséquence 
oî the défendant building a dike extending into the Mississippi river. 

Upon the trial of this case, withoutthe intervention of a' jury, the 
court finds the facts to be : 

That prior to 1874, and for several preeeding years, the current of the Mis- 
sissippi river was constantly eroding the east river bank, owned by the plain- 
tifC. Between that bank and the Missouri shore was an island, kno wn as Arse- 
nal island, the mainchannelof the river in 1874 being between said island and 
the Missouri shore, and immediately along the latter. Under an act of the Mis. 
souri législature, and pursuant to an ordinanee of the défendant city under^ said 
act, with the view of improving the harbor of said city, a dike was built by it in 
1874 known as the Bryan-street dike, extending into the Mississippi river and 
the main channel thereof 700 feet towards said island from the Missouri shore. 
Tlie distance from the Missouri shore to the island, the head of which wasabove 
the dike, was 2,400 feet. Several witnesses were of opinion that the tendency 
of said dike was to detlect the current of the river to the east of the island and 
erode the bant owned by plaintiïïs, which, as the évidence showed, had been 
washed away to the extent of 37 acres or more, valued at $300 per acre. Other 

*Reported by B. F. Rex, Esq., of the St. Louis bar. 
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witnesses testifled that the main channel and current of the river, after the 
building of the dike, continued actually to flow along the Missouri shore^hug- 
ging the end of the dike, and was not deflected to the east of said island ; nor 
was there any increased volume of water caused by said dike flowing along the 
Illinois shore. The dike in question has been since removed, at the instance 
of United States engineers, and a new dike built by the United States, Con- 
necting said island with the Illinois shore above plaintifE's land, and closing 
the " chute " there for ail navigable purposes. The necessary effect of the 
United States dike is to flll up the east "chute," so that large accretions will 
follow. In the light of the testimony the court finds that plaintiffs' land 
was not washed away in conséquence of the dike built by défendant. The court 
déclares the law to be that under the foregoing facts the plaintiffs are not 
entitled to recover. This ruling is based on the f act that the dike built by the 
défendant did not damage the plaintiffs. If it had done so, then the plaintiffs 
would hâve been entitled to recover to the extent of the injury sustained. 
Judgment for défendant. 

Thomas C. Fletcher, ior-plainiiSB. 

Leverett Bell, for défendant. 

Treat, D. J. Many propositions hâve been submitted to the court 
which are of large moment connected with the navigation and im- 
provement of the Mississippi river. Time does not permit a detailed 
review of the many authorities on the subject. To enter upon that 
field of inquiry would compel an exhaustive considération of the many 
décisions of state courts bordering upon the Mississippi river, and of 
the United States suprême court with référence thereto. The eastern 
boundary lin« of Missouri, for certain purposes, is to the middle of 
the main channel of the river. In the absence of a fédéral statute 
the state of Missouri could authorize improvements on the Missouri 
shore to be executed by state, municipal, or other organizations ; and 
the same légal right exists in the state of Illinois. 

It is clear that no supposed authority by either state could justify 
the destruction or substantial impairment of the navigation of the 
river which is free and common to ail the states. In the absence of 
fédéral législation whatever a state permits is necessarily subordinate 
to the gênerai easement or rights of navigation. It is a well known 
physical law that the fréquent changes of the channel are dépendent 
on. transient conditions, so that safe navigation exacts, in the absence 
of artificial aids, constant observation of natural effects and change.^. 
The channel may be one year in one direction, and in another year 
in a différent direction. The one or the other alluvial shore may be 
alternately eroded. The contraction of the channel, artificially, 
causes a, seouring, whereby, greater depth being obtained, the same 
volume of water passes in the contracted channel. If the flow of 
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water ia extended over great width, bars and islands are formed, 
shifting constantly as freshets and low water occur. Thus Arsenal 
island, under the changing currents, bas shifted downward during 
the last 50 years for two or three miles. As the head of the island 
is waehed away the foot of the island is enlarged. So this island has 
been gradually traveling southward, until an effort is now being made 
under United States authority to give it permanence, for the benefit 
of both those on the Illinois and the Missouri shores. 

At the time of the grievances complained of, many structures had 
been contrived on both shores, some under local and some under 
United States authority, the design of which was to control the cur- 
rent in such a way as to benefit the harbor of St. Louis on the one sida, 
and be of equal advantage to the Illinois shore and its proprietors on 
the other side. The efifect of thèse dikes on the Illinois side has been 
to add, by accretions, untold wealth to riparian owners there, although 
their previously preoarious shore lines or landings disappeared. In 
the matter of dollars they hâve been enriched, and could not show 
that any damages were recoverable by what, lawIuUy done, had been 
of vast moneyed benefit to them. 

In the case before the court it was proved that prior to the con- 
struction of the Brj'an dike there was a constant érosion of plaintiffs' 
land from natural causes, more or leas of the carrent passing along 
the bend of the river east of the island. Witnesses testified that 
the effect of the dike was to deflect from the Missouri side of the 
island to the Illinois side an increased volume of water, whereby 
the abrasion would be accelerated. On the other hand, those daily 
engaged in the navigation of the river swore as matters of fact 
that no such resuit occurred. It must be borne in mind that the 
Bryan dike was on the Missouri shore below the head of the island, 
and that the current of the river hugged the Missouri shore around 
the head of the dike, necessarily scouring the bed of the ohannel to 
give greater depth for the outflow of the water. If the dike had been 
above the head of the island, and had thus deflected the body of the 
water, or any considérable portion thereof, into the "chute" east of 
the island, the plaintiffs' theory would be tenable; but the dike was 
below the head of the island, and its natural effect would be fo wash 
away the west side of the island and not the shore east of the island. 
However that may be, it is évident that the improvements undertaken 
and abandoned by the défendant, at the instance of Illinois propri- 
etors and the United States authorities, did not damage the plaintiffs. 
And it is also clear that the subséquent improvements by the United 
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States authorities in constructing a dike across the "chute," -while 
destroying a navigable front there, bas tended to check érosion and 
give vast accretions to the benefit of the riparian owner. 

It is admitted that no one bas a rigbt to benefit himself to the 
injury of anotherj and that when a riparian owner on one side of the 
river seeks by dikes, or otherwise, to secure an improvement of his 
property, he must do so without obstrueting the navigability of the 
river, or destroying the property of the riparian owner on the opposite 
shore, The uncertainty of shore lines and of the shifting channels 
of the river, together with the formation of "tow-heads," sand-bars, 
and islands, are incidents to the possession of lands bordering on the 
river. Along the Missouri and Mississippi rivers, for hundreds of 
miles, thèse changes oceur annually to a greater or less degree from 
natural causes. It might be difficult to détermine in many cases 
•whether "rip-rapping" or other protection by a riparian owner of his 
own property did not cause, in saving his own property, a defiection 
of the current whereby an érosion might occur elsewhere. Must it be 
contended that he cannot legally provide against the destruction of 
his own property; that he must suiïer his acres to be swept away in 
order that some other person may profit from his loss? Such an 
inquiry, however, is not pertinent to this case. It must suffice that 
the dike built by the défendant was lawful, and did not damage plain- 
tififs. 

Many authorities are cited whieh hâve more or less bearing ou this 
case, notably : Athée v. Packet Co. 21 Wall. 389 ; Boom Co. v. Pat- 
terson, 98 U. S. 403; Pennsylvania v. Wheeling Bridge Co. 13 How. 
518. See, also, Moffit v. Brewer, 1 Greene, (lowa,) 348; Hosherv. 
Railroad Co. 60 Mo. 333; Kailroad Co. v. Schurmeir, 7 Wall. 272; 
Benson v. Morrow, 61 Mo. 345; Croshy v. Hanover, 36 N. H. 404; 
Transp. Co. v. Chicago, 99 U. S. 635 ; Lee v. Pembroke Iron Co. 57 
Me. 481; Cogswell v. Esse.v Mill Co. 6 Pick. 94; Thacher v. Dart- 
vwuth, etc., 18 Pick. 501 ; Comins v. Bradbury, 1 Fairf. 447; Crittenden 
v. Wilsun, 5 Cow. 165; Rippe v. Railroad, 28 Minn. 18; Dutton v. 
Strong, 1 Black, 23; Yates v. Milwaukee, 10 Wall. 497; Pumpelly y. 
Green Bay Co. 13 Wall. 166; Ten Eyck v. Canal Co. 18 N. Y. L. 200; 
Avery v. Fox, 1 Abb. (U. S.) 246; Hatch v. Railroad, 25 Vt. 49; Bowe 
V. Granité Bridge Co. 21 Pick. 344; Railroad v. Stein, 75 111. 45; 
Meyer v. City of St. Louis, 8 Mo. App. 266. 

The last case cited lays down correct rules for the case then be- 
fore that court ; but the same are not applicable either to the law or 
facts now under considération. Of course an improvement by a city 
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for public purposes, whereby private property is taken, must be ac- 
companied with compensation, as under tlie law of eminent domain. 
If the défendant had actually destroyed, for its own benefit, plain- 
tiffs' property, it woald be bound to respond in damages. But its 
alleged improvements, however absurd for its own supposed benefit, 
did not injure plaintiflfs' property, even temporarily. Indeed, what 
bas BÎnce occurred demonstrates that the plaintiffs hâve sufifered no 
damage from the action of the défendant, but that they mày in- 
cidentally proiit largely therefrom. Whether that be so or not, the 
fact remains that the dike did not cause plaintiffs* property to be 
washed away, and that what occurred in conséquence thereof, under 
United States authority, may or may not be of benefit to them, but 
certainly gave them no cause of action against the défendant. 

See BuU v. City of St. Louis, 7:Fbd. Kbp. 438. 



CUYKENDALL V. MlLES. 
(Circuit Court, D. Massachusetts. January 31, 1?82.) 

1. COHPOKATIONS— StATUTORY LaW — LlABILITT OF OORPOIiATOBS. 

A Statuts ia not pénal which provides that ail stockholders shall be liable to 
an amount equal to that of thelr stock until the whole of the capital stock fixed 
and limited by the company shall hâve been paid in, and a certiticate thereof 
shall hâve been flled. 

2. State Compty — Erforcbment oi" Liability. 

The rule of state comity applies with f uU force to the enforcoment of the lia- 
bility pf shareholders of corporations. 

Action of Contract. The plaintif? sued as receiver of the Dodge & 
Stevenson Manufacturing Company, a corporation established under 
the gênerai laws of New York, having its principal place of business 
at Auburn, in Cayuga county. The déclaration averred that the 
whole amount of the capital stock fixed and limited by the company 
had never been paid in, and no certifieate thereof had been made and 
recorded; that the company carried on business until August 31, 
187é, when it was dissolved by resolutions, which are set out; that 
on' June 15, 1876, the plaintiff was duly appointed receiver of the 
company by an order passed by the suprême court of the state of 
New York; that the property and assets of the company were insufji- 
cient to pay its just debts due within one year from the time they 
were eontraeted, and Which came due within one year after the dis- 
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solution; that on the twenty-first of July, 1876, the said suprême 
court duly passed an order directing the plaintiff to make and coUeet 
an assessment upon the stockholders of the company to the amount 
of 75 per cent, of the amount of stock held by them respectively; 
that he made such assessment ; that the défendant at and before the 
dissolution held stock to the amount of $4,000 ; that the debts for 
■which the assessment was laid were contracted while he was a stock- 
holder ; and that the assessment upon him was $3,000, "which he had 
iiot paid, though requested. The défendant demurred. 

F. P. Goulding, for défendant. 

I. D. Van Dvaee, for plaintiff. 

LowELL, C. J. The assessment sought to be recovered in this 
action was made under the gênerai law of New York governing man- 
ufacturing corporations, as modified in relation to those established 
in Herkimer and Cayuga counties by later laws. Thèse statutes are 
construed and passed upon in Walker v. Grain, 17 Barb. 119; Story 
v.Furman, 25 N. Y. 214; Hurd v. Tallman, 60 Barb. 272; Cuyken- 
daU V. Douglass, 19 Hun. 677; Re Dodge é. Stevenson Manuf'g Co. 77 
N. Y. 101. The last two of thèse décisions relate to this assessment 
and maintain its validity. The allégations of the déclaration are suf- 
firent to bring the défendant within the class of persons .subject to 
assessment, until he shall show something to the contrary. Sup- 
posing this to be so, will an action lie in this court to reoover the 
défendant'» share of the assessment ? 

That the receiver of an insolvent corporation, having powers like 
those of an assignée in insolvency, may sue in his own name in this 
court, I cannot doubt. Hurd v. Elisabeth, 41 N. J. (12 Vroom.) 1; 
Ex parte Norwood, 3 Biss. 504; Hunt v. Jackson, 5 Blatchf. 349. 
Thèse are direct décisions. The cases in -which such actions hâve 
been maintained without objection, and others, in which the most 
eminent judges, while asserting the superior title of domestic attaoh- 
ing creditors, hâve said that the action itself was maintainable, are 
very numerous. Goodwin v. Jones, 3 Mass. 517, per Parsons, G. J. ; 
May V. Breed, 7 Cush. 15, 42, per Shaw, C. J.; Dunlap v. Rogers, 47 
N. H. 281, 287, per Sargent, J.; Hoyt v. Thompson, 5 N. Y. 320, 
per Ruggles, G. J.; S. C. 19 N. Y. 207, 226, per Comstock, J.; Mer- 
rick's Estate, 2 Ashm. 435, Mussehnan's Estate, 5 Watts & S. 9; 
Mann v. Cooke, 20 Conn. 178. 

As the rule of the common law concerning the assignment of ordi- 
nary non-negotiable debts still obtains in Massachusetts, the receiver 
might be required to sue on such causes of action in the name of the 
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corporation. Blane y. Drummond, 1 Brock. 63; Bird v. Pierpoint, 1 
Johns. 118; Jeffretj v. McTaggart, 6 M. & S. 126. But this demancl 
is one which accrued to the receiver himself iia his officiai capacitj^. 

The suprême court hold that the mode in which a liability of this 
sort is to be enforced dépends entirely upon the particular law gov- 
erning the corporation. If that law merely provides for a propor- 
tionate liability of ail stockholders for ail debts, there should be a bill 
in equity for the benefit of ail the creditors and against ail the stock- 
holders. Pollard V. Bailey, 20 Wall. 530; Terry v. Tubman, 92 U. 
S. 156; Terry v. Little, 101 U. S. 216. But if the law of the state 
authorizes an action by one creditor against one stockholde'r, that 
remedy may be pursued. Mills v. Scott, 99 U. S. 25. The décisions 
in New York, above cited, show that such actions will lie in the 
courts of that state by the receiver against the several shareholders. 

Then, the question is whether such an action can be maintained 
outside the state of New York. There is a dictum of Mr. Justice Clif- 
ford that ail such statutes are pénal, and can only be enforced in the 
state which passed them. Steam-éngine Co. v. Hubbard, 101 U. S. 
188, 192. I agrée with the plaintiflf's argument that the authorities 
which the learned judge cites décide that point only in respect to 
officers of corporations made liable for a neglect of duty. Habtey v. 
McLean, 12 Allen, 438 ; Derrickson v. Smith, 27 N. J. L. 166 ; Sturges 
V. Burton, 8 Ohio St. 215, etc. Even in such cases the doctrine 
seems narrow and provincial. If a citizen of Massachusetts assumes 
the obligations of an officer in a corporation in New York, I see no 
Sound reason for making the courts of Massachusetts a house of 
refuge from thèse responsibilities. Btill, a law which imposes cer- 
tain duties upon an officer, and makes bim responsible, in case of 
neglect, for ail the debts of a company, without regard to the na- 
ture of the default or the amount of the debts, or whether he is a 
shareholder or is paid for his services, bas something pénal about it. 
It was held in one case, and in only one, so far as I know, that 
where stockholders were made liable to ail the debts, if the directors 
failed to file an annual statement of the company's affaire, the stat- 
ute was pénal, and to be narrowly construed. It was a domestic 
controversy, and not precisely in point hère. Cahle v. McCune, 26 
Mo. 371. I hâve found no case, and counsel hâve found none, which 
holds that a liability of shareholders, as such, is pénal. The courts 
of New York hâve always held such statutes to be remédiai, and so 
hâve the courts of the other states, sO' far as I am informed. Thomp- 



CUYKENDALL V. MILES. 343 

Bon, Stockholders, §§ 80-86; Corning v. McCullough, 1 N. Y. 47; 
Carvcr v. Braintrec Manitfg Co. 2 Story, 432. See Crea&e v. Bahcock, 
10 Metc. 557. 

In the cases cited by tlie défendant {Erichson v. Nesmith, 16 Gray, 
221; 4 Allen, 2.S3; 46 N. H. 371) the courts of Massachusetts re- 
fused to sustain an action at law or a bill in equity against one stock- 
holder of a New Hampsbire corporation, and the courts of New 
Hampshire approved the décision ; but the ground was, not that the 
statute of New Hampshire was pénal, but that it provided a spécifie 
remedy in behalf of ail ereditors against ail shareholders, and that 
this remedy could not be conveniently pursued excepting in the do- 
mestic forum. According to the reasoning of those cases, this action 
may be maintained, for the laws of New York, as we hâve seen, 
permit a similar action to be brought. 

No one can contend that the assessment of national bank shares 
may not be enforced wherever shareholders are found. Casey v. 
Galli, 94 U. S. 672. The technical reason is that the act of congress 
opérâtes throughout the country, while the laws of New York are 
local. But what reason is there, upon principle, why the courts 
should refuse to enforce the same remedy against the same person 
for the same liability when the charter happens to be a state charter 
which has not been turned into a national charter, as it may be at 
any time by a resolution of the shareholders ? 

The décisions which bear directly upon the point in controversy are 
few. I hâve found none that deny the exercise of comity on the 
ground that such a statute is pénal, or, indeed, upon any other. On 
the contrary, such actions were sustained in the following cases : 
Bond V. Applcton, 8 Mass. 473; Paine v. Stewart, 33 Conn. 516; 
Casey v. Galli, 94 U. S. 672 ; Sackett's Harbor Bank v. Blake, 3 Rich. 
Eq. 225; Ex parte Van Riper, 20 Wend. 614; Turnbull v. Paysan, 95 
U. S. 418. In the last case the défendant had not paid up bis orig- 
inal subscription in fnll, but the assessment was under a statute 
which made him liable beyond his capital stock, and does not appear 
to bave been sustained specially on the first ground. 

The statute relied on by the plaintiff provides that ail stockholders 
shall be liable to an amount equal to that of their stock, until the 
whole of the capital stock fixed and limited by the company shall 
bave been paid in and a certificate thereof shall bave been filed. In 
80 far as the law makes shareholders responsible for a neglect of 
officers to file a certificate, it resembles the case in 26 Mo., above 
cited ; but it differs in the very important circumstances that the lia- 
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bility is restricted to the amount of stock held by each person, and 
that the subject-matter is the payment of the capital. This statute 
should be considered not as pénal, but as requiring (as ail sueh laws 
do and must) the utmost care and good faith in contributing the cap- 
ital, and as prescribing a certain sort of évidence of the fact, vrithout 
which the shareholder shall be presumed not to hâve paid. It does 
not appear in this case whether the actual default was in the share- 
holders who had not paid their capital or in the officers who had not 
certified the payment. If it be the former, no one doubts that the 
défendant is liable with or without a statute. Even if it be the lat- 
ter, — which on démarrer I cannot assume to be true, — still it is well 
known that officers of corporations do neglect the eertificate with the 
knowledge of the shareholders, in order to give the company better 
crédit, and thereby to obtain money and goods at better priées. 

I do not feel inclined to extend what I consider the illiberal and 
narrow rule of comity, or want of it, which stops ail remédies at the 
line of the state. The vénérable maxira that he who shares the 
benefit should share the burden is just, and should not be local in its 
opération. It applies with full force to shareholders, if not to offi- 
cers of a corporation who may not even be shareholders, and may 
act without pay. The cases, as far as they go, point in the same 
direction. 

I ought to notice one further objection, that the assessment ap- 
pears to hâve been ex parte ,- or, at least, that there is no allégation 
that the défendant had a day in court. If this assessment were to 
hâve the effect of a judgment against the défendant there would be 
great force in this objection, though possibly not eontrolling force. 
But I understand that ail defences specially applicable to this défend- 
ant, such as that he was not a stockholder, etc., are still open to 
him, and, indeed, perhaps the whole subject may be open. Enough 
is alleged in the déclaration to put him to his defence. 

Demurrer overruled. 
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Gauche and another, Syndics, v. London & Lancashirb Ins. Co.* 
[Circuit Court, E. D. Louisiana. December 19, 1881.) 

1. Insubancb— Preliminart Pboofs— Arbituation. 

The conditions in a policy of insurance requiring prellminary proofs, and a 
référence to arbitralion in case of différence, are conditions précèdent to suit 
upon the policy. 

2, Bame — Delay for P.vtment aftbk Preliminaut Proofs. 

The clause providing that " payment of any loss or damage shall be made 
within 60 days after satisfactory proof thereof shall hâve been made to the 
Company," means that suit cannot be maintained until 60 days after delivery 
of preliminary proofs, which are or should be accepted as satisfactory ; and a 
suit commenced before the expiration of said 60 days js prématuré, and the 
commencement of a suit is the issuance of prooess, not its service upon défend- 
ant. 

8. Bame — Ex.amination dp Insured. 

An examination of the insured under oath is consistent with a demand tor 
proper preliminary proofs. 

4. Bame — Waivbr of Dbfbctb in Preliminary Peoofs. 

The insurer who rejects as defective preliminary proofs without specifying 
the defects, but refers the insured to the condition of the policy which defines 
what they must contain, with a notice that he insists upon an exact compliance 
with that condition, waives no right to urge the defects in such proofs. 

6. Bame— Same. 

The policy requiring the insured to f urnish as particular an account as the 
nature of the case will admit of, will not be complied with by a statement in 
which there is not even an attempt made to enumerate the articles lost, or to 
give their kind or value; and a référence to the books and invoices of the 
insured, even when they had been in the possession of the insurer after the 
loss, will not be sufficient, as it is the duty of the insured to make out the par- 
ticular statement. 
fi. Bame— Arbitration Clause. 

The arbitration clause, which requires the award of arbitrators as to the 
amount of damages, is a valid contract, and a compliance or attempted com- 
pliance with it is a condition précèdent to suit. 

7. Sa^Œ — SUFFICIBNCT OF Preliminart Phoops. 

The sufflciency of preliminary proofs, there 1 eing no question of waiver in- 
volved, is a question of law for the court, and not a question of fact for the 
jury. 

Joseph P. Hornor, Francis W. Baker, George H. Braughn, Charles 
F. Buck, Max Dinkelspiel, L. L. Levy, and Benjamin C. Elliott, for 
plaintiffs. 

Joh7i A. Camphell, Edward W. Huntington, Francis T. Nicholls, 
Charles Carroll, and Charles E. Schmidt, for défendants. 

BiLLiNGS, D. J. This is an action upon a policy of insurance 
against loss by tire. The défendant pleaded spécial pleas, or, as 

•Reported by .Joseph P. Hornor, Esq. , of the New Orléans bar. 
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under oar Code of Practice they would be termed, dilatoiy exceptions, 
along with the plea to the merits. Thèse pleas are to the effect tliat 
the conditions précèdent establislied by the policyhave net been per- 
forried : (1) In that no proper preliminary proofs were furnished ; 
and (2) that there had been no arbitration whereby the "amount of 
loss" must be determined, and that until thèse conditions hâve been 
performed no right of action in the plaintiff exists. The court ruled 
that the plaintiffs, having alleged performance by furnishing prelim- 
inary proofs, were confined to évidence in support of that allégation, 
unless they elected to amend and plead a waiver of that obligation ; 
and the plaintiffs elected to stand upon the allégation that prelim- 
inary proofs were ftirnished. Under rule 3 of this court thèse spécial 
or dilatory pleas were first tried, and when the évidence on the part 
of the plaintiffs was finished, défendants' counsel asked the court to 
exclude the testimony from the considération of the jury as being 
insufficient to show the delivery of preliminary proofs or any arbi- 
tration and award. The policy of insurauce offered in évidence by 
the plaintiffs contains certain provisions whieh are deelared therein 
to be conditions with référence to the preliminary proofs, and with 
référence to arbitration. Thèse provisions are held to be conditions 
précèdent by an unbroken line of authorities. Unless they are against 
the policy of the law, or hâve been waived, they must be proved to 
hâve been performed as stipulated, for they are the law of the case 
established by the parties themselves. 

1. First, as to the preliminary proofs. The stipulations on this 
Bubject are as follows: 

No. 8. "AU persons insured by this oompaiiy, aiistaining any loss or damage 
by fire, shall immediately give notice to the compaiiy or their agents, and 
within 14 days after such loss or damage bas occuned sball deliver in as pai- 
ticular an account of their loss or damage as tlie nature of tlie case will admit 
of, and malîe proof of the same by their déclaration or affirmation, and by 
their books of account, or such other proper évidence as the directors of tiiis 
Company or their agents may reasonably require ; and until sucli déclaration 
or affirmation, account and évidence be produeed, the amount of such loss, or 
any part thereof, shall not be payable, or recoverable." 

And— 

No. 10. "Payment of any loss or damage shall be made within 60 days after 
satisfactory proof thereof shall hâve been made to the company in accordauce 
with the conditions of tiiis policy, and in every case of loss the company will 
reserve to itself the right of reinstatement, in préférence to tlie payment of 
claims, if it shall judge the former course to be most expédient." 
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Thèse provisions are cumulative, and are to be construed together. 
Their meaning is that the assured's right of action shall not be exer- 
cised until there bas taken place both the delivery of satisfactory 
proofs and the passage of 60 days thereafter. The assured, therefore, 
oan in no case maintain an action until 60 days after he bas rendered 
preliminary proofs, -which either are to be deemed satisfactory because 
they are accepted by the insurers, or are satisfactory, whether accepted 
or rejected by the insurers, because they perform the promise con- 
tained in the contract. 

The fire and loss occurred on January Ist. 

Four papers, or sets of papers, were furnished to the défendants 
on behalf of the insured, as preliminary proofs, as follows : The first 
within a week after the fire ; the second on January 2éth ; the third 
on February llth; and the fourth on February 28th. 

In response to the first proffer an oral statement was made that it 
■was unsatisfactory. To the second a reply was given in writing that 
the papers were insufficient, and they added: "We notify you for 
your guidance that only such papers as comply in every respect with 
section No. 10 of the printed conditions of our policy can be accepted 
by us as proper proofs of said loss. " To the third set of papers a 
written reply was given, returning them and repeating the substance 
of the second reply, but more fuUy expressed. To the fourth the 
written reply was given as follows : "We return the enclosed papers, 
purporting to be proofs of loss, which are incomplète and unsatisfac- 
tory." 

It was proved that the insured were, during the time occupied by 
their successive offers of proofs, examined under oath at the instance 
of the défendants ; that the following paper was executed by the in- 
sured on the one part, and by those who represented the défendants 
and the other insurers on the other part : 

State of Louisiana, Parish of Orléans: This agreement, made on the 
thirteenth day of January, 1881, between Messrs. Isidore Levy & Co., of tho 
first part, and the several insurance companies interested in their loss by flre 
January 1, 1881, of the second part, mutually agrée that the mercbaudise 
saved from the front store, No. 24 Magazine street, has the présent vaUie 
of $1,000; the condition of the stock being in such a condition that it is 
impossible to détermine the first cost of the same. 

[Signed] Isidore Levy & Co., 

By Isidore Levy. 

J. W. COVINGTON, 

G. N". Wblohans, 
Committee for insurance company at interest. 
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— And that the damaged goods were subsequently taken by the insured 
The examination of the insured was entirely consistent with the 
demand for proper preliminary proofs. See ColumUan Ins. Co.v. 
Lawrence, 2 Pet. 53. The court there say : 

" Did the examination of the title, and the proceedings of the board respect- 
ing it, présuppose an examination of tlie preliminary proofs and an acquies- 
cence in its sufHciency? We think not. The proof of interest, and the certi- 
flcate whieh was to précède payment if the claim should be admitted, are 
distinct parts of the case to be made out by the assured. Neither of those 
parts dépends on the other. The one or the other may be first considered 
without violating propriety or convenience, The considération of the one 
does not imply a previous considération and approval of the other. The lan- 
guage of the ninth ruie does not imply that the proof it requires is flrst in 
order for considération. After stating what shall be done by the assured, the 
rule requires the affldavit and certifleate in question, and adds that until such 
affldavit and certifleate are produced, the loss claimed shall not be payable. 
The affldavit and certifleate must précède the payment, but need not précède 
the considération of the claim." 

The agreement that the value of the damaged and saved gooda 
should be fixed at $1,000, had no tendency — no direction — towards 
waiver. In fact, it rendered a full enumeration of the lost articles ail 
the more necessary, as in case the défendants had elected to reinstate 
the plaintiffs would hâve been debtors to them in that sum. 

It was also urged by counsel for plaintiffs that so complète had 
been the proofs that the gênerai objection of the défendants worked 
a waiver as being utterly groundless. I cannot assent to that reason- 
ing. If one party to a contract insists it, bas not been performed, 
even if he be perverse and altogether unsupported by reason or law, 
the answer to his demand for performance could never be that by 
unreasonable exaction he had waived any right, but he could be 
answered only byshowing complète performance of the contract. It 
is not contended that there was any express waiver, nor has there 
been any évidence introduced tending to show an implied waiver. 
The doctrine upon which waivers of this clause bave been implied is 
that of good faith, that neither by silence, nor by putting the refusai to 
pay upon grounds which seemingly admit or dispense with prelimi- 
nary proofs shall the insurer mislead the assured into a belief that 
his proofs are proper, and afterwards be allowed to absolve himself 
from liability by showing defeets in those proofs. This doctrine is 
not only the doctrine of the law : it is that of morals and of integrity. 
But it lias no application to a case where, as hère, from first to last, 
the insurer gave notice to the assured that with respect to proofs the 
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tenns of the stipulation must be exactly complied with. It can never 
be held that déniai, even if it were excessive, amounts to affirmation. 
There is no évidence on this subject except that of constant, uniform, 
unwavering demand on the part of the défendants of an unrelaxed 
performance of this part of the contract. The law on this point is 
laid down with explicitness in Kimball v. Hamilton Fire Ins. Co, 8 
Bosw. 503. The court there say : 

"Silence when they (preliminary proofs) are furnished, especially if accom- 
panied with the plain assertion of a distinct ground of defence, or a gênerai 
déniai of their liability, will ordinarily amouiit to a waiver. And we see that 
the reason of this is the tendency to mislead the claimants. But I hâve not 
found a case — I doubt if any is to be found — holding that the assurer who 
apprises the assured that his papers are no proofs, and refers him to the policy, 
is bound to go f urther and specify the particular def ects. No case has decided 
that if he apprises the insured that he will rely on the defect of proofs he 
waives this objection by taking others which he insists will defeat the re- 
covery." 

In Lyeoming County Ins. Co v. Updegraff, 40 Pa. 324, the court 
say : 

" They (the insured) were given to understand that a particular statement 
was necessary. How it can be claimed they weie released f rom the obligation 
to furnish it, we cannot discover." 

The question then is, did the plaintiffs furnish the proofs called for 
by the terms of the policy ? 

The fourth set of documents could not be a basis for this suit. 
They were furnished not earlier than February 28th. This suit was 
instituted on April 25th. Sixty days must elapse, and there had 
elapsed only 56. It is urged that though the pétition was iiled on 
April 25th, citation was not served till the thirtieth of that month. 
So far as interruption of prescription is concerned the time dates 
from service of pétition, because it is in that case treated by the stat- 
ute as a question of time of notice to the défendant. But when, as 
hère, the court is called upon to enforce an agreement of the parties 
that suit shall not be brought, the commencement of the suit is the 
issuance of the writ, (hère the citation,) and the pleas and judgment 
hâve relation to that time alone. See Bouv. Law Dict. verbis, Com- 
mencement of Suit," and the authorities there cited. 

The fourth set of papers, therefore, need not be considered. The 
question hère is, then : Were either of the first three papers or sets 
of papers, or ail together, sufficient preliminary proof of loss within 
the meaning of the terms of the stipulations of this policy? The 
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insurance is "on stock consisting of china, glass, wood and willow 
ware, and gênerai house-furnishing goods." The statement is to be 
as particular an aocount of their loss or damage as the nature of the 
case will admit of, and the company in every case reserves the right 
of the reinstatement, i. e., of the substitution, of new articles in place 
of those destroyed. 

The first paper, that of January 24fch, is without affidavit or even 
signature, and consists of a référence to the books of the assured 
under the items of stock as per inventory, varions "invoices, sundries, 
cash, and suspense," with an added total of |95,928, from which are 
deducted total sales, profits, amount duties paid, the amount of 10 
invoices and traveling expense charged to merchandise, making in 
ail the sum of déductions to be $39,778.19, leaving a balance of |56,- 
149.82. 

The second and third papers add nothing to the statement by way 
of particularity. The addition being an affidavit, a statement that 
ail the books of the insured were in possession of défendants for two 
weeks after the fire, and the statement that some $4,600 worth of 
goods were in other warehouses and insured by the La Confiance 
Insurance Company, and concludes the Statement B, "annexed to 
our proof of loss (the first paper as above designated) contains a 
complète list of our stocks taken from our books, and is true and cor- 
rect." And the second paper, that of the twenty-fourth of January, 
says the "insured claim as follows: On stock consisting of china, 
glass, wood, and willow ware, and gênerai house-furnishing goods, 
contained in three-story brick slated building aforesaid." 

The question, then, is not whether the insured are exempted by 
destruction of sources of information from compliance with the stipula- 
tion to furnish a particular statement, but whether this is in itself a 
particular statement of the loss or damage to a company who are by 
the terms of the policy to hâve 60 days to reinstate, and by insured 
parties who hâve offered no évidence tending to show that they did 
not hâve unimpaired ail of the appliances of wholesale dealers — 
such as books, invoices, and letters, from which to make a proper 
statement. It is to be observed that the statement never approaches 
détail, does not deal in a single particular as to kind or enumeration, 
and if it gives even the slightest notion of value, does it only by ré- 
férence to the books and invoices in their own possession. The ques- 
tion is dii'ected in this case to this statement free from ail extrinsic 
matters, and the court is called upon to say whether this is a particular 
statement. I feel bound to say that it is in no sensé a particular 
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itatemc it. It has not one élément of such a statement. A partic- 
ular statement should give accurately, if possible, or, if not possible, 
approximately, the kind and vahie of the articles lost. Catlin v. 
Spriiifijield Ins. Go. 1 Sumn. 437. 

It should also be at least an effort to enumerate. It should be in 
ïts aim of such a circumstantial character as to afford detailed, item- 
ized information of the estent of the loss. AU this is wanting. It 
gives the stock on hand in May, adds the invoices in gross, deducts 
the sales and profits, and présents the result in bulk, so to speak, as 
the sole means of arriving at the loss. It gives no weight, no meas- 
urement, no reckoning, no description, however gênerai. This is no 
partictilar account. It is rather an estimate witkout particulars. In- 
stead of enabling vérification it would defy it. Instead of furnishing 
opportunity to substitute, it gives not even the most vague descrip- 
tion. Precisely this manner of statement was condemned as being 
Dot a particular account, first by the common pleas court by the 
court, and, on appeal, by the suprême court, in Lycoming Ins. Go. v. 
Updegraff, 40 Pa. St. 311. The court there said, (p. 323 :) "We 
agrée with the learned judge of the common pleas, that the paper 
wbich was furnished was not such a particular account of the loss as 
"was required by the policy." The case is not varied by the fact that 
the insurers had had possession of the bocks containing the inventory 
and invoices to which référence was made. It was, nevertheless, the 
duty of the assured to carry on the process of searching for and find- 
ing the éléments of a particular account in their own books, and they 
could not thus cast it upon the insurers, I do not mean to say that 
accounts no more particular than this bave not been accepted by 
courts as sufficient, but it has been where the acts of the underwriters 
constituted a waiver, or where the fire which occasioned the loss also 
destroyed ail means of identifying and describing the things destroyed. 
But where, as hère, there is an absence of ail évidence of estoppel on 
the part of the défendants, and of inability on the part of the insured, 
I know of no case which holds such a statement as was presented in 
this case to be a compliance with the stipulation to furnish a "par- 
ticular account." 

2. Is the question hère presented one for the court or the jury? 
The answer dépends upon whether the question be one of law or fact 
If there had been évidence tending to show waiver of preliminary 
proofs, that would hâve been for the jury. If there had been évidence 
tending to show destruction of books, so that there could be no com- 
v.l0,no.3— 23 
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pliance with the stipulation requiring proofs, that would hâve been 
for the jury. In ail the cases where courts bave held that tiie suffi- 
ciencyof preliminary proofs must go tothe jurytherehas been either 
the question of defective ones having been rendered sufBcient ones 
because of waiver, or because of destruction of books or other inabil- 
ity to f arnish proper proofs from some cause beyond the control of 
the assured. In those cases the question reaches out to matters 
extrinsic to the papers themselves, claimed as constituting proofs, and 
the question of sufficiency is for the jury. But this case finds neither 
évidence tending to establish waiver, nor destruction of books nor 
other cause of inability. It présents simply the question whether, 
intrinsically judged, in and of themselves, the papers submitted con- 
stituted proofs. The décisions of the suprême court of the United 
States and of the suprême courts of the states hâve with well nigh 
unanimity defined with exactitude the principle which séparâtes ques- 
tions of law from questions of fact. The question which présents the 
closest analogy to the one before the court is, what constitutes due 
diligence in giving notice to an indorser of a promissory note of non- 
payment ? and a long Une of concurrent décisions bas established the 
laiw as being that when the facts are undisputed what is due' diligence 
is a question for the court. In the cases collated — 1 Brightly's Dig. 
verbo, "Jury 7," (a,) No. 102, p. 511 — it is also held that when the facts 
are admitted or established, the question as to what is a reasonable 
time for the production of preliminary proofs is for the court. Colutn- 
bia Ins. Co. v. Lawrence, 10 Pet. 507-513. 

In the cases where, as hère, nothing was before the court except 
the measurement of the papers profïered as preliminary proofs by the 
requirements of the contract — no extrinsic question — the court bas 
uniformly determined as to the sufficiency of proofs. Justice Story 
did this in Catlin v. Springfield Ins. Co. 1 Sumn. 437; Lycoming Ins. 
Co. V. Updegraff, 4 Wright, (Pa.) 311; Beatty v. Lycoming Ins. Co. 
66 Pa. St. 17; Wellcome v. People's Equitable Fire Ins. Co. H Gray, 
(Mass.) 480; Norton v. Rensselaer é S. Ins. Co. 7 Cow. 645; and 
Kimball v. Hamilton Fire Ins. Co. supra; 8 Bos. 503. As to the 
question whether the 60 days had elapsed since the service of the 
last set of papers, and before the institution of this suit, see ruling 
of Judge Duer. 7 Cow. 647. From an examination of the cases 
eited, and of ail the cases I could consult, I am of the opinion that 
the question hère presented is for the court to respond to, and the 
court déclares that there had not been preliminary proofs fumished 



GAUCHE V. LONDON & LANCASHIBB INS. 00. 355 

according to the conditions of the policy sued on 60 days prior to the 
commencement of this suit. 

3. The third spécial plea of the défendant is to the effect that it 
was a part of the contract of insurance, made a condition précèdent 
to the right to maintain an action thereon, that in case of différence 
between the parties there should be an arbitra tion and award as to 
amount of loss or damage ; that there was a différence ; that there has 
been no arbitration or award ; and ayers willingness at ail times on the 
part of défendants to submit the amount of loss or damage to arbi- 
tration. 

The stipulations aa to award are as foUows : 

(11) " If any différence shall arise with respect to the amount of any clalm 
for loss or damage by fire, and no fraud suspected, such difEerence shall be 
submitted to arbitrators indifEerently chosen, whose award, or that of the 
umpire, shall be conclusive." 

And— 

(14) " It is further hereby expressed, provided, and mutually agreed that no 
suit or action against this company, for the recovery of any claim by virtue 
of this policy, shall be sustainable in any court of law or chancery until after 
an award shall hâve been obtained, flxing the amount of such clalm in the 
manner above provided." 

It has been urged that this stipulation is void as bemg against the 
policy of the law in that it withdraws the questions from the courts. 
I think the weight of authority is decidedly in f avor of the conclusion 
that parties may legally by their own agreement refer the amount of 
damage under a contract to arbitrators, and by a proper covenant with- 
draw that one question from the courts. In Scott v. Avery, 5 H. of L. 
Cas. 811, this was decided in 1856, and that décision has been, so far 
as I can ascertain, acquiesced in both in Great Britain and in this coun- 
try. The cases which seem to conflict with this case are those which 
were, or were thought to be, distinguishable from it. The doctrine 
there established has not been doubted. The cases to which I hâve 
been referred which were construed to be opposed to it are where there 
was no covenant not to sue until an award, but merely a covenant to 
refer. Those cases are in harmony with Scott v. Avery, as appears by 
the lucid statement of Baron Bramwell, in Elliot v. Royal Exchange 
Assurance Co. L. E. 2 Exch. (1866-1867) p. 245, and adopted by Lord 
Coleridge in Dawson v. Fitzgerald, 1 Law Eep. Ex. Div. (1875-1876) 
p. 260. That statement is as follows : 
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" If two poisons, whether in the same or in a différent deetl from that 
whioh créâtes the liability, agrée to refer the matter upon which the liability 
arises to arbitration, tliat agreement does not take away the right of action. 
But if the original agreement is not simply to pay a sum of moiiey, but that a 
sum of money shall be paid if somethiug else happens, and that soniething 
else ia that a third person shall settle the amount, thea no cause of action 
arises untilthe third person has so assessed the sum." 

The cases where an action will not lie, and the case where an 
action will lie, are hère precisely distinguished. It is the négative 
words contained in the fourteenth stipulation, that no suit or action 
for the recovery of any claim by virtue of this policy shall be sustain- 
able until after an award, which place this case in the latter class of 
cases. That this plea is, in law, good, is well settled by authority. 
Under our System of pleading we hâve no writteu statement respon- 
sive to the pleas of défendants, except where they amount to a recon- 
ventional demand. But the plaintiffs may give in évidence any matter 
in disproval or avoidance of the pleas, as if the practice of the courts 
allowed a responsive pleading and he had pleaded the same. The 
production of the policy by the plaintiffs maintains the substance of 
this plea, i. e., the covenant not to sue ; the stipulation is contained 
therein as is averred. That being so, there could be but two facts 
which could hâve avoided this plea, — either that it had been waived 
by défendants, or that insured had olïered to perform, i. e., had offered 
to arbitrate, and a refusai on the part of défendants. The plaintiffs 
hâve introduced no évidence tending to establish any fact in avoidance 
of the condition or covenant which the contract they sue upon contains. 

The court having announced its conclusion that there was no évi- 
dence to be submitted to the jury, the plaintiffs submitted to a non- 
suit, which was accordingly entered. 
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People of THE State of New York v. Compagnie Générale Trans- 
atlantique.* 

{Circuit Oourt, S. D. New York. February 9, 1882.) 

1. Constitution AL Law — State Tax on Alien PAssEî^oBna. 

The act of the législature of the state of New York, passed May 31, 1881, and 
known as chapter 432, Laws 1881, which provides that a tax of one dollar be 
levied upon every alien passengerwho shall corne by vessel from a foreign port 
to the port of New York, and that out of said tax the commlssioners of émi- 
gration of New York shall expend ail such sums as may be necessary to enable 
■■.hem to exécute the inspection laws of the state of New York, with the exécu- 
tion of which they are or may be charged, which inspection laws hâve référence 
to the examination of said passengers, and that any balance of said tax shall be 
paid into the treasury of the United States, is a régulation of commerce with 
foreign nations, and as such is unconstitutional and void. 

2. Samk—Bame— Inspection Laws. 

Such act cannot be maintained under article 1, § 10, of the constitution of the 
United States, as a law laying a duty on imports to exécute an inspection law. 
"Imports" and "inspection laws," within themeaningof that section, hâve 
référence solely to merchandise, and do not include personsi 

Henderson v. The May or, 92 U. S. 259, cited and applied. 

On Demurrer to Complaint. 

Lewis Sandera and George N. Sanders, for plaintiffs. 

Frederick J. Coudert, for défendant. 

Blatchfoed, g. J. This suit was commenced in the court of com- 
mon pleas for the city and county of New York, and was removed 
into this court. The complaint was put in in the state court. It 
allèges that the défendant is and was, at the times thereinafter men- 
tioned, a corporation formed under the laws of France, and owner 
of the vessels thereinafter named; that the défendant, by vessels 
from a foreign port, brought to the port of New York alien passen- 
gers, for whom a tax has not heretofore been paid by the vessels, on 
the dates, from the ports, and to the number stated in the com- 
plaint, being in June, July, and August, 1881, by nine vessels on 
sixteen voyages, ail from Havre or Marseilles, the number of alien 
passengers being, in ail, 6,214; that the master, owner, agent, and 
consignées of such vessels, each and ail, failed and negleeted to 
pay, or cause to be paid, to the Chamberlain of the city of New York, 
within 24 hours after the arrivai of each of said vessels at the port of 
New York, or at any time, the sum of one dollar for each and every 
one of said passengers so brought, as aforesaid, nor has any part 

*Ueported by S. Nelson White, Esq., of the New York bar. 
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thereof been paid; and that ihere is du. to the plaiutiffs from tlie 
défendant, by reaaon of the premises, tlie sum of $7,707.50, debt 
and penalty, and interest thereon from the day af;er the entry of each 
vessel at the port of New York, for the tax and penalty imposed by 
law, respeetively, for which sum, with interest, the plaintiffs demand 
judgment, with costs. The défendant bas put in, in this court, a 
demurrer to the complaint, which states, as a ground of demurrer, 
that it does not state facts sulficient to constitute a cause of action. 
The parties, by their attorneys, hâve stipulated, in writing, that this 
action "is brought and prosecuted under and pursuant to an act of 
the législature of the state of New York passed May 31, 1881, and 
known as chapter 432 of the Laws of 1881 ;" and that the demurrer 
is based upon the claim that the said act "is répugnant to varions 
provisions of the constitution of the United States, (parfcicoilarly arti- 
cle 1, § 8, and subdivision 2 of § 10,) and also, to the Eevised Stat- 
utes of the United States, and also to the provisions of the treaties 
now existing between the United States and France, and other coun- 
tries." The stipulation states that its intent is "to remove any ques- 
tion as to the right of the défendant to présent and argue ail such 
questions with the same force and effect as if the demurrer assigned 
various causes, separately setting up each and every objection that 
may be based upon the constitution of the United States or of the 
state of New York, or upon any existing treaties with foreign powers, 
or upon any alleged want of power on the part of the state to enact 
such a statute as that now sought to be enforced, or of the plaintiffs 
to bring and maintain this action." 

The act of May 31, 1881, (Laws of New York, 1881, c. 432, p. 590,) 
is as foUows : 

" Section 1. There shall be levied and oollected a duty of one dollar for each 
and every alien passenger who shall coma by vessel from a foreign port to the 
port of Kew York for whom a tax lias not heretofore been paid, the same to be 
paid to the Chamberlain of the city of New York by the master, owner, agent, 
or consignée of every such vessel within 24 hours after the entry thereof into 
the port of New York. 

" Sec. 2. It shall be the duty of the master or acting master of every such 
vessel, within 24 hours after its arrivai at the port of New York, to report, 
under oath, to tlie mayor of the city of New York, the names, âges, sex, place 
of birth, and citizenship of each and every passenger on such vessel, and, in 
default of such report, every passenger shall be presuraed to be an alien arriv- 
ing at the port of New Yoi'k for the first time. And in default of every such 
payment to the Chamberlain of the city of New York there shall be levied and 
collected of the master, owner, agent, or consignée of every such vessel a pen- 
alty of 25 cents for each and every alien passenger. 
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• îec. 3. It sliall be the duty of the Chamberlain of tlie city of ISTew Torkto 
pay over, from time to time, to the commissioners of émigration ail such 
sums of money as may be necessary for the exécution of the inspection làws 
of the stale of New York, with the exécution of which the commissioners of 
émigration now axe or may hereafter be chargée! by law, and to take the 
vouchcrs of the commissioners of émigration for ail such payments. And it 
shall be the duty of the said Chamberlain to pay over annually, on the flrst of 
January in each year, to the treasury of the United States, the net produce of 
ail dutjes collected and received by him nnder this act, after the payments to 
the commissioners of émigration aforesaid, and take the receipt of the secre- 
tary of tlie treasury therefor. 

"Sec. 4. ïhe commissioners of émigration shall institute suits in the name 
of the people of the state of New York for the collection of ail moneys due, 
or which may grow due, under this act ; the same to be paid, when collected, 
to the Chamberlain of the city of New York, to be applied by him pursuant to 
the terras of this act, 

"Sec. 5. Section 1 shall not apply to any passenger whose passage ticket 
was actually issued and paid for prior to the time this act takes efEect; but 
every ticket shall be presumed to hâve been issued after this act takes efEect, 
in the absence of évidence showing the contrary. 
- " Sec. 6. This act shall take effect immediately." 

Three days prior to the passage of the said act, and on the twenty- 
eighth of May, 1881, (Laws of New York, 1881, c. 427, p. 685,) an 
act was passed as follows : 

" Section 1. The commissioners of émigration are hereby empowered and 
directed to inspect the persons and effects of ail persons arrivingby vessel at the 
port of New York from any foreign country, as far as may be necessary to ascer- 
tain who among them are habituai criminals or paupers, lunatics, idiots, or imbé- 
ciles, or deaf, dumb, blind, infirm.or orphan persons, without means orcapac- 
ity to support themselves, and subject to become a public charge, and whether 
their persons or eiïeets are infected with any infections or contagiousdisease, 
and whether their effects contain any criminal implements or contrivances. 

"Sec. 2. On discovering any such objectionable persons or effects, the said 
the commissioners of émigration and its inspectors are further empowered to 
take such persons into their care or custody, and to detain or destroy such 
effects, if necessary for the public welfare. and keep such persons under proper 
treatment, and provide for their trausportation and support as long as they 
may be a necessary public charge. The commissioners of émigration shall, in 
case of habituai criminals, and may in other cases, where necessary to prevent 
such persons from continuing a public charge, retransport such person or 
persons to the foreign port from which they came." 

"Sec. 3. The commissioners of émigration are further empowered to 
board any incoming vessel from foreign ports arriving at the port of New 
York, by its agents and inspectors, who shall liave such powers as may be 
necessary to the elïectual exécution of this act, and any person who shall 
re&ist them in the exécution of their lawf ul f unctions shall be guilty of a mis- 
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demeanor, and may be arrested by the oflicer resisted, and, upon conviction, 
may be sentenced to a term net exceeding six raonths in the penitentiary, oi 
to pay a fine of $100, or both. 
" Sec. 4. This act shall take efïect immediately." 

Thèse provisions were enacted with an endeavor to avoid the grounds 
on which former législation had been held void as répugnant to the 
constitution of the United States. The provisions of part 1, c. 4, 
tit. 4, of the Eevised Statutes of New York, which authorized the 
recovery from the master of every vessel arriving in the port of New 
York from a foreign port of a sum of money for each passenger, and 
appropriated the money to the use of the marine hospital, were held 
void in the Passenger Cases, 7 How. 283, in January, 1849. After 
that varions amendments of the law were made, which came before 
the suprême court in Henderson v. The Mayor, 92 U. S. 259, in 1875, 
and were held void. This législation required a bond for each pas- 
senger landed by a vessel from a foreign port to indemify the com- 
missioners of émigration and every municipality in the state against 
any expense for the relief or support of the passenger for four years, 
but the owner or consignée of the vessel could commute for the bond, 
and be released from giving it by paying $1.50 for each passenger 
within 24 hours after landing him. If the bond was not given, nor 
the sum paid within 24 houi-s, a penalty of $500 for each passenger 
was incurred, which was made a lien on the vessel, coUeetible by 
attachment at the suit of the commissioners of émigration. The 
statute applied to every passenger, and not merely to every alien 
passenger. It applied to every passenger by a vessel from a foreign 
port, landed at the port of New York. The court held that the statute 
amounted to a requirement of the payment of the $1.50; that it was, 
in its purpose and effect, a law imposing a tax on the owner of the 
vessel for the privilège of landing in New York passengers transported 
from foreign countries; that, in taxing every passenger, it taxed a 
citizen of France landing from an English vessel for the support of 
English paupers landing at the same time from the same vessel ; that 
a law preseribing the terms on which vessels shall engage in trans- 
portiug passengers from European ports to ports in the United States 
is a régulation of commerce with foreign nations ; that congress alone 
could regulate such commerce; and that a state could not, under any 
power supposed to belong to it and called police power, enact such 
législation as that under considération. The court expressly reserved 
the question as to how far, in the absence of législation by congress, 
a state could, by appropriate législation, protect itself against actual 
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paupers, vagrants, criminals, and diseased persons arriving in itS 
territory from foréign countries. A provision of the législation of 
New York, then under considération, concerned persons wlio sliould, 
on inspection, be found to belong to those classes, but the court acted 
on and held void that part of the statute which applied to ail passen- 
gers alike, and that part alone. 

The act of May 31, 1881, dififers from the prior statute only in 
levying a duty of one dollar for each alien passenger, instead of 
$1.50 for each passenger; and it may, perhaps, be limited to an 
alien who arrives for the first time. But it applies to such aliens 
who corne as travelers for pleasure, and hâve means, and intend to 
go back, and to such aliens who corne intending to remain, and hâve 
means, as well as to such aliens who are of the classes mentioued in 
section 1 of the âct of May 28, 1881. It compels the owner of the 
vessel to pay one dollar for each of the alien passengers embraced in 
it for the privilège of landing him. The tax is expressly imposed for 
having the passenger corne by the vessel from a foreign port to the 
port of New York. The new statute is as liable to the objection 
stated by the court in the Henderson Case as was the statute in that 
case. 

But it is contended that the provisions of section 3 of the act of 
May 31, 1881, make the statute valid, as one laying an impost, 
or a duty on imports, for executing its inspection laws, under this 
provision of article 1, § 10, of the. constitution of the United States : 

"No State shall, without the consent of congress, lay any imposts or duties 
on imports or exports except what may be absolutely necessary for executing 
its inspection laws ; and the net produce o£ ail duties and imposts laid by any 
state on imports or exports shall be for thé use of the treasury of the United 
States; and ail such laws shall be subject to the revision and contrôla of the 
congress." 

The act of May 28, 1881, is the only so-called inspection law of the 
state of New York cited as one with the exécution of which the com- 
missioners of émigration are charged by law. The money received 
from the one-dollar tax for each alien passenger arriving for the first 
time is to be expended, as far as necessary, in executing the act of 
May 28th. 

The question arises, therefore, whether the act of May 28th is an 
inspection law within the meaning of article 1, § 10. Inspection 
laws were known when the constitution was framed in 1787, and 
■what were inspection laws was well understood. They had référence 
Bolely to merchandise. Their object was to improve the quality 
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of articles, and fit them for exportation or domestic use. Gibbons v. 
Ogden, 9 Wheat. 1, 203; 1 Kent, Comm. 439; Story, Const. § 1017. 

In No. 44 of the Federalist, article 1, § 10 of the constitution is com- 
mented on, and it is said that the manner in whicli the restraint on 
the power of the states over imports and exports is there qualified — 
that is.in regard to inspection laws — '"seems well calculated at once to 
secure to the states a reasonable discrétion in providing for the con- 
veniency of their imports and exports, and to the United States a 
reasonable check agaiust the abuse of their discrétion." 

In BnrriU's Law Dictionary "Inspection" is defined thus: "Offi- 
ciai view or examination of commodities or manufactures, to ascer- 
tain their quality, under some statu te requiring it." 

In Bouvier's Law Dictionary this is the définition: "The exami- 
nation of certain articles made by law subject to such examination, 
80 that they may be declared fit for commerce." 

In Clintsman v. Northrop, 8 Cow. 45, the inspection laws of New 
York are said to be laws "to proteot the community, so far as they 
apply to domestic sales, from fraud and impositions, and, in relation 
to articles designed for exportation, to préserve the character and 
réputation of the state in foreign markets." 

Bj the constitution of New York of 1846, art. 5, § 8, ail offices 
for "inspecting any merchandise, produce, manufacture, or com- 
modity whatever," were abolished. 

As the term "inspection laws," in the section under considération, 
refers only to laws for inspecting articles of merchandise, this shows 
that the terms "imports" and "exports," in the same section, refer 
only to articles of merchandise. Persons are not imports or exports, 
or articles to be inspected, under the section. To pass a statute 
directmg persons to be inspected to ascertain their condition as to 
character or pecuniary means, or physical characteristics, and then 
another statute calling the first one an inspection law, does not make 
it an inspection law. It was not and is not and can never be an 
inspection law, in the sensé of the constitution. Nor can passengers 
arriving in the United States be imports or exports, in the seuse of 
the constitution. 

In Brown v. State, 12 Wheat. 419, 437, the section referred to was 
under considération, and it was said by the court : 

" AVhat, then, is the meaning of the words ' imposts, or dutiès on imports or 
experts ?• An impost, or duty on impoits, is a ctistom or a tax levied on arti- 
cles biought into a country, and is most usually secured before the importer 
is allowed to exercise his rights of ownersliip over theai, because évasions of 
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the law can be prevented more certainly by executing it wliile the articles are 
in its custody. It would not, however, be less an impost or duty on tlie arti- 
cles if it were to be levied on them after they were landed. ïhe policy and 
conséquent practice of levying or securing the duty before or on entering the 
port does not limit the power to that state of things, nor, consequently, the 
prohibition, unless the true meaning of the clause so confines it. What, then, 
are 'imports?' The lexicons inform us they are 'things imported.' If we 
appeal to usage for the meaning of the word we shall reçoive the same an- 
s wer. They are the articles themselves which are brought i nto the counti-y. 'A 
duty on imports,' then, is not raerely a duty on the act of importation, but is 
a duty on the thing imported. It is not, taken in its literal sensé, confined to 
a duty levied while the article is entering the country, but extends to a duty 
levied after it has enteredthe country. ïhesuoceeding words of the' sentence, 
which limit the prohibition, show the extent in which it was understood. 
The limitation is, * except what may be absolutely necessary for executing 
its inspection laws.' Now, the inspection lawa, so far as they act upon articles 
for exportation, are generally executed on land, before the article is put on 
board the vessel ; so far as they act upon importations, they are generally exe- 
cuted upon articles which are landed. The tax or duty of inspection, then, is 
a tax which is frequently, if not always, paid for service performed on land, 
while the article is in the bosom of the country. Yet this tax is an excep- 
tion to the prohibition on the states to lay duties on imports or exports. The 
exception was made because the tax would otherwise hâve been within the 
prohibition." 

Thèse observations are persuasive to show that persons are not 
imports or exports, or the subjeets of inspection laws, within section 
10 of article 1. The word "imports" and the word "exports" must hâve 
equal extent and scope. The former can hâve no greater than the 
latter. The suggestion that persons departing from the United 
States by vessel could properly be said to be exported, or to be ex- 
ports, under any circumstances, even when retransported by public 
authority, is not one which commends itself to the gênerai uuder- 
standing. If not exports they cannot be imports. The fact that the 
importation of persons is referred to in section 9 of article 1 has no 
effect to include persons within the word "imports," where that word 
is used. The clause referred to prevents congress from prohibiting 
prior to 1808 "the migration or importation of such persons" as any 
of the states then existing should think proper to admit. So far as 
this section referred to the involuntary arrivai of persons, it had référ- 
ence to persons brought in to become slaves and articles of merchan- 
dise. 

There is nothing àuthoritative in the Passenger Cases, 7 How. 
283, or in any other décision of the suprême court, which conflicts 
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■with the foregoing views. The new statute of New York being void 
under the décision in the Henderson Case, no authority upholding it 
as a law laying a duty on imports to exécute an inspection law can 
be derived from section 10 of article 1. 

In Railroad Co. v. Husen, 95 U. S. 465, 472, the prineiple of the 
Henderson Case was affirmed and applied as a priuciple ^Yh^ch for- 
bids a State from burdening foreign commerce under the cover of 
exercising its police powers. It is such a burden to tax ail alien 
passengers arriving by vessel for the first time, and the fact of ex- 
amining or inspecting the persons of such passengers to see if they 
are good or bad, poor or rich, sane or lunatic, diseaaed or well, does 
not make the tax a tax to exécute an inspection law. 

Under this guise any law which required examination of any per- 
son or thing, and which used the word "inspeotion," could thereby bc 
made an inspection law, and the restraint of the constitution couhl 
be frittered away, so long as the duties laid did not exceed what was 
necessary to exécute the particular law. But there is, moreover, or. 
the face of the act of May 28th, sufficient évidence that it can not be 
regarded as an inspection law. The acts of May 2Sth and May 31st 
cannot either of them dérive any greater force from the fact that they 
are two acts, than the enactments in the two would hâve if they were 
ail in one and the same act. The act of May 28th goes beyond the 
inspection and the ascertainment of the facts prescribed, and author- 
izes the commissioners to take the objectionable persons into their 
care or custody, and provide for the transportation and support of 
such persons "so long as they may be a necessary public charge." 
Some of the objectionable persons are defined to be "infirmor orphan 
persons, without means or capaeity to support themselves, and sub- 
ject to become a public charge," This is an eleemosynary System 
for supporting paupers, it may be for their lives. Able-bodied aliens 
arriving hère for the first time, with means, in health, not among the 
classes called "objectionable" in the act, areto hâve a tax of one dol- 
lar laid for each of them to support such System. This is not an 
inspection law. It is a direct interférence with the exclusive power of 
congress to regulate commerce with foreign nations. 

It is urged for the plaintiffs that, inasmuch as section 10 of arti- 
cle 1 déclares that the state inspection law shall be subject to the 
revision and control of congress, this court has no jurisdiction to 
revise or control the action of the state in exacting or administering 
the law. If the law is an inspection law, it is as such subject to the 
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revision and control of congress. But this fact cannot deprive the 
court of its power of adjudging, in a proper suit, whether the law is 
an inspection law at ail, or -whether it is a law of another character. 
It results from the foregoing considérations that the demurrer ia 
sustained, and judgment is ordered for the défendant, with eosts. 
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{Disfy-iet Court, N. B. Illinois. January 17, 1882.) 

1. Statutes of Limitation. 

Where the laws of a state provide that "■when a cause of action has arisen 
in a siatè or territory out of this state, or in a foreign country, and by the laws 
thereof an action cannot be maintained by reason of the lapse of time, an action 
thereon shall not be maintained in this state," the removal of a debtor into this 
state, after a résidence in another state sufflciently long to avail himself of the 
bar of the statute of that state, will not revive the cause of action in this state. 

Qrant é Swift, for plaintiff. 

Edsall & Hawley, for défendant. 

Blodoett, D. J. This is a suit upon a promissory note made by 
défendant, dated May 14, 1856, by whioh he agreed to pay the Eacine 
& Mississippi Eailroad Company, or order, $2,500, with interest ai 
the rate of 10 per cent, per annum, at the office of the Company in 
the city of Eacine, Wisconsin, in five years from date. 

The fourth, seventh, and ninth pleas allège, in substance, under 
différent forms of statement, that at the time of making the note, and 
until long after its maturity, défendant was a résident of the state of 
Illinois; that on the ninth of January, 1870, he removed from the 
state of Illinois to the state of Missouri, from which time he has 
continually resided in the latter state, and been at ail times liable to 
a suit on said note in the courts of said state ; that by the laws of 
the state of Missouri the plaintiff's right of action on this note is 
barred in 10 years from the time the cause of action accrued thereon ; 
and that at the time the suit was commenced défendant had been 
for more than 10 years a résident in Missouri and liable to suit on 
said notes in such state ; wherefore he insists that plaintiff's right of 
action is barred. The demurrers filed to the seventh and ninth pleas, 
and to the replications to the fourth plea, raise the single question 
whether the facts set up in thèse pleas are a good bar to this action 
under the limitation laws of this state. 



363 FEDERAL BEPOETER. 

Section 20 of chapter 83, Eev. St. 111., tit. "Limitations," reads as 
follows : 

" When a cause of action has arisen in a state or terrltory out of this state, 
or in a f oreign country, and by tbe laws thereof an action cannot be main- 
tained by reason of the lapae of time, an action theieon shall not be main- 
tained in tliis state." 

This section was first introduced into the limitation laws of this 
state in the act of April 4, 1872. Before that time the législature 
had somewhat approached the principle embodied in this section by 
enacting in the act of April 13, 1849, that ail actions founded on any 
promissory note executed, entered into, or acorued beyond the limits 
of this state, should be commenoed within five years next after such 
cause of action should hâve aecrued. And by the act of February 
19, 1859, the words "cause of action aecrued" were delined to mean 
] the time when an action might bave been commenced, " whether in this 
state or elsewhere." But, saving this exceptional législation, the rule 
laid down in Chenot v. Lefevre, 3 Gil. 637, that the bar of the statute 
can arise only by a continuons résidence within this state from the 
time the right of action aecrued until the bar of the statute is complète, 
had been the settled law of this state up to the act of April 4, 1872 ; 
but by the section now under considération the législature evidently 
intended that when a debt had become barred by the opération of the 
laws of another state or country, the debtor, if sued in this state, could 
successfuUy plead such bar. 

The plaintiff, however, insists that this case does not corne within 
the seope of the twentieth section because the cause of action aecrued 
upon the note in this state ; that the défendant resided in this state 
when the note fell due, and the statute of this state had commenced 
to run; that the bar had not become complète when défendant re- 
moved to Missouri, and therefore the case comes within the opéra- 
tion of the last clause of the eighteenth section of chapter 83, which 
provides that "if after a cause of action accrues the debtor départs 
from and résides out of this state, the time of bis absence is no part 
of the time limited for the commencement of the action." And plain- 
tiff argues that as the défendant was once within the jurisdiction of 
this state, and the statute of this state began to run hère, the défend- 
ant cannot by a removal to another state, where the time for barring 
the action is shorter than hère, avail himself of the statute of such 
state as a defence hère. 

But it seems to me the two sections referrod to must now be read 
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together, and the last clause of the eighteeuth section, whicli is as old 
as the Revised Statutea of 1827, must, by the opération of the twen- 
tieth section, be held to mean that the time a défendant is absent 
from this state after the cause of action accrues, is no part of the 
lime limited for the commencement of the action, unless the défend- 
ant résides in another state or country long enough to bar the action 
by the laws of such state or country. 

In Hyman v. McVeigh, 10 Leg. News, 157, the suprême court of 
this state held that the ■word8"wh6n a cause of action has arisen," 
as used in this twentieth section, "should be construed as meaning 
when jurisdiction existe in the courts of a state to adjudicate between 
the parties upon the particular cause of action, if invoked; or, in other 
■\Tords, when the plaintiff has the right to sue the défendant in the 
courts of the state upon the particular cause of action, without regard 
to the place where the cause of action had its origin." 

The pleas show that défendant removed into and became a rési- 
dent of the state of Missouri after the note was due. The plaintifi 
had the right to sue at once in the courts of that state, and the cause 
of action, in the light of the authority just cited, arose in the state of 
Missouri as soon as défendant w&s subject to suit there* The stat- 
ut es of that state bar an action on a contract like this in 10 years 
from the time the cause of action accrued in that statè. Wagner, 
Sï.otMo.c. 89, art.. 2, § 9. : " 

If, theref ore, the plaintiff allowed his debtor to remain, in Missouri 
■without suit until the bar under the laws of that state became com- 
plète, then it seems to me that if the défendant retums into this 
state, either temporarily or to réside permanently, he comes back 
clothed under the provisions of section 20 of our statute with the 
protection he has obtained under the laws of Missouri. The plain- 
tiffa were not résidents of this state at the time défendant left 
and went to Missouri, and cannot be said to hâve been awaiting hère 
the return of their debtor; and, for aught that appears, they could 
Il ave brought suit in Missouri at any time while défendant was resid- 
ing there. 

In view of the increased facilities which hâve been developed 
within the last few years for communication between the states, and 
for bringing suits by non-residents, I think the législature of this 
state meant to say that a créditer who allowed a debtor to réside in 
any state or country until his debt was barred by the laws of that state, 
should not hâve his right of action revived by the debtor removing 
into this state, even though he may hâve been once a résident of this 
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state and subject to suit hère. I can see no reason of public policy 
or principle which shall withhold the protection of this statute to thia 
défendant, and yet should give it to a debtrr, who bas eontracted a 
debt in Missouri and remained there till an action is barred by 
lapse of time, and then removes or cornes temporarily into this state. 
In the latter case, it was conceded on the argument, the statute is 
applicable, and I cannot conceive why it is not just as applicable 
when the debtor bas removed from this state and remained in another 
until the laws of that state bar the action for lapse of time. The évi- 
dent intention of the législature of this state was to say that the 
removal of debtors into this state should not revive causes of action 
■which had become barred by the laws of other states where they had 
resided and been subject to suit; that the debtor brought vrith him 
the defence he had obtained by his résidence elsewhere ; and if a 
debtor leaves this state and takes up his résidence elsewhere, and 
remains there unmolested by suit until suit is barred, it is also 
barred hère. 

I much regret that this question has not been passed upon by the 
suprême court of this state ; but, in the absence of any décision by our 
state courts on the question, I must go by suchlight as has beenindi- 
rectly given by the case I hâve referred to, and what seems to me to 
hâve been the évident intention of the législature. 

The demurrer is overruled as to the pleas, and sustained as to the 
replications. 
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United States v. Ebbs. 
{Dhtrict Court, W. D. North CaroUna. November Term, 1881.) 

1. Mabshal's Fbes — Service op a Commisbionbr's Wabrant in a Criminai< 

Case. 

A marshal is not entitled to a fee for the service of a commissioner's warrant 
in a crimiual case, wliere the deputy marshal, after arresting the accused, 
allows him to go free upon his promising to attend the commissioner'a court on 
a certain designated day. 

2. Same — Samb. 

Where a commissioner accepted an appearance bond in the absence of the 
accused, and before he had had a preliminary examinatioa, and the marshal 
was advised of the fact, héld, that a warrant in his hands is superseded ; aiid 
that a subséquent arrest under the warrant is unauthorized, and does not 
entitle the marshal to charge a fee for the service of the warrant. 

3. Samb — Poe Attendakoe at the Heabin» and Guarding the Prisoneb. 

Where the commissioner hears the case of a prisoner, and décides that he 
must give bail for his appearance in court to answer an indictment, and com- 
mits him to the custody of the marshal or his deputy, if either happen to be 
présent, until the required bail is given, lield, that the marshal is entitled to a 
fee for attendance at the court, and for the service of a guard, if such service ia 
rendered and was necessary ; and the marshal, not the commissioner, is the 
judge of such necessity. 

In tbis case a rule for retaxation of costs was granted upon a 
motion fonnded upon an affidavit of the défendant, who had pleaded 
guilty. A copy of the rule was duly served upon the marshal, and he 
ôled an answer in support of the costs as taxed, and the matter was 
heard in open court. 

F. S. Lmk, in support of rule. 

G. M. McLoud, for marshal. 

DioK, D. J. The exceptions presented in the affidavit to the costs 
taxed before the commissioner are as follows : 

(1) The marshal charges for service of the warrant, when there was no 
valid service. 

(2) The marshal charges expenses for 14 daya in endeavoring to arrest the 
défendant, when the défendant might hâve been easily arrested, as he made 
no effort to évade the process of the law. 

(3) The marshal charges for attending the court of the commissioner and 
guarding the défendant, when there was no necessity for such service, as the 
défendant was upon bail. 

As to the first exception it appears in évidence that the deputy 
marshal, while he had the warrant in his hands, met the défendant 
and read the warrant to him, and told him that he was under arrest. 
V.10,no.3— 24 
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The défendant at once submitted to the authority of the deputy mar- 
shal, who told him that he might départ from eustody if he would 
promise to attend the commissioner's court on a certain designated 
day. The défendant agreed to the proposition and went off, and did 
raot afterwards appear at the time and place designated. 

I am of opinion that this was not suoh a service of the warrant as 
entitled the marshal to the fee charged. The service of a commis- 
fjioner's warrant in a criminal case consists of more than a mère 
arrest, as the marshal must keep the défendant in eustody until he is 
carried before an examining magistrate for a preliminary hearing 
upon the charges in the warrant. Where an arrest is made on a 
commissioner's warrant, the officer making the arrest bas nô authority 
in law to take bail, and if he voluntarily allows the défendant to 
départ from eustody before the case bas been heard by the magis- 
trate, it is a voluntary escape. The liability of the officer is abso- 
lute, and cannot be relieved by a subséquent arrest of the défendant ; 
but the warrant is not inyalidated, and the défendant may be retaken 
Tjnder the same warrant, and by the same officer. The misçonduct 
of the officer does not prevent an arrest, as the public good iequires 
that the défendant should be brought to justice. 1 Chit. Crim. Law, 61. 

The rule of law is somewhat différent in mesne proeess in civil cases, 
as the officer becomes spécial bail if he allows a défendant to départ 
out of eustody without giving a bail-bond. Upon final proeess of 
exécution if there is a voluntary escape the liability of the officer is 
absolute. If there is a négligent escape the officer may retake the 
prisoner on fresh pursuit and hold him, so as to relieve his liability. 
Adams y. Turrentine, 8 Ired. 147. ' 

The action of the deputy marshal in this case, and the submission 
of the défendant to the coiitrol of the officer, constituted a valid arrest. 
Whether acts constitute an arrest dépends upon the intent of the 
'pattiesat the time. An arrest may be made without touehing'the 
person of the défendant at the time, if he voluntarily submits tb the 
proeess of the law in the hands of the officer. Jones v. Johesj 13 
Ired. 4ré8. , , . , 

; Although there was a valid arrest in this case there was; not a due 
■service of proeess, and the marshal is not entitled to the fee charged. 
In his answer the marshal insists that the défendant was retaken on 
the warrant on a subséquent day and carried before the ppnamis- 
sioner for a preliminary hearing. The évidence shows that- the de- 
fendant, previous to the second arrest, and while he was still lurking 
in the woods and evading the officer, had an appearance-bond, with 



DNITED BTÀTEB V. EBBS. 371 

aureties, prepared by his brother, I. N. Ebbs, vrilla a condition to 
lippear before the commissioner for an examination on the twentieth 
day of August. This bond was presented by I. N. Ebbs to the 
commissioner and was by bim accepted in the absence of the défend- 
ant, and the deputy marshal knew that said bond had been accepted. 
The défendant made his appearance at the time and place designated 
in the bond. Before the hearing of the case commenced the com- 
missioner, then regarding the said bond as erroneous and void, gave 
a verbal direction to the deputy marshal to arrest the défendant and 
hold him in custody until the case could be heard. The deputy mar- 
shal made an arrest on the warrant which he had long had in his 
hands. 

I am of the opinion that when the appearance-bond was accepted 
by the commissioner, and the deputy marshal was advised of that 
fact, the warrant in his hands was virtually superseded and did not 
authorize an arrest. If the bond accepted by the commissioner was 
irregular, or in any way insuflScient, he ought to bave proceeded to 
hâve the défendant arrested in the manner provided in section 1019, 
Eev. St. This verbal direction to arrest was without légal force and 
authority. An examining and committing magistrate bas no power 
verbally to command an arrest, except for a felony or breach of the 
peace committed in his présence, or for contempt in open court, or 
80 near as to disturb his officiai proceedings. After hearing a case 
he may, by verbal order, direct an officer to take a défendant into 
custody until a proper mittimus can be prepared, but in no case can 
he commit a défendant to prison without a written warrant setting 
forth the cause of such commitment in spécifie terms. 

The correctness of the form of the bond, as an appearance-bond, 
and the solveney of the sureties, are not denied, but the counsel of 
the marshal insisted that the bond was erroneous and void, as the 
commissioner had no power to take such a bond in the nature of a 
recognizance in the absence of the principal, and before a hearing of 
the matter. 

It is well-settled law in this state that a bond duly signed, with 
sureties, and with a condition for the appearance of the principal in 
a criminal case before a court, accepted by a person authorized to 
take bail, is good as a recognizance. Edney's Case, 2 Winst. 463 ; 
Houston's Case, 76 N. G. 256. 

In the case of a formai recognizance, the obligation is generally 
aclmowledged by the parties in open court and entered of record, and 
théy need not sign their hames; but in the case of a bond in the 
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nature of a recognizance, where the parties sign their names, I can 
see no absolute necessity for the principal being présent before the 
person authorized to accept such bond. During the absence of the 
principal the magistrate might refuse to accept such bond, but if he 
is satisfied that the bond was duly signed and sealed, and the sure- 
ties are suÉficient and he accepta the bond, I am of the opinion that 
it is valid. At the common law, eren in the case of a formai recog- 
nizance, where the défendant is an infant or in prison, and so absent, 
sureties were allowed to enter into l'ecognizance of bail, and a war- 
rant called a liberate, was issued by the person taking bail for the 
enJargement of the défendant. 2 Haie, P. C. 126. 

If the bond in this case was as good as a recognizance, I am of 
opinion that it operated as a supersedeas of the warrant in the hands 
of the deputy marshal without any formai supersedeas writ, At the 
common-law an appréhension under a warrant could, in many cases, 
be prevented by a party going before a justice of the peace and find- 
ing sufïïcient sureties for his appearance to answer any indictment, 
and obtaining the supersedeas of the magistrate. This could be done 
even after an indictment found in a court. 1 Chit. Crim. Law. 46. 

If proeess of arrest from a court after indictment could thus be 
Buperseded by a justice of the peace, I see no reason why a commis- 
sioner, having the powers of a justice of the peace in such matters, 
cannot supersede a warrant which he has issued to bring a person 
before him for an examination upon a charge of crime, by accepting 
a bond with sufficient sureties to secure an appearance in a bailable 
case, and where the défendant is entitled to hâve his witnesses 
heard upon the investigation. 

I do not approve of this practice of accepting bail to prevent an 
appréhension upon légal proeess, and I will instruct the commission- 
ers of this district not to adopt it, as I think it most proper and reg- 
ular for défendants to enter into bond or recognizance in person be- 
fore the magistrate, and that other proceedings should be in accordance 
with the usual course and practice of the courts. No justice of the 
peace can supersede the warrant of another without a formai and 
légal examination, (1 Chit. 36,) but we may reasonably suppose that 
a justice with whom a complaint was filed and who had issued the 
warrant, may supersede such warrant when the appearance of the 
défendant had been secured by him in taking a sufficient bond. 

Commissioners are invested with many of the powers and f unctions 
of justices of the peace, and they act within the seope of such, powers 
upon their own judgment and reaponsibility. A district attomey has 
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no authority to direct a marshal not to exécute a warrant issued by a 
commissioner. U. S. T. Scroggins, 3 Woods, 529. He may appear 
before the commisBioner and attend to the présentation of the évi- 
dence, but he is only counsel for the government. He cannot direct 
the commissioner in his judgment, or as to what course he shall 
pursue, or dismiss the proceedings. U. S. v. Schumann, 2 Abb. (U. 
S.) 523. 

I am inclined to doubt the power of a fédéral judge, by writ of 
prohibition or otherwise, to control the discrétion of a commissioner in 
the hearing of a cause before his order of commitment. The décision 
of a commissioner may in some things be reviewed upon writs of 
haheas corpus and certiorari, and rules of court may be adopted regu- 
lating the practice and modes of procédure in suoh inferior courts. 
As an examining and committing magistrate a commissioner bas 
similar powers to those of a justice of the peace, in the state where 
he acts, and his proceedings must be agreeable "to the usual mode of 
process against offenders in such states." In this state a justice of 
the peace is authorized and directed to hear the witnesses of the 
défendant, and allow him reasonable time to employ counsel in his 
defence, and détermine the matter after hearing évidence and argu- 
ment on both sides of the case. The justice being vested with suoh 
powers and duties of investigation, hemust necessarily bave the inci- 
dental powers of continuing the matter to a future day, to enable 
parties to bave a fair and fuU investigation, and also allowing a 
défendant bail in bailable cases, during such continuance of the 
cause. This course of procédure was adopted by the justice of 
the peace in Queen's Case, 66 N. G. 615; and the suprême court 
seemed to regard such course as regular and proper. 

As the commissioner in this case adopted a similar course 'n ac- 
cepting the appearance-bond of the défendant, he could not by a 
mère verbal order revive a superseded warrant, and legally direct an 
arrcst of a person on bail, which had been accepted, before an exam- 
ination of the merits of the case. I think that the deputy marshal 
made the charge with an honest belief that he was entitled to such 
fee for service of the warrant, and the commissioner is not blâmable 
for approving the same, as required by the rules of court. 

The second exception presented by the défendant is not f uUy sus- 
tained by the évidence. It appears that the warrant was issued on 
the sixteenth day of May, and that the défendant knew it was in the 
hands of the deputy marshal, and he used ail the means in his power 
to évade an arrest. His brother, I. N. Ebbs, wrote to the deputy 
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marshal that if he would meet him at his house on the seventeenth 
day of July, an arrangement could be made for the surrender of the 
défendant and three other co-defendants. The deputy went to the 
place at the time designated, but a satisfactory arrangement was net 
made. The deputy, on his return, passed by a place where a number 
of men had met to hâve "a shooting-match." The défendant was 
there, and the deputy remained some time -with him, but did not 
make an arrest, as he did not hâve the warrant in his possession. 
On several subséquent days the deputy made active efforts to arrest 
the défendant, but did not suoceed until the day of the first arrest 
mentioned in considering the first exception. 

The marshal is entitled to the expenses charged for the days his 
deputy endeavored to make an arrest previous to the seventeenth of 
July. I disallo-w the expenses for the subséquent days. When a 
warrant of arrest is put in the hands of an officer it is his duty, as 
Boon as he conveniently can, to proeeed with secrecy and diligence 
to apprehend the défendant. He must always be ready to perform 
the mandate of the warrant. In this instance I am disposed to hold 
the officer to the highest and strictest rule of duty, for when he sub- 
sequently made an arrest he voluntarily allowed the défendant to 
départ from custody on a promise to appear before the commis- 
sioner for trial on a future day. He had no right to show favor or 
trust to the promise of a criminal who had so long been evading the 
process of law. At the common law it was allowable for a constable, 
when he had made an arrest without a warrant in a case of a petty 
nature, to take the defendant's word for an appearance before a mag- 
istrate if he was of good repute and there was no probability of his 
absconding, (1 Chit. Crim. Law, 59;) but such indulgence was not 
allowable in this case. 

As to the third exception, the évidence shows that the défendant 
had given bond to appear before the commissioner on the twentieth 
day of August, and we hâve above decided that such bond was 
valid. While under bond, and before the case was heard, there was 
no necessity for guarding him, as he was in the constructive custody 
of the court, and his sureties were his keepers. The défendant gave 
a new bond for his appearance on the twenty-seventh day of August, 
and the custody in which he was placed by the verbal order of the 
magistrate was unlawful. 

The law fixes no time and place for the session of a commissioner's 
court, and the marshal and his deputies are notrequired to be présent 
at such court, except where they hâve process to return and défend- 
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ants lo bring in and guard. When a défendant is admitted to bail 
ihe is placed in the custody of bis sureties, who hâve power to arrest 
him at any time they may désire ; and they must bave bim before 
the court at the time and place designated in the bond, and they are 
not freed from this responsibility until the défendant is discharged, 
admitted again to bail, or placed in the custody of an officer of the 
law. If the magistrale hears the case and décides that the défend- 
ant shall give bail for bis appearance in court to anawer an indict- 
ment, and the défendant faila to give sufficient bail, he may be com- 
mitted to prison, and if no regular officer can conveniently be found 
the mittimus may be directed to any person who shall bave power to 
exécute the same. Bat. Eev. Ch. 33, § 97; Dean'a Case, 3 Jones, (N. 
G.) 393. 

In such a case there is no légal requirement for the marshal or his 
•deputy being présent, but if either should be présent and the défend- 
ant is committed to the custody of such officer, then the marshal 
wbuld be entitled to charge for his own attendance and the service of 
a guard, if such service was rendered and was necessary, and the 
marshal must judge of such necessity, He would be responsible if 
the défendant should make an escape through his négligence in not 
summoning a guard. The law does not require or expect an officer, 
without assistance, to keep the custody of a prisoner eharged with 
crime. If he relies upon bis own vigilance, strength, and courage, 
and the prisoner escapes, he is not excused, no matter how earnestly 
and faithf iiUy he endeavored to perform the duty imposed upon him. 
When the marshal or his deputy arrests a person under a warrant, 
the laiwrequires him to carry the alleged offender before some exam- 
ining magistrate as soon as the circumstances will permit. He may 
lodge the prisoner in the common jail, or resort to other modes of 
confinement, if any necessity or serious emergency should require 
such a course, — he must keep the prisoner. Nothing, however, but 
obvious necessity will authorize an officer to lodge a prisoner in jail 
before an examination and regular written commitment by a mag- 
istrate. This course may be adopted if the arrest is made in or near 
night, whereby he cannot attend the magistrate, or if there be danger 
of a rescue, or the party be too ill to appear before the magistrate, 
etc. 1 Chit. Crim. Law, 59; State v. James, 78 N. G. 455. 

When a prisoner is brought before tho magistrate he is still in the 
custody of the officer, who must keep bim securely until he is dis- 
posed of in due course of law. As this high and strict responsibility 
is imposed by law upon the marshal he is authorized to summon the 



376 FEDEBAL BSPOBTEB. 

necessary assistance, and he can keep such assistance as long as the 
responsibility continues, and he is entitled to the fées allowed bylaw 
for such important and responsible service. The rule of this court, 
which requires the commissioner to détermine the question whether 
a guard is necessary for the marshal when a prisoner is before the 
court under arrest, must be set aside, as it is contrary to law, The 
marshal alone can détermine this question, and say how far he is 
willing to subject himself to the chances and responsibilities of an 
escape. The marshal cannot be relieved by any action of the com- 
missioner, as he has no power to commit a prisoner brought before 
him for examination until a cause of commitment judicially appears. 
When any commitment is ordered, a written mittimus, setting forth 
the cause, must be directed to the marshal or his deputy, command- 
ing him to deliver the prisoner to the keeper of the common jail, 
and when the mandate of the warrant is obeyed then the marshal is 
relieved from the responsibility of custody. Raniolph v. Donaldson, 9 
Cranch, 78. 

The marshal is clearly entitled to the fées charged for attending 
court and guarding the défendant on the twenty-seventh of August, 
as the défendant was put in his custody by order of the commissioner 
until sufficient bail was given for an appearance at court to answer 
an indictment. Àfter hearing a case and determining to hold a 
défendant to bail, the commissioner can by verbal order put the 
défendant in custody of an officer until the bail required is given, 
but the ofScer cannot commit to jail without a written 7nittimus from 
the commissioner. 

It is ordered that the clerk of this court retax the costs iu this case 
in conformity with this opinion. 
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In re Warne, Bankrupt.* 
(District Court, E. D. Pennst/lvania. January 10, 1882.) 

1. DlSCHAKQE— FraUD. 

The fraud contemplated by thc statuts as a bar to the bankrupt's discharge 
is fraud in fact, involving moral turpitude — intentional wrong. 

2. Samb. 

In the a\isence of proof of such intentional wrong, the failure of a bankrupt 
to deliver over to the assignée property wliich lie had given to his daughter 
will net bar his discharge, even though the transfer to the daughter may hâve 
amounted to constructive fraud, and havc beon void as against creditors. 

3. Failure to Producb Bocks— Peiî jury. 

The fact that af ter the bankrupt testlfled that he had not kept certain books 
of account, he found and produced such books, will not bar his discharge, it 
not appearing that there was intentional false swearing, or any motive for 
conceahncnt. 

In Bankruptcy. Exceptions to régis ter' s report upon an applica- 
tion for discharge. 

One of the spécifications against the discharge was that the hank- 
rupt had not delivered to the assignée a horse, phaeton, and harnesB 
belonging to him. On this point the register reported as follows : 

" The horse, phaeton, and harnesa are also oharged as being the bankrupt's 
property, and not delivered to the assignée. Of this the bankrupt says: 
' The horse called ' Major,' this my daughter claimed. That is not included 
among those I testified to. It is not in my schedules, nor in the appraise- 
ment list of the assignée. I guess my daughter bas that horse now. She 
also claimed the phaeton, which she still has, and the harness.' Again : ' I 
am agent for my daughter. She is a young, unmarried lady, living with me. 
She is of âge, I think, 22 or 23.' In this connection it is proper to refer to 
the fact that the f arm was bought by Warne's mother-in-law ; the horse, and a 
stallion, by his wife. Now, in relation to ail thèse transactions by the three 
générations of ladies, — the mother-in-law, mother, and daughter, — it is difficult 
for the register, with the light before him, to pass judgment. If the means 
which acquired the bulk of the bankrupt's estate are derived from their 
separate estâtes, or independently of tlie bankrupt, then they had as much 
right to buy as strangers; if from the bankrupt, then they belong to the 
assignée, and one effect of this non-delivery is to prevent the bankrupt's dis- 
charge. Xeither the opposing creditors nor the bankrupt lias probed this 
matter to the bottom, the former contenting themselves with showing that 
Mrs. "Warne paid $1,000 for the stallion in cash, and that the daughter kept 
the horse and phaeton. Underthe ordinary presuraptionthat property found 
la possession of the head of the family was paid for with his means, it seems 
that it was Mr. Warne's plain duty, when his attention was called to thèse 

' «Reported by Frank P. Prlchara, Bsq., ol the Philadelphia tar. 
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transactions, to show that he did not furnish the money, or. if lie did, that it 
was done at a time when lie had a right to furnish it. And it may possibly 
be that he can show this. As the évidence stands, however, at présent, the 
register thinks that Mr. Warne stands in the light of one whose property is 
retained under cover of his faraily, and that the speciflcation must be sus- 
lained." 

Another spécification against the discharge was that the bankrupt 
had not kept proper books of account. Upon the final examination 
the bankrupt swore that he had not kept such books, but he .after- 
wards found a properly kept cash-book, and other books, from wbich 
an expert accountant said he could prépare proper accounts, etc. 
Upon the pétition of the bankrupt the register reopened the case, 
admitted this testimony, and reported to the court conformity with 
the bankrupt act in ail respects except in this : that the bank- 
rupt had not delivered the horse, phaeton, and harness which were 
claimed by the bankrupt's daughter. Both the creditors and the 
bankrupt excepted to the action and report of the register, and the 
creditors filed additional spécifications at bar against the diseharge, 
on the ground that the bankrupt had aworn falsely when he said that 
he had not kept proper books of account. 

Hon. W. W. Schuyler and Sharp é Alleman, for bankrupt. 

W. D. Luckenbach, for creditors. 

Butler, D. J. The register finds that the bankrupt was guilty of 
fraud, in failing to deliver to his assignée a horse, phaeton, and har- 
ness, as charged in the spécification, and that he is not, therefore, 
entitled to a discharge. 

It is probable the register is right in finding that this property 
belonged to the bankrupt, and should hâve been returned to the 
assignée; but we cannot accept his conclusion that the failure to return 
it, standing alone, shows such fraud as forbids the bankrupt's dis- 
charge. 

The most reasonable inference from thé facts is that he did not 
know it should be returned, — that he believed it to be his daugh- 
ter's. Accepting the creditor's allégation that he had givenit to her, 
it was hers as respects everybody but creditors. To hold that he 
was familiar with the law on the subject, and consequently knew that 
the property should be returned, would not be justifiable. At jnost, 
his failure to return it should be regarded as a mistake. As respects 
the question of discharge, such a mistake is unimportant. The trans- 
fer to the daughter may bave amounted to constructive fraud; but 
the failure to deliver to the assignée, through want of knowledge,. 
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woulcl hardly amount oven to this. The fraud contemplated by the 
statute, as a bar to the bankrupt's discharge, is fraud in fact, involv- 
ing moral turpitude — intentional wrong. Neal v. Clark, 95 U. S. 
704; Sharpe v. Warehome Go. 37 Leg. Intel. 85; Stewart v. Platt,Ià. 
118; In re Wyatt, 2 N. B. E. 280. 

The register's act in reopening the case and admitting further proof 
was right. 

The spécifications subsequently prepared, and filed on the argu- 
ment, should hâve been filed while the matter was before the reg- 
ister, and been reported upon by him. In the absence of a report 
they cannot be satisf actorily considered, and we do not think the 
case should be kept open by another référence. I may say, how- 
ever, that I do not find in the case anything to sustain thèse spécifi- 
cations. No motive is suggested, or can be discovered, for the false 
Bwearing attributed to the bankrupt. His testimony was directly 
against himself. The only admissible inference is that he was 
laboring under a misapprehension, either as respects the question 
propounded, or the facts of which he spoke. Nor does it appear that 
he had any motive to conceal his books. They contained nothing 
that could be used against him, so far as appears ; and their produc- 
tion was essential to his own case. I find no satisf actory évidence 
that he was guilty of wilful neglect or misconduct respecting his 
books. 



Shabp, Assignée, v. Philadelphia Waeehouse Co.* 

{Gireuit Court, E. D. Pennsylvania. October 25, 1881.) 

1. Préférence— Considération— CoMPOTJNDiNG Misdbmeanob AFFECima Pdb- 
I,IC Intbrests. 

An agreement by a créditer not to prosecute a debtor for a misdemeanor 
affecting public interests io an illégal considération, and, as against the debtor's 
assignée in banliruptcy, will not support a transfer of the debtor's property to 
the créditer received with knowledge of tho debtor's insolvency. 

Hearing on Bill, Answer, and Proof. 

The material facts of the case, as shown by the évidence, were as 
follows : 

*Reported by Albert B. Guilbcrt, Esq., of the Philadolphia bar. 
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The firra of E. & C. Stokes ftiiled on January 18, 1878. For a number of 
years they had received goods on storage from various persons, and liad 
issued warehouse receipts therefor. Atthe tiine of their failure the Philadel- 
phia Warehouse Company held a number of thèse warehouse receipts, on 
which it had made large advances. Learning of the failure, the warehouse 
Company sent to E. & C. Stokes' store, and fiuding that there were large defl- 
cieneies in the pledged goods, threatened E. & C. Stokes with a criminalpros- 
ecution under the "warehouse act."* On the next day a gentleman by the 
name of Gérman Smith called upon the président of the warehouse company. 
He represented himself as a friend of E. & C. Stokes, and asked what could 
be done to avoid the criminal prosecution. The président replied that if the 
company could be paid or seoured $10,000, which was less than the amountof 
the deliciency, he would recommend the company not to prosecute. The next 
day German Smith called with Mr. Elton, the father-in-law of E. Stokes. 
Smith offered to ship the company 150 bags of sumac in settlement. This 
offer was declined, but finally the company accepted ajudgment bond for $10,- 
000, signed by Elton and Smith, with the undeistanding that Smith should 
give the company 30 tons of sumac then in Philadelphia, and should ship 
them 90 tons more; tiaat the proceeds of this sumac sliould be credited on the 
bond; and that his liability should then cease. Tlie company ou its part 
agreed not to institute criminal proceedings. The company received the 30 
tons of sumac, and sold 10 of it, realizing -f 470.28. Subsequently it received 
and stored the remaining 90 tons, and still later, upon Mr. Elton making pay- 
ment of the bond, it transferred the sumac to him, giving him crédit for the 
10 tons sold. Meanwhile, in February, 1878, E. & C. Stokes, upon the péti- 
tion of creditors, were adjudicated bankrupts. It then tniiispired that Ger- 
man Smith was their debtor, and that tlie sumac shipped by him was shipped 
in payment of their claim. The wareliouse company learned of this fact 
after they had received but 30 tons of the sumac, and before the remaining 
90 tons had been shipped. The assignée in baukruptcy filed this bill to 
recover from the warehouse company the value of ail the sumac received. 

B. L. Ashhwrst and Samuel S. Hollingsworth, for complainant. 
George Junkin, for respoiident. 

Butler, D. J, The plaintiff seeks to recover from défendants 
the value of 150 tons of sumac, received by the latter from German 

*ThB Pennsylvania act of asscoibly of twenty-fourth of September, 18C6, 5 2, proviiies that no 
receipt or Toucher for any goods shall be given by any porson, nnless the goods shall be in hls pos- 
session and under bis coutrol. 

Sec. 4, The maker of siich receipt or voucher shall not sell, encumber, ship, transfer, or in any 
manner remove beyond hi« immédiate control the goods or property, without the return of the receipt 
or Toucher therefor. 

Section 5 enacts that any person Tiolatiag the act shall be deemed guilty of fraud, and «pon con- 
Tlction be fined and imprisoned. 

Section 108 of the act tblrty-flrst of March, 1860, proTides that any bailee of property, who shall 
fraudulently take or convert the same tohis own use, or totlie use of any person otherthaa tlie oiyner, 
shall be guilty of larceny, and punished as in cases of lareeny of [ike property. 

Section 9 enacts that any person, havlng a knowledge of the actual commission of larceny, who 
«hall Iake money or other reward, or promise thereof, to compound the crime aforesaid, he shall be 
guilty of a mlsdemeuuur, and ou couvictiuu be lliied and impnsuiied. 
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Smith, — wfeich the plaintiff allèges were delivered by Smith in pur- 
suance of an agreement betweèn himself, (Smith,) the Messrs. Stokes, 
(who were insolvent,) and the défendants, — in discharge of Smith's 
indebtedness to the Stokes, on aocount of the latter's indebtedness 
to the défendants, — and conseqnently in fraud of the bankrupt laws. 
To Bustain the allégation of fraud, it must appear that the défend- 
ants had knowledge that the sumac belonged to Stokes, or was fur- 
nished in payment of indebtedness to them, with their consent, and 
that the défendants were aware of their financial condition. Of the 
latter fact, there is no doubt ; the défendants concède that they were 
aware of Stokes' insolvency, at the outset of the transaction. It 
does not appear, however, that they were aware at that time of 
Smith's indebtedness to Stokes, and that the sumac was furnished 
on their account, in disçharge of his indebtedness to them. We believe 
they were not aware of this, at the outset, nor until 60 tons had been 
furnished. They had reason to believe, and we think did believe, that 
Smith was contributing his own property to relieve his friends, — for 
whose welfare he manifested great solicitude, — without being under 
any pecuniary obligation to them. In this, however, the défend- 
ants were mistaken. Smith was indebted to Stokes in a considér- 
able sum, and by arrangement with them undertook to furnish the 
sumac in discharge of this indebtedness. The défendants having 
received the 60 tons in igorance of thèse facts, are not liable to the 
charge of fraud, preferred against them, as respects it. After this, 
however, and before more had been shipped, they were fuUy informed 
of the circumstances, just adverted to. The balance was, therefore, 
received with knowledge that it was delivered in disoharge of Smith's 
indebtedness to Stokes, and in réduction of tLe latter's assets, to 
that extent. Nevertheless, if the défendants, at the outset of the 
transaction, (while ignorant of the relation between Smith and 
Stokes,) acquired a right to the sumac, or its delivery, (as upon con- 
tract for valuable considération, with Smith, as owner,) the subsé- 
quent knowledge referred to, would not affect the right, but be wholly 
immaterial. They had contracted for it with Smith, whom they 
believed to be the owner, and had taken his bond, — in part payment 
of which the sumac was to be furnished. If this contract was valid 
in law, the défendants had acquired an interest in the sumac, and a 
right to demand its delivery, bsfore they were informed of the rela- 
tions between Smith and Stokes. The case thus turns, as respects 
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the 90 tons, on the validity of the con tract with Smith." The only 
considération for this, as the défendants admit, was an agreement on 
their part not to prosecute Stokes for a crime which they had eom- 
mitted, or were charged with committing. This crime conaisted in 
clandestinely abstracting property deposited with them as warehouse- 
men, and applying it to their own use, — for which they were liable to 
prosecution under the fifth section of the Pennsylvania statute of 
September 24, 1866, if not also under the 108th section of that of 
1860. The crime defined by the first of thèse statutes is a misde- 
meanor, while that defined by the last is a felony. It is not essential 
to détermine whether Stokes might hâve been prosecuted under the 
latter statute, inasmuch as the misdemeanor hère involved (if the 
offence be no more) is of such a character — so seriously affects the 
public interests — that an agreement not to prosecute cannot be 
regarded as a considération for a promise to pay money, or deliver 
goods. While misdemeanors of a private character, affecting indi- 
viduals principally, may be compounded, and an obligation taken for 
restitution of property obtained, or payment of damages sulïered, may 
be enforced, public polioy forbids that misdemeanors which seriously 
affect the public welfare, shall thus be disposed of. Conceding the 
oiîence charged against Stokes to hâve been a misdemeanor merely, 
it was, we repeat, a very serions one to the community. They 
were engaged in an important public employment, involving and 
inviting trust and confidence, — an employment regulated by statute, 
and intimately connected with commerce. The compounding ôf 
offences committed by persons engaged in such employment would 
seriously tend to imperîl the public interests. While strongly inclin- 
ing to the belief that Stokes were liable to prosecution under the 
aot of 1860, it is sufficient for the purposes of this case to say that 
the défendants' promise not to prosecute, even if the crime was 
limited to that prescribed by the statute of 1866, afiforded no lawful 
considération for Smith's promise to deliver the sumac. Ifc follows 
that the défendants had acquired no interest in the sumac, unde- 
livered, or right to demand it, at the time of receiving information 
of Smith's relations to Stokes; and receiving it afterwards with 
knowledge that it was being furnished in payment of the former's 
indebtedness to the latter, the transaction must be treated as a pref. 
erential payment by Stokes to them (the défendants) through Smith. 
It is of no conséquence that the défendants subsequently transf erred 
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tiie siimac to Mr. Elton, who united with Mr. Smith in the bond — 
leaving him to apply it to the joint obligation. The défendants could 
dispose of it as they saw fit, and did so. 

They must be held accountable for the net proceeds of the 90 tons 
received undef the circumstances stated. 
. McKennan, C. J., concurred. 



In re Wolfe & Co., Bankrupts.* 

IDtBtrict Court, E. D. Pennsylvania. Deceraber 14, 1881.) 

1. DisciiAnQB — Delat in Application — Final Disposition or Oaubb. 

After an adjudication inbankniptcy in an involuntary proceeding a meeting 
of creditors was held, an assignée elected, and a deed of assignment to him 
executed by the register. The assignée never expressed acceptance of the trust 
or entered security or flled an account, but, being also assignée of the banlt- 
rupts iinder a voluntary assignment for the benefit oî creditors made prier to 
the bankrupt proôeedings, he settled the estate and flled his account in thé 
Btate court. The bankrupts then flled their pétition for a discharge. Subse- 
quently the state court, having confirmed the assignée' s account, discharged him 
from the trust. Hdd, that the bankruptcy proceedings muât be regarded as 
having corne to an end by abandonment prior to the pétition for discharge, and 
that the pétition was, theref ore, not presented before the final disposition of 
the cause, as required by act of July 26, 1876. Held, further, that even if the 
proceedings could be regarded as still alive, the pétition would hâve to be dis- 
missed for non-compliance with the bankrupt laws in prosecuting the case. 

In Bankruptcy. 

Exception to report of register upon application of bankrupts for 
discharge. The discharge was resisted on the ground of unreasonable 
delay in applying for it. On this point the register reported as f oUows : 

"A pétition was filed against the bankrupts November 17, 1873, and in Jan- 
uary, 1874, John Dobson was appointed assignée. He does not appear from 
the record to hâve accepted the trust, although an assignment executed by the 
register is among the papers. He had been, by deed of the bankrupts of Octo- 
ber 24, 1873, vested with the title to ail their estate in trust for the beneflt of 
their creditors. He proceeded with the settlement and flled his account in 
the court of common pleas No. 4 of the county of Philadelphia in December, 
1876. It was referred to Wayne MacVeagh, Esq., as auditor. The auditor's 
report was flled in said court March 19, 1878, and confirmed nîsi. On May 1, 
1878, tlie bankrupts flled their pétition for discliarge, and on July 10, 1880. 

«Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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Mr. Dobson was by the court of common pleas aforesaîd discharged from his 
trust. The record in bankruptcy is therefore déficient in showing no report 
from the assignée in bankruptcy. The bankrupts hâve, however, presented a 
copy of the auditor's report, Mr. Dobson's accouut, notice published by him, 
and his pétition for dischai-ge and decree thereon, and they are lierewith for- 
warded. Tlie deflciency is, therefore, substantially supplied.'* 

The register, after quoting the provisions of the act of eongress of 
July 26, 1876, (19 St. at Large, 102,) whioh enacted that the applica- 
tion might be made "before the final disposition of the cause," pro- 
ceeded as foUows : 

" Under the circumstances of the case I tLink the action of the assignée, as 
before set forth, may be considered as if in the bankruptcy proeeedings, and 
that within the meaning of the act quoted the application of the bankrupts 
for their discharge was before the final disposition of the cause." 

To this report exceptions were filed by creditors. 

E. H. Weil and George Peirce, for exceptants. 

William Morris, for bankrupts. 

BuTiiEB, D. J. November 26, 1873, Erasmus D, Wolfe and David 
H, Wolfe were adjudged bankrupts. Janiiary 19, 1874, a meeting 
of creditors was held and an assignée elected. Four days later the 
élection was approved by the court, and the assignée required to give 
security in $10,000, as suggested by the register, the deed of assign- 
ment executed by the register being placed upon file. Hère the pro- 
eeedings terminated. Nothing further was done. The assignée 
neither gave security as required by the court, nor expressed accept- 
ance of the trust, as required by the statute. The proceeding, in this 
incomplète condition, came to an end by abandonment. 

A voluntary assignment for the benefit of creditors having been 
made on the twenty-fourth of October, 1873, the parties turned to it, 
and pursued the remédies thus afforded, through the instrumentali- 
ties of the state court. Between the proceeding on this assignment 
and the proceeding in bankruptcy there is no connection whatever. 
Finding the remédies afforded by the state court sufficient for their 
purposes, the parties contemplated no further prosecution of the pro- 
ceeding hère, and permitted it to die by inaction. The pétition for 
discharge, filed four years later, (when creditors were pressing for 
judgment,) had nothing whatever to rest upon. The attempt thus 
to revive the defunct proceeding was abortive. There was nothing 
to revive. The proceeding itself was an abortion, dying in the throes 
of birth. If it could be regarded as alive, however, the pétition would 
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still hâve to be dismissed for non-compliance with the bankrupt laws, 
in prosecuting the ease. In re Young, 9 Fed. Ebp. 146, beara no 
resemblance to this ease. 

The pétition must be dismissed. 



In re Henderbon. 
(Circuit Court, 8. D. Ohio, W. D. February 23, 1882.) 

IHVOLUNTART BANKEUPTCT. 

In re Henderson, 9 Fed. Rep. 196, affirmed. 

On Eeview from the District Court. 

Bateman d Harper, for petitioning creditors. 

Follett, Hyman d Dawson, contra. 

Baxteb, C. J. The décision of the district court will be affirmed, 
for the reasons stated by Judge Swing, as reported in Re Henderson, 
9 Fed. Rep. 196. 



lilOELOW CaBPET Co. V. DoBSON.* 

Habtford Cabpet Co. v. Samb.* 
{Circuit Court, E. D. Pennsylvania. January 27, 1882.) 

l. INPRINGEMKMT— ASCERTAINMENT OV DaMAUES. 

In cases of wilful inf ringement respondents ought to be held to the most 
rigid accountability, and no intendment ought to be made in their favor 
founded upon the alleged inconclusiveness of the complainant's proof of loss. 
Such proof ought to be interpreted most liberally in favor of complainantg, 
tVithin the limit of an approximately accurate ascertainment of their dais- 
ages. 
Z. Samb. 

Where, in a suit for infringement of a patent for a carpet design, the évi- 
dence showed the quantity of complainants' carpet sold during the season of 
its flrst introduction, its cost, the profit upon it, the quantity of the infringing 
cwpet soH by respondents during the following season, and tliat there was a 
décline in complainants' sales, the measure of damage is the profits which 
would hâve accrued to complainants upon (he quantity of carpets sold by 
respondents. This latter quantity must, under the circumstances, be presumed 
to hâve displaced an equal quantity of complainants' carpets. 

•Reported by Frank P.Prlchaicl.Bsci.. ai the Phlladelpbia bar. 

v.lO,no.3— 25 
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Exceptions ïo niaster's report in three cases — two of them by the 
Bigelow Carpet Company, for infringement of letters patent Nos. 
10,870 and 10,778, for designs for carpets; and the third by the Hart- 
ford Carpet Company, for infringement of letters patent No. 11,074, 
for designs for carpets. The respondents had made no defence, and 
final decrees having been entered against them, the cases were re- 
ferred to a master to ascertain and report the damages. In each 
case complainants proved that during the first six months after the 
introduction of the design a spécifie quantity of the carpet was sold, 
and tliey also gave évidence of its cost and their profit on it. The 
quantity of the infringing carpet subsequently sold by respondents 
was also shown. Complainants claimed that the effect of respond- 
ents putting upon the market carpets of the same design at a less 
price was to decrease the demand for the original carpet, and compel 
a change of design. They claimed damages based upon estimâtes 
made by their witnesses as to the probable amount of their sales of 
the original carpet if respondents had not inf ringed, and no other 
cause hadoccurred to diminish the demand. They also claimed the 
expense of changing their designs, as estimated by their witnesse^. 
The master reported that while the efïect of the infringement was to 
decrease the complainants' sales, he was entirely unable to find from 
the évidence the amount of their damage, or even to approximate its 
sum, and he therefore awarded only nominal damages. To this 
report complainants filed exceptions. 

A. V. Briesen and Joseph C. Fraley, for complainants. 

George E. Buckley, for respondents. 

McKennan, C. J. Thèse were ail suits for infringement by the re- 
spondents of designs for carpets patented to the complainants. The 
infringing designs are exact counterparts of the patented ones, and 
carpets embodying them were put upon the market by the respond- 
ents some time after the date of the patents and the introduction of 
carpets containing the designs described in them by the complainants. 
No defence was made by the respondents, and they therefore oceupy 
the attitude of wilful infringers. 

Under thèse circumstances the respondents ought to be held to the 
most rigid accountability, and no intendment ought to be made in 
their favor founded upon the alleged inconclusiveness of the complain- 
ants' proof of loss. On the other hand, such proof ought to be con- 
sidercd and interpreted most liberally in favor of the complainants, 
within the limit of an approximately accurate ascertainment of their 
damages. : v 
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The master has not so dealt with the évidence presented to him, 
and has, therefore, f allen into error in his conclusion. He has found 
nominal damages only in favor of the complainants, although they 
furnished proof by which the damages claimed by them might, to 
Bome extent at least, be legally measured. 

In this category is the évidence of the number of pièces and yards 
of the complainants' carpets manufactured during the season of its first 
introduction upon the market, the cost per yard of their manufacture, 
and the priées at which they were sold in the market ; the number of 
pièces and yards of infringing carpets made and sold by the respond- 
ents in the foUowing season, and the very large décline in the com- 
plainants' sales during this period. It furniahes the means of accu- 
rate computation of the complainants* profits, and of the extent to 
which the market was occupied by the respondents. Ail that is left 
for presumption is that the infringing carpets displaced in the mar- 
ket the complainants' carpets, and hence that the profits which would 
hâve acerued to them upon the quantity of carpets put upon the 
market is the measure of their damages. 

This presumption, as against a wrong-doer, is not unreasonable, 
and it has the sanction of numerous décisions. Putnam v. Lomax, 9 
Ped. Eep. 448; American Saw Co. v. Emerson, 8 Fed. Eep. 806; 
McComb v.Brodie, 2 0. G. 117; Westlake v. Cartier, 4 0. G. 636. 

Upon this basis there is no difficulty in stating an aceount against 
the respondents ; and this is the only one upon which, under the évi- 
dence, the complainants' damages can be computed. It is enough 
for us to saythat the losses claimed for the entire décline in the com- 
plainants' sales, and on looms, are too remotely connected with the 
défendants' acts as their supposed cause, and hence are too spécula- 
tive in their character to entitle them to allowance. 

It sufficiently appears that the respondents made and sold 20 pièces 
of 55 yards each, 1,100 yards in ail, of carpets containing the design 
described in No. 30 of April tei-m, 1879, and that the complainants' 
profit upon carpets of that design was 67 cents per yard. They lost, 
therefore,, this sum upon 1,100 yards, and their damages amount to 
$737, for which a final decree must be rendered in their favor. 

In No. 34, April term, 1879, which is founded upon the patent for 
what is popularly called the " Pagoda Pattern," the respondents made 
20 pièces of 50 yards each, in ail 1,000 yards, the profit of complain- 
ants for like carpet being 75 cents per yard. The respondents hâve 
not disclosed what became of the carpets thus made by them, and 
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they are, therefore, held accountable for them as if put upon the mar- 
ket. The complainants' damages in this case are, then, 75 cents upon 
1,000 yards, equal to $750, for which a final decree will be entered 
in their favor. 

. In No. 35, April term, 1879, the respondents made 53 pièces of the 
Chinese Lantern pattern. of 50 yards eacb, but sold only 35 pièces, 
the rest having been sealed up by the marshal. 

The complainants' damages in this case are, therefore, 75 cents 
upon 1,750 yards, amounting to $1,312.50, for which a final decree 
will be entered in their favor. 



MaUEY & Co. V. CULLIFOBD & ClARE,* 
(Circuit Court, E. D. Louisiana. December 23, 1881.) 

1. ADÎinKALTT JUBISDICTION — ChARTER-PaRTY— MARITIME LiEN. 

A maritime lien is not essential to give the courts of the United States admi- 
raltf jurisdiction. In the charter-party in this case there is a complète contract 
for maritime services to be rendered ; it is a maritime contract, and the Umted 
States courts hâve jurisdiction over an action for damages for its breach. 

2. Chartbe-Partt— Canobllation of Contract. 

The notification by the libellants to the défendants that they would hold them 
in damages for non-compliance, atid the refusai of the libellants to give ordera 
after the tirae for fulflUing the contract had expired, are not good grounds for 
construing the charter-party to be cancelled. 

The facts are set forth in the opinion of the court. 

Thomas J. Semmes, for libellants. 

John A. Campbell, for défendants. 

Pardee, C. J. The record shows the foUowing facts : 

(1) That June 12, 1879, the parties eutered into a contract of charter in the 
terms f ollowing, to-v/it : 

"It is this day mutually agreed between Messrs. Oulliford & Clark, owu- 
ers of the good screw steam-ship called the Romulus, or beat of similar size, 
of 1,442 tons gross register, and 922 tons net register, say from 4,000 to 4,500 

baies cotton, now whereof — is master, of the one part, and Messrs. 

J. H. Maury & Co., of Mobile, marchants and charterers, of the other part, 
that the said ship being tight, staunch, and strong, and every way fltted for 
the voyage, shall, vs'ith ail convenient speed, having liberty to take outward 
cargo for owners' bonefit, but not West India or infected ports, proceed to 
the South- west pass or Key West, at captain's option, for ordera, to be given 
immediately upon arrivai, to load at Pensacola or Mobile, one port oiily, or so 

*Reported by Joseph P. Horuor, Esq., of the New Orléans bar. 
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near thereiinto as she may safely get, and tliere load from the said charterers 
or their agents a full and complète cargo of cotton, in square baies, to be 
compressed in ïaylor or equally good presses, at ship's expense, as customary, 
not exceeding what she can reasonably stow and carry over and above her 
cabin, tackle, apparel, provisions, f urniture, engine-room, machinery, and coals, 
and being so loaded shall therewith proceed to Liverpool, or to a safe port on 
the continent between Havre and Hamburg, Holland and Dunkirk excepted, 
both inclusive, or to Eevel, one port, as ordered in signing-bills of lading, or 
so near thereunto as she may safely get, and deliver the same agreeably to 
bills of lading, and so end the voyage. (Restraint of princes and rulers, the 
dangers of the seas, rivers, and navigation, tire, pirates, enemies, and accidents 
to machinery or boilers during the said voyage, always excepted.) 

" Eighteen working days are to be allowed the said chàrterer (if the ship 
is not sooner dispatched) for loading; to count from the time the steamer 
is ready to receive cargo and vrritten notice thereof by the master to the 
charterers or their agents ; to be discharged as fast as the custom of port will 
permit. The cargo to be loaded and discharged according to the custom of 
the respective ports. Charterers to hâve option of ordering the steamer 
from port of call to an Atlantic port to load under this charter-party ; ail con- 
ditions remainîng the same as within. In the event of the steamer being 
ordered to load at Mobile, charterers to pay half the lighterage incurred, 
Should the steamer be ordered to Havre, Mr. F. Dennis, or charterers' assignées, 
to transact the ship's inward business for J per cent. 

"And the said charterers do hereby agrée to load the said vessel with said 
cargo at her port of loading, and also to receive same at her port of delivery, 
as herein stated, and also shall and will pay freight as follows: At the rate of, 
if discharged at Liverpool, seven-sixteentlis per pound gross weight, delivered ; 
if discliarged at any other safe port on the continent, seven-sixteenths per 
pound gross weight,shipped; if discharged at Eevel, one-ihalf pence per pound 
gross weight, shipped ; for cotton in square compressed baies, with 5 per cent, 
prirnage thereon. Payment whereof to become due and be made as follows: 
Cash for ordinary disbursements at port of loading, if required, not exceeding 

£ , to be advanced to the master by the charterers' agents, at the current 

rate of exchange, against the captain's draft, at issuance, on the consignée ov 
agents, together with Insurance, and a commission at 2J per cent., and the 
remainder, on the true delivery of the cargo, in cash without discount. Lay 
days not to commence before the flfth of October, and merehants to hâve 
the option of cancelling this charter-party should steamer not arrive at South- 
west pass or Key West by the twentieth of October. And also shall and will 
pay demurrage the sum of 40 pounds British sterling per day, to be paid day 
by day for each and every day the steam-ship be detained over and above the 
said laying days and times as herein stated, but the vessel not to be required 
to remain on demurrage longer than 10 days. The steam-ship to be 
consigued to the charterers, or their agents, at the port of loading, pay- 
ing 2J per cent, commission. The master to sign bills of lading at cur- 
rent rates of freight, if required, without préjudice to this charter-party; 
but should the aggregate freiglit by bills of lading amount to less than 
the total ehartered freight, the master to be paid the différence in cash before 
sailing. 

"And for the true performance hereof each of the said parties doth hereby 
Dind himself and themselves unto the other in the pénal sum of estimated 

freight, pounds of good and lawf ul money of Great Britain ; it being agreed 

that for the payment of ail freiglit, dead freight, and demurrage the said mas- 
ter or owners shall hâve an absolute lien and charge on the said cargo. 

" Five per cent, commission is due on the exécution of this charter-party to 
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Sfcoddard Bros., Liverpool, by whoin the ateam-ship is to be reported at the 
custom-house on her arrivai at Liverpool, or by their agent at aiiy ottier port 
of dlsciiarge." 

(2) That the said chartered sbip Komulus did not proceed with ail con- 
venîent speed with liberty to take outward cargo, etc., to the South-west pass, 
or Key West, at captain's option, for orders from said Maury & Co., but did 
proceed to New .York, and from New York to Rouen, France, and from 
Rouen to Penarth, Wales, and from thence, October 29, 1879, to South-west 
pass, arriving there November 18, 1879, and then reporting to libellant for 
orders. 

(3) That the défendants made from time to time varions propositions to 
the libellant to furnish him a sbip under the charter-party, as foilows: 

September 1, 1879, an ofEer was made to send the Komulus, then in New 
York, to arrive in September. This was declined as too soon. The same day 
an ofEer was made of the Deronda, then in Liverpool, to arrive in September. 
It does not appear whether the Deronda answered the charter or not. This 
offer was also declined, as the arrivai would be too soon for libellant's engage- 
ments. 

September 18, 1879, an offer was made of the Douro, to arrive at the end of 
October, which was declined as not complying with charter. 

(4) That the défendants, CuUiford & Clark, except as above set forth, made 
default and did not furnish the sbip Romulus, or a boat of similar size, to the 
said Maury & Co., as by the aforesaid contract they had bound themselves to 
do. 

(5) That by the failure of said CuUiford & Clark to comply with the terms 
of their said contract the said Maury & Co. were compelled to pay, and did 
pay, higher rates of freight on the cargo contracted to be shipped on said 
Eomulus, or boat of similar size, to-wit, on 4,500 baies of cotton, and suffered 
other damages as set forth on the libel flled in this case. 

Thefirst objection argued to the court is that the said charter-party 
is a mère preliminary or prepàratory contract, having référence to 
services of a maritime nature to be rendered ; and the case of The 
Tribune, 3 Samn. 144 is quoted. An examination of this case shows 
that while Judge Story admitted the proposition that the admiralty 
has no jiirisdiction over preliminary contracts leading to maritime 
contracts, he held that the juriadiction of the admiralty does not dé- 
pend upon the name of the instrument, -whether it imports to be a 
maritime contract. He further held that an agreement for a char- 
ter-party to be made at a later period might amount to a présent 
charter-party, notwithstanding ft more formai instrument was con- 
templated. 

In the charter-party recited in this case there is a complète con- 
tract for maritime services to be rendered ; and no other instrument 
v?as contemplated at a later period, nor of a more formai character. 
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The next objection is that the court is without juriadiction upon.a 
contract of aiïreightment until there is a ship, a voyage, and an en- 
gagement for services, and cargo offered and aocepted ; and that ah 
admiralty court has no cognizance of damages for breaches of unex- 
ecuted eharter-parties. That where there is no freight offered and 
accepted there is no lien, is well settled. See leading case,- Vande- 
waterv. Mills, 19 How. 82. - 

The real question to be determined is, is a maritime lien essential 
to give the courts of the United States admiralty jurisdiction ? 

In Ex parte Easton, 95 U. S. 72, Mr. Justice Clifford quotes from 
2 Story, Const. § 1666, approvingly, as foUows : 

"Admiralty jurisdiction enibraces ail contracts, elaims, and services which 
are purely maritime, and whicli respect rights and duties appertaining to 
commerce and navigation." 

And then Justice Clifford says : 

"Maritime jurisdiction of tlie admiralty courts in cases of contracts dépends 
chiefly uppn the nature of the service or engagement, aud is limited to such 
sul)jects as are purely maritime, and hâve respect to commerce and navigar 
tien." 

In this case it was held that there was a maritime lien for 'wharf- 
age. The syllabus in Ins. Co. v. Danliuia, 11 Wall. 1, giving the 
point of the décision, is : 

"As to contracts, the true criterion whether they are within the admiralty 
and maritime jurisdiction is tlieir nature and subject-matter, as whether they 
are maritime contracts having référence to maritime service, maritime trans- 
actions, or maritime casualties, without regard to the place where they were 
made." 

And Justice Bradley, organ of the court, in the same case, says, 
after reviewing ail the authorities : 

"It thus appears that in each case the décision of the court, and the rea- 
soning on which it was founded, hâve been based upon the f undamental in- 
quiry whether the contract was or was not a maritime contract. If it was, 
the jurisdiction was asserted; if it was not, the jurisdiction was denied. And 
whether maritime or not maritime depended not on the place where the con- 
tract was made, but on the subject-matter of the contract. If that was mar- 
itime, the contract was maritime. This may be regarded as the established 
doctrine of the court." 

In this case it was deeided that a contract of marine insurance 
■was a maritime contract, and there was no contention for a maritime 
lien. 

A number of cases from the various circuit ôonrts of the country, 
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bearing on this question, hâve been cited, and a large number can 
be found, which cases leave the question open — still unsettled. 
English authorities cited do not bear on the case, because of the dif- 
férent jurisdiction of English admiralty courts, particularly since 
the admiralty act of 24 Vict. c. 10. See Parsons, Shipp. 842. 

It is easily seen that there is no good reason for drawing the dis- 
tinction sought to be made. The contract, which is the basis of this 
action, is indisputably a maritime contract. It relates -wholly to 
ships, cargoes, freights, etc., on navigable waters. If it had been 
half complied with, not an objection could hâve been suggested as to 
our jurisdiction. If the défendants had broken their contract to the 
exteut of one baie of cotton only, we could hâve amerced them. Are 
they to escape scot-free by the magnitude of their breach ? 

In the case of Watts v. Camors, lately decided in this court, the 
owners, for a total breach of a charter-party, filed a libel in personam 
against the charterers, and although the court held the charterers 
liable, no suggestion of want of jurisdiction was made; and I under- 
stand thèse libels hâve generally been allowed in this circuit. 

The third objection argued is that the contract was executed in 
Great Britain and is to be eonstrued according to the law of the place 
of contract, and that under the laws of Great Britain it was not a 
maritime contract, and the court of admiralty would not hâve juris- 
diction either in rem or in personam; and cited The Daunebrog, 4 
Ad. & Ecc. 386. 

The restricted jurisdiction of the English admiralty courts ha s 
been frequently noticed by our courts, and see act, 24 Vict., called 
the "Admiralty Court Act." 

.Justice Bradley says, in 11 Wall., quoted above, that the place 
where a maritime contract is made does not aflFect its character, and 
that our admiralty jurisdiction dépends on the nature and eflfect of 
the contract. 

The other objections are based on the proposition that Maury & 
Co. had cancelled the contract by their notification to the défendants 
that they would hold them in damages for non-eompliance, and by 
their refusai to give orders to the Eomulus after the time for fulfill- 
ing the contract had expired. It can hardly be elaimed that the 
persistent demanda of Maury for the exécution of the contract or 
damages for non-execution should be eonstrued as a cancellation of 
the same, and yet that is ail this proposition seems to amount to. 

The whole fact is that défendants contracted to furnish the libel- 
lant a ship of certain character between the fifth and twentieth of 
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October, 1S79. Tliey did not do it, and hâve no excuse therefor but 
inconvenience to themselves, and the refusai of libellant to take an 
earlier or later ship, or a ship not complying with the contract. And 
in the record is an attempt to prove a custom in England that the 
clause in the charter-party giving libellant authority to cancel the 
contract in case no ship arrived by the twentieth of October, really 
means that libellant waived ail damages if the ship did not arrive 
according to the charter, reserving to himself, if the ship ever did 
arrive, the privilège of accepting her or not. In other words, the 
owners had the option of sending the ship or not. If sent in time, 
the charterer must accept her; if not in time, the charterer might 
use his option to accept or reject her. And this, the witnesses swear, 
is necessary to secure mutuality of contract. But the learned proctor 
for respondents bas not argued this defence, either orally or in his 
brief, and I doubt if he relies on it. In McAndrew v. Adams, 27 Eng. 
C. L. 297, under similar clauses in a charter party, no such custom 
was urged or considered. 

I finally conclude that under ail the circumstances of this case, 
and the authorities presented, I will maintain jurisdiction, and hold 
the défendants for ail damages claimed in the libel and resulting from 
the failure of défendants to exécute their contract. A référence and 
further proof will be necessary to ascertain such damages. It follows 
that the cross-libel filed by the défendants for damages growing 
out of the attachment issued in this case must fall. A decree in 
accordance herewith -will be entered by the clerk, and on the final 
decree the facts and the conclusions of law will be found as set forth 
herein. 
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The Alabama.* 

{Circuit Court, E. D. Louisiana. June, 1881.) 

1. CoLi-isroN— LiGHTs— ToRcn— Rky. St. 4234— Nbglioencb on Both Sides. 

Libellants found to be in fault for not having red and green lights properly 
screened, and for not liaving a torch or flash-light to show on the bow of their 
boat when she approached the steam-ship. The steam-ship was in fault for 
not avoiding the collision, havinç sighted the smack two miles ofC. Damages 
dividod. 

Action for damages for a collision which ocourred in Mobile bay on 
the fifth of January, 1878, between the sloop-smaok Charles Henry and 
the steam-ship Alabama, both being under way. The defence alleged 
that the smack did not hâve a proper watch on deck ; did not hâve 
her lights properly set and screened.; and did not hâve the torch-light 
at her bows, as required by the laws of navigation. Therewas judg- 
ment in the district court for libellant for $1,083.86, and claimarits 
appealed. 

Geo. H. Braughn, Chas. F. Buck, Max Dinkelspeil, and J. Word 
Gurley, Jr., for libellant. 

Emmet D. Craig, for claimant. 

Pabdee, 0. J. After examining the entire record', I fin d that the 
sloop-smack Charles Henry, at the time of the collision with the 
Alabama, and just prier thereto, was in fault in not having her red 
and green lights properly guarded and screened ; in not having a 
torch or flash-light to show on her bow when she approached the 
steamer; and ï am somewhat inclined to believe that there was no 
watch on deck. The failure to screen the red and green lights made 
it impossible to tell, on board the Alabama, what the course of the 
Charles Henry was, within some ten points. Her course might be 
north-east or north-west, and aboard the steamer she would appear 
to be coming head on. There can be no doubt that the shining of 
thèse lights on the Charles Henry confused the pilot of the Alabama, 
and rendered the collision probable. The évidence, though slightly 
confiieting, satisfies me that the Charles Henry never changed her 
course ; and, whether her men were below or on watch, it was the duty 
of the steamer to keep ont of her way ; it was in the open bay, where 
there was plenty of room, and the sloop was seen by the quartermas- 
ters of the steamer near two miles olï. If the sloop had no lights at 

♦Reported by Joseph P. Hornor, Esq., of the New Orléans bar 
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ail, tlie steamer sliould Iiave avolded tbe collision if her pilots saw 
the sloop. 

The collision was the resuit of négligence on both crafts ; the dam- 
ages must be divided. 

The elaimant's proctor prétends that the commissioner's report is 
ail wrong, and that he did not bave an opportunity to prodnce wil- 
nesses as to damages. It would seem that $150 a month for non- 
use of a smack not worth over $1,000, is pretty high; such a smack 
would soon pay for itself, laying up. 

Whereupon the court entered a decree reversing the decrees and 
orders in the district court, holding that the collision was the fault of 
both vessels ; that the damages be divided ; and made a référence to a 
comuubSiouei to examine and report actual damage eufîered. 



Memphis & St. Louis Paokbt Co. v. Thb H. C. Yaegee Transpor- 
tation Co.* 

{Circuit Court, B. D. Missouri. February 10, 1882.) 

1. Collision — DrvisioN of Damages. 

Where, in case of a collision between two vessels, there is mutual fault, the 
damages sliould be equally divided between the owners, 
i Same— Mbabure op Damages— Repaies — Détention. 

The damages to be divided in such cases are those necessarily resulting from 
the collision. If repairs are necessitated their actual cost should be taken into 
account. If the injured vessel is bound on a voyage and is detained by reason 
of the collision, the loss from détention also constitutes part of the damages. 

In Admiralty. Appeal. ' 

Noble é Orrick, for libellants. 

Henderson de Shields, for respondent. 

McCkary, C. J. This is a case of collision. The court has hereto- 
fore affirmed the finding below that there was mutual fault, and that 
the damages should, therefore, be equally divided between the owners 
of the two colliding vessels. At the request of counsel a reargument 
has been had upon the question, whether in such a case demurrage, 
or charges for loss of the use of the injured vessel while undergoing 
repairs, should be allowed as part of the damages to be divided. 

*Reported by B. F. Rex, Esq., of the St. Louis bar. 
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Appellant's counsel insists tliat, both parties being in fault, the only 
damages to be apportioned are the actual injury to the vessels; or, iu 
other words, the actual cost of repairs. But no case is cited in which 
it bas been so decided, and I think a fair construction of the rule as 
laid down by the suprême court requires that we give to the word 
"damages" its ordinary meaning. The leading case in this country 
upon the subject is that of the Scliooner Catharine v. Dickinson, 17 
How. 170, in which the rule is thus stated: "We think the rule 
dividing the loss the most just and équitable, and ais beat tending to 
induce care and vigilance on both sides in navigation." In subsé- 
quent cases arising in that court this rule is followed, and subse- 
quently the same language used to express it. It is sometimes said 
that the damage done to both ships is to be added together and the 
sum thereof equally divided. But this language is never used in 
such connection as to lead to the inference that nothing but the actual 
cost of repairs is to be taken into aecount. By the word "loss" or 
"damages" I understand the suprême court to mean the injury di- 
rectly and necessarily resulting from the collision. If a vessel be 
bound upon a voyage, and is, by reason of a collision, detained, the 
loss from détention is a part of the damages resulting from the col- 
lision; and if she is disabled by such collision, so that repairs are 
neeessary, the actual cost of such repairs is likewise part of the 
damages. And in either case such loss or damage is to be paid by 
the party solely in fault, if the fault be ail on one side, or to be di- 
vided if the fault be mutual. In both cases the rule as to what is 
"loss" or "damages" is the same. It is the injury necessarily result- 
ing from the collision. This is the view taken of the rule by Lowell, 
J., in the case of The Mary Patten, 2 Low. 196. The motion for re- 
hearing is overruled, and theorder affirming the decree of the district 
court is adhered to. 
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The Cbntennial* 

[Circuit Court, E. D. Lorfisiana. ïune, 1881.) < 

L Injueed Seaman— Wages of, etc. 

In case of injury by fault or neglect of offlcerg, the seaman is entitled to full 
wages until restored, and reimbursement for keep and médical attendance. 
But when he is sent to hospital, without expense to himself, no allowance can 
be made for keep and médical attendance. 
2. 8> ME— Passage Homb. 

In such a case, where the seaman is sent to a hospital in a port otTier thttii 
that at which he was shipped, he is entitled to his passage home, or the cost 
tliereof. 

In Admiralty. 

B. King Cutler, for libellant, 

B. Egan, for claimants. 

Pardee, g. J. "In case of injury by fault or neglect of officera, the 
seaman is entitled to full wages until restored, and for keep and 
médical attendance." Desty, Shipp. & Adm. and cases there cited, 
§ 155. 

A careful examination of the évidence filed in the record satisfies 
me that the libellant came to his injury — a broken leg — while in the 
performance of his duty, through no fault of his own, but solely 
from a faulty and dangerous gangway over which libellant and his 
comrades were ordered to carry coal. The injury was received in 
the night, at a coaling place, and the évidence is doubtful as to 
whether proper lights were furnished. It was the duty of the officers 
of the boat to hâve provided a safe and proper gangway and suitable 
lights. Short planks, so placed as to tip anâ slip, do not make a safe 
gangway for men to pass over carrying heavy articles of freight or 
fuel. 

Libellant's wages were $25 per month. The district court allowed 
six months for restoration, which is short enough for full récovery of a 
broken leg. As libellant was sent to hospital without expense to 
himself, no allowance can be made for keep and médical attendance. 
As libellant shipped at St. Louis and was left hère disabled, he is 
entitled to passage home, amounting to $12.50, as fixed by the dis- 
trict court. Libellant now asks for an increase of wages on the ground 
that the reçovery has not taken place in the six months allowed, but 

*Reporied by Joseph P. Homor, Esq., of the New Orléans bar. 
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now, over one year from the injury, there is not complète recovery. 
I find no évidence in the record on this subject, and therefore oan 
not consider it. 

The demahd for intérest on account of delay through the appeal 
is better founded. Five per cent, may be allowed, the légal rate in 
this state. No appeal should bave been taken on the évidence sub- 
mitted below. 

Let a decree be entered for $162.50, with intérest at 5 per cent, 
from January 10, 1880, and for costs in favor of libellant, and 
against respondents and eureties. 



The Gband Eèpoblic. 

{District Court, 8. B. New York. January 28, 1882.) 

i. Collision— MoRTGAGEE as Co-Libkllant— Maî Repkesent Intbkbst ov 
Insubbrb. 

The mortgagee of a vessel sunk by a collision is entitled, for the protection 
of his mortgage intérest, to come in on pétition as co-libellant in a libel flled 
by the owners against the offending vessel. He may aiso reprcsènt in such 
pétition the intérest of insurers, by their consent, who hâve paid a part of the 
loss. 
;2. ADMIKAI.TY JnRiBDicTioN—MARiNB Torts. 

In suçh cases the juriadiction rests upon the maritime tort. The injury to 
the inortgagee's intérest by the destruction of the vessel is an injury recogniza- 
ble in admiralty ; and the marine tort entitles him to relief hère, since he could 
maintain an action of trespass on the case at common law for a similar injury 
on land. 

In Admiralty. Pétition for leave to become co-libellants. 

Stapler é Wood, for petitioners. 

W, H. McDougall, for Martin & Kaskell. 

D. dt T. McMahon, for the Grand Eepublic. 

Brown, T>. J. On the twenty-second of June, 1880, a libel was 
filed in the above case by the libellants, as owners of thé steam-boat 
Adelaide, for damages from her being sunk in a collision with the 
'Grand Eepublic, on the nineteenth oî Juné, through the àllegedfault 
of the liattér. At the time of the loss of the Adelaiàe the présent 
petitioners, the Hârlan & Hollingsworth Company, held a mortgage 
upon the Adelaide, on which thé sum of $20,000 -wàs ôwing. A 
portion of the loss bas been paid to the mortgagees by certain insur- 
ance companies, in whose behalf also, as well as for themselves, the 
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petitioners now ask lea.ve to 1)6001116 co-libellants to recover for the 
injury to their interest as mortgagees of the vessel sunk by the col- 
lision. 

The tenth rule of this court provides that "in case of salvage and 
other causes, civil and maritime, persons entitled to participate in 
the recovery, but not made parties in the original libel, niay, upon 
pétition, be admitted to prosecute as co-libellants, on suoh terms as 
the court may deena reasonable." 

It is clear that the petitioners, as mortgagees, would be entitled "to 
participate in the recovery" for the destruction of their interest as 
mortgagees through the loss of the Adelaide. Admiralty courts hâve 
jurisdiction in ail cases of maritime torts conneçted with navigation, 
and this jurisdiction is exercised in favor of ail persons ■yvho would 
bave a remedy at common law for similar injuries by an action on the 
case. Philadelphia W. é B. Co. v. Philadelphia é H. De G. Go. 23 
How. 209, 215. A mortgçigee at common law can maintain an action 
of trespass, or of trespasa upon the case, fyr any injury to his interest 
as mortgagee, {Van Pelt y. MçGraw, 4 N. Y. 110; Manning v. Mon- 
aghan, 23.N. Y. 539;) and wheneyer such an injury arises through a 
marine tort, he has, therefore, upon the gênerai principles of admi- 
ralty jurisdiction, a right to relief in this court. 

"AU persons interested in the cause of action may be joined- as 
libellants; in a collision, for instance, the owners of the ship which 
is injured, the shippers of the goods, and ail persons affected by the 
injujry :whicb is the subjectot the suit." Dunlap,.Adm. Pr.,85. The 
most proper course is to join ail such persons in one suit, that the 
rights of ail may be determined in one trial and in one judgment. 
The petitioners are, therefore, within the provisions of rule 10, above 
quoted, and the gênerai principles governing the joinder of parties. 

There is some ambiguity in the language of the libel, so that it is 
not certain whether the libellants seek to recover the entire value of 
the vessel sunk, or only their own interest therein. A spécial reason, 
therefore, exists in this case for the joinder of the petitioners for the 
recovery of the damage to their interest as mortgagees through the 
same collision. 

Objections hâve been made to the petitioners' right to become co- 
libellants, upon the ground that admiralty has no jurisdiction to enforce 
a mortgage lien or to give a mortgagee possession. Bogart v. The John 
Jay, 17 How. 3i)9 ; Schuchardt v. The Angélique, 19 How. 239 ; The Sailor 
Prince, 1 Ben. 461 ; Morgan v. Tapscott, 5 Ben. 252. Thèse cases, how- 
ever, are ail cases of actions by the mortgagee for the enforcement of his 
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rights of contract under the mortgage directly against the mortgaged 
vessel. But it being held that the mortgage of a vassal is not a mari- 
time contract, no other ground of admiralty jurisdiction in thèse cases 
existed. The claim of the présent petitioners is wholly différent. It is 
for an injury to the petitioners' interest in one vessel inflicted through a 
marine tort by another vessel. In such cases tha admiralty bas juris- 
diction in favor of the injured party against the offending vessel by 
reason of the maritime tort ; and the petitioners hâve an interest in 
the vessel injured whieh is perfectly recognizable in admiralty, and 
which is therefore sufficicnt to entitle them to seek relief for that tort 
in this tribunal. Where jurisdiction of the res in admiralty bas 
aiready. been otherwise acquired in direct proceedings against the 
mortgaged vessel itself the mortgagee's interest in the res is recog- 
nized, and he may intervene for the protection of his interest either 
before or after the sale. The Old Concord, 1 Brown, Adm. 270 ; Schu- 
chardt v. The Angélique, 19 How. 239, 241. 

The pétition shows that the petitioners represent the insurance 
companies and act by their authority, and they may therefore prose- 
cute in behalf of the insurers, as well as of themselves, for the fuU 
amount of the mortgage interest. Fretz v. Bull, 12 How. 466, Monti- 
cello V. Mollison, 17 How. 152, 155; Garrison v. Memphis Ins. Co. 19 
How. 312; Hall v. Railroad Cos. 13 Wall. 367; Campbell v. The Ancho- 
ria, 9 Fed. Ebp. 840. 

The prayer of the pétition is therefore granted, and the petitioners 
may corne in as co-libellants upou the usual stipulation for costs. 
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In re Iowa & Minnesota Construction Co. 

BooNE aud another v. Iowa & Minnesota Constbuotion Co. and 

others. 

[Ovrcuit Court, D. Iowa, N. D. January, 1882.) 

1. KEirovAii op Cause — WHa May — Intbbvenobs. 

Where the intervening pétition cliarges f raud, and îs not in the nature of a 
bill, charging errors or irrègularities merely, or where it charges want of juris- 
dictlon and want of notice to coraplainants, and where no attack is made on 
any final judgmeni, but only on interlocutory orders, still withia the control of 
the State court, intervenors may remove the cause. 

2. Same— Local Préjudice. 

Where there has been no final trial or hearing, intervenors may remove the 
cause on the ground of local préjudice, on compliance with the provisions of 
the act of congress. 

3. Samb— How Effected. 

The filing of the pétition in the state court ipso fado removes the cause. 

4. Samb— RiGHT of Removal — Receivek. 

The pétition of intervention Is in the nature of a suit for relief as against 
défendants therein named, and the rlght of removal is not affected by the fact 
that a recelver had been appointed by the state court to wind up the alïairs of 
the corporation. 

6. Samb— RiGHT of Intervenues. 

The rlght of intervenors to a preliminary injunctlon to restrain further pro- 
ceedings until there can be a hearing on the merits, follows as a matter of 
course. 

Motion to Remand. 

MoCbary, 0. J. That the intervening pétition, filed în thîs case in 
the state court by George Boone and Francis B. Hinckley, présents a 
controversy between citizens of Illinois on one sida and citizetos of 
Iowa on the other side, is conceded. But it is insisted that the case 
was, nevertheless, not removable, because the pétition of intervention 
is a supplementary proeeeding, so connected with the original pro- 
ceeding as to form an incident to it, and substantially a continuation 
of it. To détermine whether or not this is so we must look to the 
record. The proceedings in the state court were instituted in 1875 
by a pétition presented by L. Schoonover, trustée, alleging that he 
was a judgment creditor of the said Iowa & Minnesota Construction 
Company, and stating the names of the stockholders in that corpora- 
tion, with the sum subscribed by each. He alleged the insolvency of 
the corporation, and prayed the appointment of a receiver. This 
v.lO.no.é— 26 
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application was set down for hearing at the March term, 1875, and 
notice to the stockholders was ordered to be served by publication in 
a newspaper, and by sending the sarae through the mail. At th& 
said March term, notice having been so given, the said L. Schoonover 
was appointed receiver, and authorized to dispose of the assets, col- 
lect the assessments from stockholders, and to pay the debts. There 
was no appearance for the stockholders. The court from time to 
time thereafter ordered assessments upon the stock to be made and 
<5ollected, and the receiver from time to time reporfced as to his doings, 
and the proceedings were still pending and imdisposed of in the state 
court, when, on the seventh day of November, 1881, the said Boone 
and Hinckley appeared for the first time, and filed therein their peti- 
iion of intervention, by which they allège in substance that they are, 
and hâve ever since the commencement of said proceedings been^ rési- 
dents and citizens of Illinois, and that they hâve had no notice of 
said proceedings. They aver that a certain large claim against the 
corporation, held by one Stacy, for whom the said Schoonover, the 
receiver, is assignée, is fraudulent; and that the said Schoonover has 
not defended against it; and that Stacy is in fact largely indebted to 
ibe incorporation. Frand, collusion, and conspiraey are charged ; and 
the prayer ia that there maybe accounting as between Stacy and the 
corporation, and that the receiver may be enjoined frotn proceeding, 
by suits at law or otherwiae, to eollect from the intervenprs .tbeir 
unpaid stock, and applying the same to the payment of the alleged 
fraudulent claim of Stacy; also that the order appointing said 
Schoonover as receiver be set aside. The rule by which yfe are to be 
■giTided in determining whether this is a removable'Côhtrbversy has 
béen séttled by répeated adjudications of the suprèiùe court, and is 
us'foUows: ■ ■ ■ . - 

" This court cannot entertain jurisdiclion to set aside the jifdgment of a 
stiité court for mère irregularity, or in a Ciise whère tbe proceeding is merely 
tautamount to the commOn-laW practice of moving to set aside a judginent 
for irregularity, or to a writ of errer, a bill of review, or an appeal; but it 
has jurisdictionof a bill to set aside a judgment for fniud, or upouithe grbund 
that it was rendered by a court having no jurisdiction." Gaines v. Fuentes, 
92U. S. 10: .Ba;TOW V. ZfMwton, 99U. S. 80.. . . 

That the rëûloval ôf the case is liot prohibited by the doctrine 
-annouriced in thèse cases is cléar for sèveral reasons : ' 

(i) The intervening pétition charges fraud, and is, therefore, not in the 
nature of the bill chargiiig errer or irregularities metely. (2) It charges waut 
of juiisdietion, and that the proceedings complained of bave been liad with- 
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out notice to complainants. For the purposes of the présent motion I sup- 
pose this must be takèn as true. (3) The intervenors do net attack any final 
judgmentof the state court, but only the interlocutory orders made from time 
to time, and which, at thetime of the intervention, were still within the con- 
trol of the state court. 

Another considération, however, is still more conolusive of the 
question. The pétition for removal is not based entirely upon the 
citizenship of the parties. It charges local préjudice, and prays 
removal upon that ground also. Now, if we consider the proceeding 
in the state court from the beginning as one suit, and also assume that 
the intervenors had notice, and were proper parties, still it is clear that 
there has neyer been a final trial or hearing, and that, therefore, the 
pétition for removal, upon the ground of local préjudice, is in time, 
and perfectly good. It may be that, if thèse assumptions are found 
upon investigation to be correct, we may be constrained to hold the 
intervenors bound by some of the orders of which they complain, 
unless they can successfuUy attack them for fraud; but, however this 
may be, the light of removal is clear. We are not called upon, in 
passing upon that question, to inquire what the ultimate judgment 
maybe upon, the issues presented. It is enough that the parties are 
citizens of différent states; that the amount involved exceeds $^00, 
exclusive of çosts ; that the proper affidavit of préjudice is filed; and 
that the cause had not been finally tried or determined when the péti- 
tion for removal was filed. AU thèse conditions we find fulfilled, 

It remains to consider the question whether the intervenors were 
parties to the suit in the state court, at the time they filed their péti- 
tion and bond for removal. I suppose the theory of the receiver of 
such creditors as sustain his action isthat the intervenors hâve been 
parties from the beginning by virtue of the publication of notice or 
sending thereof through the mails, or both. If this be so, that is the 
end of controversy on this point; but the intervenors deny this, and 
assert that they never were parties until they made themselves such 
by filing their pétition of intervention; and upon this theory the 
counsel for the receiver insist that they had no right to intervene 
withoutleayeof court, which was not obtained, and that they were, 
therefore,, not parties. The right to intervene, under the Code of 
lowa, is given absolutely and withqut condition to "any person who 
has an interest in the litigation," whether he be interested in thesuo- 
cess of one or the: other party to the action, or against both. Code 
of:18|3,J.2Ç8i3., '_ ^ ^ , 'ïf_^.| 
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The manner of the intervention is provided by the same Code, § 
2685, as follows: 

" The intervention shall be by pétition, which must set forth the facts on 
which the intervenor resta, and ail tîie pleadings therein sJiall he governed by 
the same principles provided for in tJiis chapter. But if such pétition is 
filed during the terrn.the court .sliall direct the time in which ananswer shall 
be filed thereto." 

No action by the court seems to be necessary to an intervention. 
The party who intervenes appears to bave the same right to file bis 
pétition of intervention that tbe original plaintiflE bad to commence 
bis suit. Tbere is no provision for obtaining leave of court, and as 
he may file bis pétition at any time, "either before or after issue bas 
been joined in tbe cause," it is clear that he may file it during a 
vacation, and tberefore necessarily •without leave of court. If filed 
during term the court shall direct the time in which the answer 
shall be filed. This is upon the supposition that the adverse parties 
are présent, and are advised of the filing. If filed in vacation tbere 
is no provision as to tbe time of answering, except that it shall be 
governed by the rules prescribed for pleading in other cases. I think 
the intervenors correctly construed this provision as authorizing tbe 
service of notice to tbe adverse parties requiring an answer at the 
next term as in cases of original suits. This ruling is not in conflict 
with anytbing to be found in tbe case of BarkduU v. Callanan, 33 
lowa, 391. In that case a pétition of intervention was filed in vaca- 
tion, and the court distinetly say that such filing was "autborized by 
section 2932 of the Ee vision," which is the same as section 2685 of 
the Code of 1 873, above qaoted. The pétition for intervention was 
afterwards, upon notice, stricken out, and leave to refile was refused. 
The court say: "We cannot détermine tbe correotness of this ruling, 
for na exception was taken to it." Tbere was a motion for change of 
venue, which was overruled; and the court say, properly, "because 
her pétition of intervention bad been stricken from tbe filesi" and she 
was, tberefore, not a party. The case does not bold that leave of 
court is necessary to tbe filing of a pétition of intervention, but, on 
the contrary, bolds that such a pétition may be filed in vacation, and 
tberefore impliedly holds that it may be done without such leave. 

A question is made as to whether it was necessary for intervenors 
to présent their pétition for removal to the state court. If this were 
a new question I sbould bave grave doubts upon it; but it seems to 
be settled that the filing of a proper pétition in the state court ip«o 
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facto removes tlie cause. Osgood v. R. Co. 2 Cent. L. J. 273; Mer- 
chants', etc., Bank v. Wkeeler, 13 Blatchf . 218 ; Connor v. Scott, 4 
Dill. 242; Article on Eemoval of Causes, 2 Cent. L. J. 730, and 
cases cited. 

It bas been siiggested that tbis proceeding was not a suit in the state 
court within the meaning of the acts oî congress, and therefore not 
removable. I am, however, of the opinion tbat the pétition of inter- 
vention is in its nature a suit wherein the intervenors seek relief as 
against the défendants therein named, and the right of removal in 
such a case is not affected by the fact that the state court had ap- 
pointed a receiver who was proceeding to wind up the affairs of the 
corporation. Os^ooti v. E. Co. 2 Cent. L. J. 273. If -we assume that 
the subject matter of the controversy was in the possession of the 
state court, the right of removal still remains, as was distinctly held 
by the suprême court in Kern v. Hitidekoper, 103 U. S. 485, (see 
pp. 490, 491.) 

The motion to remand must be overruled. 

The question of the right of the intervenors to an injunction to 
restrain further proceedings until there can be a hearing upon its 
merits, was not discussed by counsel at the hearing, but I suppose 
the granting of that application foUows as a matter of course. 
There would be no propriety in our entertaining jurisdiction of the 
case made by the intervening pétition, and refusing to restrain the 
receiver from disposing of the estate and paying the debts now alleged 
to be fraudulent. A temporary injunction may therefore issue to 
restrain the défendant named in the pétition of intervention, as 
therein prayed, until further order of the court, upon the intervenors 
giving bond with the usual condition, in the sum of $2,000, with sure- 
ties to be approved by the clerk. 
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BCPOED & Co. V. StBÔTHBÎI & CONKLIN, 

John Dere & Co. ». Stbother & E. Conklin. 

BoYD, Adm'r, etc., v. Bradish and another. 

(Circuit Court, D. lowa. November ïerm, 1881. ) 

1. Removal op Cause afteb Judgmbnt. 

Where a supplemental proceeding is a mère mode of exécution or relief 
inseparably conn'ected with the original judgment or decree, it cannot be re- 
moved, although some new controveray or issue between piaintiff in the original 
action and a nevr party may arise out of the proceeding. But where such pro- 
ceeding is not a mère mode of exécution or relief, but involves an independent 
controversy with a new or diiïerent party, it may be removed into thé fédéral 
court. 

2. Same — Cause, whbn Remandkd. 

Where the plaintiff in a suit in a state court obtained judgment agajnst thç 
défendant, garnished certain parties, and, after taliing issue upon the answer 
of the garnishees, removed the issues thus made to the circuit court of the 
United Btatcs, hdd,' on motion by the original défendant and the garnishees to 
remand the c^use, that the motion he maintained, on the ground that the pro- 
ceedings are a mère mode oï exécution or relief, inseparalily çonnected with 
the original judgment. 

3. SamB— Motion to Remand, when Dbnibd. 

In an action in the state court against a corporation, incorporated tmder the 
laws of tlie state of lowa, the plaintiff obtained judgment, and, ui^ou a return 
of the exécution unsatisfied, he proceeded against certain stoclîholders in the 
corporation under the provisions of chapter 181, title 9, of the state court, and 
removed thèse proceedings into the circuit court of the United States. Hdd, 
on motion to romand, that the. motion be denied, on thé ground th«t such pro- 
ceedings involve an independent controversy with new parties, against whom 
thè plaintiff seelis to establisli a new liability. 

Motion to Eemand. 

Reed é Marsh and Willett de Willett, for the motion. 

Martin, Murphy é Lynch and Broivn é Wellington, contra. 

Love, D. J. The foregoing cases are now before us upon motions 
to remand the same to the state courts from which they were brought 
into this court. The motions to remand are ail placed by counsel 
upon the same gênerai grounds. It is insisted as to each of thèse 
cases that it is a proceeding supplemental to the original cause out 
of which it grew, and being a mère appendage to the judgment ren- 
dered in the original case it cannot be separated from the same and 
brought for adjudication hère. Thèse several motions may therefore 
be considered together. 
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Liiere is no question of jurisdiction in ariy oî thèse cases, as far as 
oitizeusliip and the amount involved are concerned. 

Tiie.flrst two causes are prooéedings by garnishment. The plaîn- 
tiffs in thèse cases obtained judgments against the défendants in the 
etate court, caused certain parties to be garnished, and having taken 
issue ùpon the answers of the garnishees, the plaintiff removed the 
issues thus. made for détermination into this court. The original 
défendant and the garnishees now move to remand. 

"In the third case the plaintiff, a citizen of Wisconsin, obtained a 
judgment in the state court against an lowa corporation, and having 
failed to obtain satisfaction of the judgment he seeks by this action 
to make the présent défendants, who are stockholders in the corpora- 
tion; liable, in pursuance of ohàpter 181, title 9, of the Code of lowa. 
The plainfcifi in the présent action against the défendants, one of 
whoœ is a director and the other a etockholder in the cor^oi$ition, 
sets out his judgment and the return of exécution nulla bona; charges 
the. défendants with certain alleged fràilds to his injury within the 
provisions of the statute; and prays judgment for his damages. The 
plaintiff caused the proceedings against the stockholders tobe re- 
moved. into this court. The défendants move to remand tp the state 
court. . . . . - : 

Whatisthe true principle applicable to this clasa of rèmoval 
cases? .By what rule or criterion may we détermine vyhejtheif or not 
a proceeding which is merely auxiliary tO the main judgment or 
decree may be transferred from the state to the fédéral court ? It is 
idle to say that a supplemental proceeding cannot be removed because 
it is an appendage or séquence of the original suit. This is, at best, 
but reasoning in a circle. It is as if one were to affirm. that a sup- 
plemental proceeding cannot be remb^ed, because it isa, supplemental 
proceeding. It is, in fact, substitiiting one form of words.fôr another 
form of words. We must, if. possible, find some other principle to 
guide our judgment in such cases. It seems to me that the true 
principle is this : Where the supplemental proceeding is in its char- 
aoter a mare mode of exécution or of relief, insèparably connected 
with the original judgment or decree, ifc cannot be removed, notwith- 
standing the fact that some new controversy. or issue between the 
plaintiSiîn the original action and a new party may arise out of the 
proce'editig. But where the supplemental pfoôeediing is not merely a 
modeiOÏ «xecution or relief , but wierè it, in fact, involves an, inde- 
pendent «con-troversy with. some new and différent .p.artyf it rflay be 
removed into the fédéral court; always, of course, .assuiping i that 
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otherwise the proper jurisdictional facts exis^t. Every court must, 
in the nature of things, hâve the right, as well as the power, to carry 
its own judgments into exécution. To take from any court the pré- 
rogative of executing its own judgments by proper process or by sup- 
plemental proceedings, when necessary, would be to cripple its juris- 
diction in a most essential matter. It would, therefore, be diffioult 
to persuade us that congress meant by the provision in the act of 
1875 for the removal of "suits of a civil nature" to authorize the 
transfer of coiitroversies growing out of mère modes of exécution and 
relief, thns directly interfering with the state courts in the exécution 
of their own judgments. It is not in this sensé that the worda "suits 
of a civil nature" are ordinarily used. 

Now, the process of garnishment after judgment is clearly a mode 
of exécution. Its purpose is to obtain satisfaction of the judgment 
out of the debtor's effects which may be in a third person's hands. 
The garnishment, therefore, is inseparably connected with the judg- 
ment. If money is realized it is to be applied to the satisfaction of 
the judgment. Suppose that an issue, taken upon the garnishee's 
answer, should be removed to the fédéral court, (the original case 
remaining, as it must remain, in the state court,) and suppose the 
fédéral court should deliver judgment against the garnishee, and by 
exécution or otherwise the money should be coUected, how could 
the fédéral court enter satisfaction, the judgment not being under 
its control ? We see in this the embarrassment that must arise from 
the attempt to separate the garnishment proceeeding from the judg- 
ment, the latter remaining in one court and the former carried to 
another and différent court. 

This branch of the rule is clearly illustrated by the case of Webler 
V. Humphreys, 6 Dillon, 223. The motion in that case was manifestly 
a mode of exécution. The plaintiff had a judgment against a Mis- 
souri corporation, and the statute of Missouri provided substantially 
that upon a return of nulla hona the judgment créditer might, by 
motion, with due notice, obtain an order from the court for exécution 
against a stockholder to an amount equal to the balance of bis unpaid 
stock. Hère the unpaid stock is treated as assets belonging to the 
corporation, and the statute provides the judgment créditer with a 
mode of exécution to reach such assets. It was held by the circuit 
court for the district of Missouri that the motion could not be trans- 
ferred from the state to the fédéral court, notwithstanding the fact 
that there was a new controversy between the plaintiff and a new and 
différent party. 
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The other braucli of the rule, that there can be no removal where 
tlie Bupplemental proceeding is a mode of reiie/inseparably connected 
with the original judgment, is illustrated by the case of Ghapman v. 
Bargcr, 4 Dillon, 557. In this case it was held that the proceeding 
under the occupying claimant law, for the value of improvements 
after judgment in ejectment, cannot be removed to the fédéral court. 
In this class of cases the statute of lowa provides a mode of relief after 
judgment for the occupying claimant. Upon the filing of his pétition 
the exécution of the original judgment is to be suspended. The value 
of the improvements is to be ascertained, and also the value of the 
land aside from the improvements. The plaintiff in the main action 
may thereupon pay the appraised value of the improvements and take 
the property. If the plaintiff fail to do this after a reasonable time 
to be fixed by the court, the défendant may take the property upon 
paying the value of the land aside from the improvements, etc. Now 
it is obvious that this relief is inseparably connected with the judg- 
ment in the main action. A court not having the judgment in the 
main action under its control, could not give to the parties the full 
measure of relief provided by the statute ; for supposing the owner 
of the land should pay for the improvements, he would be entitled to 
an exécution to put him in possession of the property, and a writ of 
possession could issue only upon the judgment in ejectment. 

It is obvious, therefore, that the motion to remand the first two 
cases above named must be sustained. 

As to the third case, it stands upon wholly différent ground. The 
proceeding in this case is not in any sensé a mode of exécution or 
relief aiter judgment. It does not aim to reach assets of the corpo- 
ration in the hands of a stockholder or director. It seeks no relief 
whieh is inseparably connected with the judgment against the corpo- 
ration. The plaintiff in his pétition charges the défendants, as stock- 
holders and directors of the corporation, with certain fraudulent acts 
and représentations within the terms of the lOTlst section of the 
Code of lowa, and prays judgment for damages as provided for in 
that section. The section is as foUows : 

"Intentional fraud, in failing to comply substantially with the articles of 
incorporation, or in deceiving the public or individuals in relation to their 
means or their liabilities, shall subject those guilty thereof to fine and impris- 
onment, or both, at the discrétion of the court. Any person who has sus- 
tained injviry from such fraud may recover damages therefor against those 
participatir.g in such fraud." 
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Hère is a distinct and independent cause of action given by tîie 
last clause of the section. The plaintiff's allégations are founded 
upon facts which he claims bring him within the terms of this sec- 
tion. The gravamen of his action is fraud, and he prays judgment 
for damages. It may hâve béen necessary for him to set out the 
judgment and show tliat an exécution has been returned unsatisfied, 
to meet the conditions of the 1083d section, but the judgment is not 
the foundation of his action. He has a controversy with new parties 
distinct from that upon which the judgment was rendered; He seeks 
io establish a new liabilityagainst thèse new parties. 

It is further argued by défendant that this action cannot be main- 
tained hère because it is in the nature of an action to enforee iastat- 
utory penalty. To this the answer is that it is hot an action to 
recover penalties, but unliquidated damages. It is a civil, not a 
pénal action. Its object is not punishment, but indemnity for a civil 
injury. It is to no purpose to say that the same section of the stat- 
utes provides for the punishment of the ofïence committed by the 
défendants as a crime. It is not unusual foç the same statute thus 
to provide for indemnity by civil action to the individual injured, and 
■protection to the public by pénal action and indictment. 

The motion to remand in this case is denied. 

Note, Proceedings in garnishment process are ancillary to tJie main suit, 
and they cannot be removed after judgment, Fratt v. Albright, 9 Fed. Bep. 
634.— [Ed, 



Mabion V. Ellis,* 

{Circuit Court, E. D. Lovùiana. February 14, 1882. ) 
JuliiSDicTioN OF Circuit Courts — Tbansfer opNegotiable Paper to Givb 

JUEISDICTIOH. 

Where a citizen of one state transfers mortgage notes lield by Lim to a citi- 
zen of another state, or a foreigner, wlio thereupon, by virtue of his citizenship, 
brings suit upon tlie same in a circuit court, the circuit court will take juris- 
diction of suoh a suit, altliough the transfer was inade for tlie purpose of giving 
the court jurisdietion, provided such transfer be not accorapanied with an 
agreement to retransfer the property to the grantor after the termination of 
the litigation. The court, in the absence of such agreement, will not inquire 
into the motives which induced the transfer. 

Be iMveaga v. Williams, 6 Sawy. 574, followed. 



•Reported by Joseph P. Horuor, Esq., of the A'ew Orléans bar. 
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Pardeb C. J. When this cause was lately before the court,* it was 
dccided that "the demurrers herein filed will be sustained except 
so far as the issue of Marion's ownerahip is concerned, and that will 
leave the pétition or cross-bill substantially a plea to the jurisdiction, 
on the ground that Marion bas been coUusively made a party in 
order to give the court jurisdiction." On this plea to the jurisdiction 
évidence has been taken and the parties bave been heard. The évi- 
dence shows that the firm of Grobel & Co., being the holders of the 
mortgage notes in controversy, pledgod them to plaintiff, Marion, to 
secure the sum of $250 borrowed money; that the object of Grobel 
& Co. was to transfer the notes to such a holder as could institute 
foreclosure proceedings in the United States court ; that plaintiff, 
Marion, loaned the money to Grobel & Co., and took the notes in 
pledge, without any knowledge of the object of Grobel & Co. ; that 
he only learned the object after the transaction was completed. On 
this showing the matter is submitted to the court, and the question 
is whether the transaction is a pure simulation or a véritable contract. 

There seems to be no doubt that, as between Marion and Grobel & 
Co., the arrangement is a binding contract. Marion paid the money 
over, and has not been repaidi He took the notes in pledge, as he 
had a right to do. He had no knowledge of the object of Grobel & 
& Co., even if that object would affect the transaction. This con- 
clusion décides the plea adversely, for there can be no doubt that if 
plaintifE became the pledgee of the notes in good faith, he would bave 
undoubted right to bring suit for foreclosure. See Armstrongs v. 
Baldwin, 13 La. 566; Garrishv, Hyman, 29 La. Ann. 28; and see 
Giovanovich v. Citizens' Bank, 26 La. Ann. 15. The citizenship of the 
parties would give the court jurisdiction. 

The case of Lawrence v. Holmes, decided at the last term, was a case 
of simulation; in other words, "there was no actual transfer of the 
account sued on. The transfer alleged was a pretence." 

But it is urged that the friendly relations shown to exist between 
Marion and Grobel & Co., and the large amount of notes — over $3,000 
— given in pledge between friends" to secure so small a loan, — $250 — 
évidences that the transaction, although a contract, was one made to 
give the court jurisdiction, and it is argued that this is a fraud on the 
court. 

Concède that the contract of transfer was made by both parties 
with a view to enable suit to be instituted in this court, and still the 

*See 9 FED. Rei-. 3G9. 
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plea must fail under the rules laid down in numerous adjudicated 
cases. 

In the case of De Laveaga v. Williams, reporfced in 5 Sawy. 573, 
Mr. Justice Field said : 

" There is no doubt that the sole object of the deed to the eompliiinant was 
to give this court jurisdiction, and that the grantor has borne, and still bears, 
the expansés of the suit. But neither of thèse facts renders the deed inopera- 
tive to transfer the title. The défendants are not in a position to question 
tlie rigbt of the grantor to give away the property if he chooses to do so. And 
the court will not, at the suggestion of a stranger to the title. înquire into the 
motives which induced the grantor to part with liis iuterest. It is suificient 
that the instrument executed is valid in law, and that the grantee is of the 
class entitled under the laws of congress to proceed in the fédéral courts for 
the protection of his rights. It is only when the conveyance is executed to 
give the court jurisdiction, and isaccompaiiied witli an agieeiaent toretransfer 
the property at the request of the grantor upoti the termination of the litiga- 
tion, that the proceeding will be treated as a fraud on the court." See, also, 
Briggs v. French, 2 Sumn. 256; Smith v. Kernoolian, 7 How, 215; Barney v. 
Baltimore, 6 Wall. 288. 

Counsel, by brief, attempt to raise the question that Grobel & Co., 
being themselves the pledgees of the notes against défendant, had no 
right to repledge them to plaintiff. To this it may be answered : (1) 
That is no issue no^ in the case ; (2) the défendant can raise no such 
issue, it being no concern of his; (3) that so far as it was in this 
case it haa been settled by the ruling on the demurrers lately deeided. 

The complainant must hâve judgment on this plea to the jurisdic- 
tion. And as the balance of the defendant's pétition or cross-bill has 
been held bad on demurrer, there is nothing left in the case tb sustain 
the ôutstanding injunction to restrain the sale originally ordered in 
the premises. Judgment may therefore be also entered dissolving the 
injunction heretofore issued in this case, with eosts, and reserving to 
complainant his right to proceed on the injunction bond for ali dam- 
age incurred by reason of said injunction. 

Let a decree in accordance herewith be entered. 

îfoTE. A honaflde conveyance of property in controversy for the express 
purpose of conferring jurisdiction, is no ground for remanding a cause to the 
state court, {Hoyt v. Wright, 4 Ped. Eep. 168;) but a défendant can not ac- 
quire the right to a removal by the purchase of the interests of his co-defend- 
ants. Temple v. Smith, 4 Ted. Eep. 392. — [Ed. 
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Flagg and others v. Manhattan Et. Co. and others.* 
{Oireuit Court, 8. B. Neva York. December 21, 1881.) 

1. Corporations— GtJARANTT dp Dividend — Powbk ov Dibectoiis. 

An agreement between two corporations, whereby one guaranties the other 
a certain specifled annual dividend on its capital stock, is not a guaranty to its 
stockholders severally, but to the corporation, and the power to modify the 
terms of such guaranty is in the directors of such corporations, not in the 
Btockliolders. Where such power is lairly exercised by the directors, in view 
of ail the circumstances, and in good faith, a court will not interfère, even 
though, on the same facts, it might hâve arrived at a différent conclusion. 

In Equity. 

S. P. Nash, for plaîntiffs. 

D. D. Field, for défendants. 

Blatchfoed, g. J. This suit is bronght by three persons as indi- 
viduals and two persons as copartners, who claim to be owners of 
shares of the capital stock of the Metropolitan Elevated Eailway 
Company, 155, 10, 150, and 75 in number, of the par value of $100 
each, there being 65,000 shares in ail. The three companies défend- 
ants are railroad corporations organized under the laws of the state 
of New York, and will be called the Manhattan, the Metropolitan, and 
the New York. The first company had no lines of railway. The 
second and third companies had elevated railways in the city of New 
York. On the twentieth of May, 1879, the three companies entered 
into a written agreement known as the "triparte" agreement. It 
recites that the agreement is made "for the purpose of avoiding the 
danger of crossihg elevated railway traoks upon the same level, and 
otherwise securing to the people of New York the advantages of safer 
and more rapid transit through the action of one directing body." 
It provides for the exécution of the leases hereinafter mentioned, and 
contains other provisions which it is not important at this point to 
notice. On the same day the Metropolitan and the Manhattan exe- 
cuted an agreement of lease in writing. It recites that the Metro- 
politan ia authorized to construct and operate a Une of elevated 
railway in the city of New York, a portion of which, specifying it, is 
complète (1 and in opération by it, and is engaged in constructing other 
parts ; that the New York is the owner of and engaged in operating 
certain lines of elevated railway in said city over routes heretofore 
establislied by law for it, "which railways and routes at various 
places unité with the railways and routes" of the Metropolitan, "and 

♦Reported by 8. Nelson White, Esq., of the New York bar. 
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cross and eonnect and unité therewith at the same level;" that "the 
development of the business of passenger traffic on elevated railways 
in said city has made it necessary for each of said companies to run 
trains in such manner and with such speed and frequenoy that the 
<îroBsing of the trains of one company over and upon the tracks of 
the other company, and the running of the trains of both companies 
updn the portions of the tfack and route jointly owned or used by 
them, isdeemed impracticable except at the risk of inconvenience 
and delay to the public and danger to human life;" that, "after pro- 
tracted efforts to devise plans for operating ail said lines so as to 
afford to the public perfect fullness of accommodation and safety, it 
is the opinion of both companies that such management cannot be 
assured while the trains of the two companies are run under the con- 
trol of differing managing officers, or btherwise than by placing the 
lines of both companies under one sole control, with power to change 
f rom time to time the termini of routes, to regulate and limit the pas- 
sage of trains from the tracks of one company upon the tracks of the 
other at the Connecting and crossing points, and to do such other 
things and make such other changes, from time to time, in the entire 
management of trafSc upon the lines of both railways, as expérience 
may show to be necessary or désirable ; " that the Manhattan "is by 
law authorized to construct and operate elevated railroads in the city 
of New York, whether owned or leased by it, and is willing and 
désirons to accept," and the Metropolitan and the New York "hâve 
agreed to exécute and deliver to it leases of ail their respective rail- 
ways and properties as described in this instrument, and in a similar 
instrument of even date herewith to be executed by the New York," 
"as lessor to the Manhattan," "upon ail and singular the terms, 
agreements, and conditions herein and therein nientioned and set 
forth;" that the Metropolitan "has heretofore executed to the Central 
Trust Company of New York its first mortgage, bearing date July 10, 
1878," "securing the bonds therein provided for, the total amount 
thereof now issued and agreed to be issued being $8,500,000 of prin- 
cipal; that the Metropolitan "may be hereafter required" by the 
Manhattan "to issue further amounts of the said bonds secured by 
the said mortgage in excess of said $8,500,000," for the purpose of 
construeting and equipping extensions of the line of the Metropolitan, 
"payment of ail which bonds, principal and interest, is to be assumed 
by the Manhattan;" and that the Metropolitan "haa issued and 
agreed to issue its capital stock to the amount, at its par value," of 
$6,500,000, upon which stock the Manhattan "has agreed to guar- 
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anty the payment of a dividend of 10 per cent, per annum as herein- 
after provided." 

Then, by the agreement, the Metropolitan, "in considération of the 
rents, covenants, and agreements hereinafter mentioned, reserved, 
and contained, on the part of the Manhattan," "to be paid, kept, and 
perforipaed," leases to the Manhattan "ail and singular the railroad, 
or railway, now owned, operated, or constructed by it in the city of 
New York, as above described, and ail and singular the unAnished 
portigns thereof. now under construction, together withall its fran- 
chises, rights, and privilèges relating thereto, or to the construction 
and opération of its entire railtray as authorized, subject to the said 
mortgagej and to the terms and conditions under which said fran- 
chises are held by the company, with ail and singular the right, title, 
estate, and intârest whieh the Metropolitan Company bas in any real 
estate in the city oî New York heretofore acquired by it, or which it 
may hereaf ter acquire under eontracts already made therefor, being 
ail and singular the entire property and estate of said Metropolitan 
Company, except such of its franchises, rights, and privilèges as are 
or may be necessary to préserve its corporate existence or organization, 
and its interest in the covenants and conditions of this indenture." 
The lease is for 999 years from November 1, 1875, or so long. as 
the Manhattan "shall continue to exist as a corporation, and be capa- 
ble of exercising ail the functions herein stipulated on its behalf ;" 
the Manhattan paying to the Metropolitan the yearly rent of $10,000, 
payable semi-annually on the first days of January and July, the first 
payment of $5,000 to be made July 1, 1879, "and keeping and per- 
forming ail and singular the covenants and agreements hereinafter 
set forth to be by the Manhattan" "kept and performed." The 
Manhattan assumes and agrées to pay, as they respectively becorae 
due, the principal and interest of the said recited first-mortgage 
bonds of the Metropolitan, and keep it harmless from ail claims 
against it arising from ail or any of said bonds. Then foUows this 
article: 

"Art. 2. The Manhattan Company guaranties to the Metropolitan Com- 
pany an annual dividend of 10 per cent, on the capital stock of the 
Metropolitan Company, to the amount of $6,500,000; that is to say, the 
Manhattan Company will, eacli and every year during the term hereby 
granted, beginning with the first day of October, 1879, pay to the Met- 
ropolitan Company $650,000, free of ail taxes, in equal qxiarterly payments 
of $162,500 each, on the flrst days of January, April, July, and Oetobér, 
In each year, the flrst of such payments to be made on the first day of 
January, 1880, and the Manhattan Company will, from time to time, exécute 
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in proper form a guaranty to the above effect, printed or engraved upon the 
certificiites of stock of the Metropolitan Company, and, as such stock certifi- 
cates are surrendered for cancellation and reissue, will, from time to time, at 
the request of the holder, renew such guaranty upon ail reissued certificates." 

It is then provided that the portions of the railway of the Metro- 
politan whieh were completed on the thirty-first of January, 1879, 
shall be deemed to hâve been operated from the close of business 
hours on that day by the Manhattan, and ail such opération from 
and after that time shall be for the account of the Manhattan ; that 
the Manhattan shall run the railways, and keep them in repair and 
working order, and suppliod with rolling stock and equipment ; that, 
"in addition to the rental hereinabove provided," it shall pay ail 
taxes, assessmenta, duties, imposts, dues, and charges which shall 
become payable by the Metropolitan, or be imposed on the leased 
property, or its business, earnings, or ineome; that the Manhattan 
will save harmless the Metropolitan against ail expenses of operat- 
ing the railways, and ail claims and suits for injuries to persons and 
property, or for causing the death of any person, or for any other 
thing in the opération or management of the leased property, or for any 
breach of contract by the Manhattan in carrying on the business, 
and will défend ail suits and claims brought against the Metropolitan 
in respect of any matter arising out of the management or opération 
of said railways since January 31, 1879, and that, in case the 
Manhattan shall at any time fail to pay in full said cash rental, "or 
the guarantied dividend aforesaid, as the same shall become pay- 
able, or fail or omit to keep and perform the covenants and agree- 
ments herein contained, or any of them, and continue in default in 
respect to the performance of such covenant or agreement, or pay- 
ments, for the period of 90 days," the Metropolitan may enter on the 
leased railways and premises, and thenceforth hold, possess, and en- 
]oy them as of its former estate, and, upon such entry, the interest 
of the Manhattan therein shall cease. The Manhattan then agrées 
with the Metropolitan that it will exécute, acknowledge, and deliver 
"any and ail instruments for the more effectually assuring unto the 
Metropolitan" "the payment of the cash rental and dividends herein- 
before reserved or agreed to be paid." On the same twentieth of 
May, 1879, an agreement of lease, in writing, was executed by the 
Manhattan and the New York, in like terms, in ail respects, mutatis 
mutaudis, with the one between the Manhattan and the Metropolitan. 

Under thèse agreements of lease the Manhattan proceeded to oper- 
ate the railways of the other two companies. On the second of July, 
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1881, the people of the state of New York brought a suit in the su- 
prême court of New York, against the Manhattan, the complaint iu 
which sets forth the fact of said leases, and the opération of the 
roads unciler them by the Manhattan; that by their terms it agreed 
to pay outatanding obligations of the other two companies amounting 
to very large sums, and, under them, is now liable for the payment 
of bonds of said companies, amounting in the aggregate to about 
$21,000,000, and the interest thereupon, and for the payment of ail 
taxes on said roads, and to pay to said companies certain additional 
fixed charges created by said leases, and which aggregate more than 
$1,300,000 per annum; that the Manhattan is, and for a long time 
bas been, operating said railroads at a great loss, which loss for the 
year ending Seplember 30, 1880, was, according to the estimâtes, 
about $500,000; that the continued opération of said road by it will 
resuit in further loss to it ; that it owes, and for a long time past bas 
owed, a sum exceeding $900,000 for taxes unpaid, a large part of 
which has been due for more than one year; that it has no assets 
with which to meet its existing indebtedness, and the requirements 
of said leases, except the receipts which accrue to it, from time to 
time, from said roads, which fall short of its annnally-accruing obli- 
gâtions to the amount of at least $1,000,000 per annum; and that, 
on or about April 25, 1881, it addressed a communication in writing 
to the mayor, comptroUer, and corporation counsel of the city of New 
York, whei'eby it declared itself to be unable to defray its obligations, 
especially its indebtedness for taxes, and in substance declared itself 
insolvent and showed it had been so for more than a year. The com- 
plaint prayed a dissolution of the incorporation of the Manhattan, 
and a forfeiture of its corporate rights, privilèges, and franchises, and 
the appointment of a receiver of its property, and of a temporary 
receiver. On the twelfth of July, 1881, the Manhattan answeredthe 
complaint, denying its insolvency, admitting that during the year 
ending September 30, 1880, the said roads were operated by it at a 
loss, and that, on or about the twenty-fifth of April, 1881, it ad- 
dressed a communication in writing to the mayor, comptroUer, and 
corporation counsel of the city of New York, and denying the other 
material allégations of the complaint. On the thirteenth of July, 
1881, the suprême court, by Mr. Justice Westbrook, after a hearing 
of both parties, appointed John F. Dillon and Amos L. Hopkins to 
be temporary receivers of the Manhattan. On the twenty-third of 
July, 1881, the New York presented to the suprême court a pétition 
v.l0,no.4— 27 
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in said suit, praying that the Manhattan and the receivers be directed 
to deliver over to the New York its railways and other property. 
The pétition allèges that the Manhattan owes the New York for gross 
rental, dividend rental, and interest on mortgage bonds |465,000 
and bas not paid the taxes assessed on the New York for 1879 
and 1880; that the New York owes no debts except its first- 
mortgage bonds to the amount of |8,500,000, and claims for dam- 
ages and taxes which the Manhattan is bound to pay, and bas a con- 
sidérable cash surplus on hand; that the Metropolitan owes first- 
mortgage bonds to the amount of $10,818,000, and second-mortgage 
bonds to the amount of $2,000,000; that the netearnings of the rail- 
ways of the New York for the last two years hâve been more than 
enough to pay the interest on its bonds and dividends of at least 10 
per cent, to its shareholders, but the net earnings of the railways of 
the Metropolitan bave been barely enough to pay the interest on its 
bonds; that the dividend rental paid to the Metropolitan, for the six 
months prior to July, 1881, bas been paid out of the earnings of the 
New York ; that the indebtedness of the Manhattan to the New York 
is increasing every day, and the railways of the New York and the 
Metropolitan are now run at the expense and risk of the New York; 
that the structures and roUing stock of the New York and the Metro- 
politan bave not been kept up to the standard required by the tripar- 
tite agreement and the leases, and the falling oiï in this respect bas 
been greater on the New York railways than on the Metropolitan ; 
that the Manhattan bas kept up the structures and rolling stock of the 
Metropolitan better than it bas kept up those of the New York; that 
a considérable number of the engines of the New York bave been sold 
by the Manhattan, which bas neither replaced the same nor paid the 
proceeds to the New York ; and that the New York, if it got back its 
railways in their présent condition, would bave to pay a large sum to 
replace its rolling stock and structures in the state in which the Man- 
hattan took them. This pétition was brougbt to a hearing before 
Mr. Justice Westbrook on the fourteenth of September. No décision 
on it being made, the New York, on the thirtieth of September, pre- 
sented a supplemental pétition, praying the same relief, and setting 
forth that sinoe the default of the Manhattan in not paying to the 
New York the various sums of money which were due on July 22d, 
90 days bave elapsed, the last day of the 90 being September 29th ; 
that none of said moneys hâve been paid except $50,000, paid before 
the former pétition was brougbt ; that on the twenty-ninth of Sep- 
tember the New York demanded of the Manhattan and of its receiv- 
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ers payment of said sums, but they were not paid ; that by reason 
thereof a forfeiture of said leasehold estate bas accrued to the New 
York, aad that it ia entitled to the possession thereof. This supple- 
mental pétition was brought before the court on the tliird of October, 
and, after hearing the plaintiffs in the suit and the receivers, and 
the New York, the Metropolitan, and the Manhattan, an order was 
made giving leave to the Manhattan and the Metropolitan to answer 
on or before October 5th, and directing that the supplemental pétition 
be coiisidered as part of the original pétition. 

On the eighth of October, 1881, the receivers put in an answer to 
the pétition of the New York, and the Manhattan put in an answer 
to it similar to the answer of the receivers. The answer sets up that 
on or about August 31, 1881, one Watson brought a suit in this court, 
by leave of the said suprême court, in behalf of himself and ail other 
stoekholders of the Manhattan, against the New York and the Metro- 
politan and the receivers, by âling a bill of complaint and serving 
process on the défendants, the same being what is known as a stoek- 
holders' suit, and, in substance and effeet, a suit by the Manhat- 
tan against the New York and the Metropolitan to hâve judieially 
determined whether the New York and also the Metropolitan are not 
indebted to the Manhattan each in the sum of $6,500,000, the bill 
alleging an indebtedness of the New York to the Manhattan of 
$6,500,000 and seeking to enforce suoh liability, and praying an 
accounting of the opérations of the lease from the New York, and 
that the New York be decreed to pay to the Manhattan or to the 
receivers such sum as may be found due ; that the légal rights and 
equities of the New York and the Manhattan are neoessarily involved 
in said suit, and the suprême court ought to leave the rights of the 
parties to be determined therein on issues regularly made and tried 
on proof; that the suprême court should not, as a court of equity, 
enforce the forfeiture asked, but leave the New York, by ejectment or 
other remedy at law, to recover possession of the property ; that there 
are $13,000,000 of Manhattan stock outstanding in the hands of 
numerous and scattered holders; that the effeet of granting an order 
of forfeiture will be to destroy the value of such stock beyond repair; 
that on the last day of September an injunction order was in force, 
granted by Mr. Justice Westbrook, in said suit, restraining the Man- 
hattan and its officers from interfering in any way in the business of 
the Manhattan ; that the three companies are, and were on the thir- 
tieth et September, by an injunction issued in a suit in this court, 
each of them enjoined from paying any taxes imposed on the capital 
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stock and personal property of any one oî them by the city of New- 
York for the year 1880; that the New York, in a suit brought by it 
in July, 1881, against the Manhattan and the Metropolitan, obtained 
an injunction order restraining the Manhattan from parting with any 
monej'fl then in the possession or under the control of the Manhattan, 
which had been or might be received by it from traffic on any of the 
railways of the New York, except as required strictly for the opéra- 
tion of the railways of the New York leased to the Manhattan, which 
injunction was in force on the iast dayof September; that the Man- 
hattan is not in default for not paying taxes assessed on the New 
York for the years 1879 and 1880 ; that as to the remainder of the 
taxes assessed on the New York, the Manhattan, because the taxes 
were excessive, unequal, and illégal, determined, with the concurrent 
consent of the New York and the Metropolitan, that payment of them 
should be refused and proceedings be taken to review such unlawful 
taxation, and such proceedings were taken and are pending in the 
name and at the request of the New York to contest the legality of 
said taxes and the obligation of the Manhattan to pay them ; that the 
alleged default of the Manhattan in not paying the taxes assessed 
upon the New York in the years 1879 and 1880 was in accordance 
with the express instructions of the New York to that effect, and the 
action of the Manhattan in relation thereto was essential to the pro- 
tection of the rights of the companies parties to the triparite agree- 
ment, and of the stockholders of each of said companies ; and that on 
or about the first of October, 1881, the New York and the Metropolitan 
demanded of the receivers the payment of rent alleged to be due to 
them respectively from the Manhattan under said leases. 

Mr. Justice Westbrook rendered a décision on the pétition of the New 
York, at a date stated in the bill in this suit to hâve been on or about 
the fourteenth of October, 1881. The décision refers to the fact that 
in the tripartite agreement the Manhattan agrées to issue and deliver 
to the New York and the Metropolitan its two bonds, each for $6,500,- 
000, payable on demand, — one to a trustée for the stockholders of 
the New York, and the other to a trustée for the stockholders of the 
Metropolitan, with authority to the trustées respectively to use the 
same, if they see fit, in payment for the stock of the Manhattan at 
par ; and that the said bonds were executed and exchanged for stock 
in the Manhattan, so that the New York and the Metropolitan, or their 
stockholders, beeame the ownèrs of the entire capital stock of the 
Manhattan, then amounting to $13,000,000. Mr. Justice Westbrook 
held that the mère appointment of the receivers did not terminate the 
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lease, nor did the insolvency of the Manhattan, if it were insolvent; 
that the court had no power to settle the questions involved sum- 
marily, or otherwise than in an action regularly instituted by the New 
York to recover the property ; that the failure to pay the taxes did not 
forfait the lease, because the New York had approved the non-payment, 
and because there was a proper question as to the lawfulness of the 
taxes not paid; and that the testimony as to a breach of the lease by not 
keeping the road of the York in repair was conflicting. As to the 
default for 90 days in paying the rent, the judge remarked that the New 
York had obtained the said injunction against the Manhattan, and 
could not enf orce a forfaiture arising from the non-payment of money, 
when it had itself enjoined the Manhattan from using the principal 
part of its revenue for any sueh purpose. The judge then proceeds 
to say: 

" Waiving, however, this point, there is another of great importance also 
made by said answers of the Manhattan Company and the receivers, which 
will now be stated. It will be remembered that the capital stock of the Man- 
hattan Company is $13,000,000. This entire stock was transferred and given 
to the New York Company and the Metropolitan Company in professed pay- 
mentof the leases made to the Manhattan Company — $6,500,000 to each. It 
is true, this was not directly done, for the form was the exécution of two 
bonds by the Manhattan Company of $6,500,000 each, — the one to a trustée for 
the benefit of the New York Company, and the other to a trustée for the ben- 
eflt of the Metropolitan, — which bonds were exchangeabl^for the stock of the 
Manhattan Company at par, and such exchange was immediately made. The 
direetors of the Manhattan Company were persons who were directors of the 
other two companies. By the terms of the lease the Manhattan Company 
was to pay the bonded debt of the other companies, with the interest, and also 
an annual dividend of 10 per cent, on the capital stock of the lessor companies, 
in quaiter-yearly payments. The plain effect of this transaction is manifest. 
The lessor companies being the owners of the stock of the lessee company, 
and their directors being its directors, the individuals owning the stock of the 
former really agreed with themselves to pay themselves a large and libéral 
rental for the use by themselves of their own property. This was the real 
transaction, but, as individuals were concealed under the cloak of corpora- 
tions, the apparent transaction, which alone the gênerai public would be apt 
to see, was a leasing from two independent eorporate bodies to a third equally 
independent. Such leasing, however, was at a rental which, if the estimâtes of 
the earning capacity of the leased roads, submilted upon this motion by the 
petitioner to prove the bankruptcy of the tenant company, are accurate, it 
was impossible for such company to pay. The individuals who had thus 
extracted the life from the lessee company by the provision for the payment 
to themselves of libéral dividends and the absorption of its entire stock, pro- 
ceeded to divide and did divide such stock among themselves, and then dis- 
posed of it to the gênerai public, thus shifting the burden of paying rent from 
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theniselves to others/and actually receiving from sueh strangers to tbe orig- 
inal transaction large sums for the privilège of assuming biirdens tliey coukl 
not discharge, and whieh could only resuit in tlie restoration to tliem of the 
property leased, and the absolute loss by the buyers of Manhattan stoclc of 
their whole purchase price. ïo recover payment for this stocli from the 
two lessor compauies an action is now pending in the United States circuit 
court for the southern district of New Yorls, brought by John C. Watson, a 
stocliholder of the Manhattan Company, to wliich suit, by permission of this 
court, the receivers appointed in this action are parties. The existence of tliis 
action, and the grave questions which it présents, aro urged both by the Man- 
hattan Company and the receivers as reasons why, in advance of the déter- 
mination thereof, this court should not surrender the property it holds by its 
receivers. It would, perhaps, be improper to express an opinion upon the 
merits of this action further than to say that it présents reasonable grounds 
for judicial inquiry. As a rule, stock purchased of a corporation must be paid 
for either in cash or its équivalent, and, if not so paid for, the money which it 
représenta can be recovered. The answer of the petitioning company is, of 
course, that the stock was paid for by the lease which it gave. Whether, how- 
ever, this was a bona flde exchange of a substaiitial thing vvliich the law can 
treat and regard as a payment for the stock transferred, or the contrary, is 
the point which that suit présents. Leaving out of view the very grave ques- 
tions of the power of the lessor companies to lease its roads, and of the lessor 
company to accept them, — which is not considered, because iiot presented nor 
argued, but which leases, if illégal, because ultra vires, would leave the stock of 
the Manhattan Company entirely unpaid for, — is it not most apparent that tlie 
innocent holders and purchasers of the stock of the Manhattan Company hâve 
grave questions to submit to the courts, both as against the lessor companies 
and also their stockholders, who placed the Manhattan stock upon the market 
to their great injury? It is enough for présent purposes, without passing 
directly upon the merits of the AVatson suit, to say that that which is unjust 
is nnlawful, and for every unlawful act done to another to his injury the law 
affords a remedy. Whether any of the apparently bald facts whicli hâve been 
mentioned can be explained so as to give them a différent color, is a question 
for the trial. As they appear upon this motion to me, it is plain tliat they 
should not be ignored, and the property asked for surrendered upon the ground 
of the non-payment of obligations incurred by the lease, when, perhaps, a 
trial of the action pending may détermine that the Manhattan Company is 
not a debtor to, but a créditer of, the petitioner." 

After thus reaching a conclusion on the mérita adverse to the 
relief sought, the judge held that, as the application was one ad- 
dressed to the discrétion of the court, and as it involved grave and 
diffieult questions of law and fact, it ought to be disposed of by an 
action, and not by a motion. He added: 

"To the gênerai objection of deciding such grave questions as this applica- 
tion involves so summarlly ig added one growing out of the tripartite agree- 
ment hereinbefore detailed. A sort of quasi partnership was thereby formed 
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between the three contracting parties. The Metropolitan Company joina its 
objections to those of the Manhattan Company, and protests against the grant" 
ing of the pétition, and claims the right to be heard by a formai suit upon the 
issues whieh hâve been presented. Their request is reasonable, and the re- 
lief asked for must be denied upon the ground of discrétion, also, without 
préjudice, however, to the right of petitioner to bring au action against the 
reeeivers, leave to do which will be granted." 

The portions of the tripartite agreement thus referred to as fortn- 
ing a sort of quasi partncrship are a provision providing for building 
certain parts of the railway struetnïes at the joint expense of the New 
York and the Metropolitan, and a provision (article 14) that when- 
ever, in any fiscal year, the Manhattan shall eleot to déclare a divi- 
dend of more than 10 per cent, on its capital stock, the Manhattan 
shall pay to the New York and the Metropolitan a sum sufficient to 
enable thena to pay as large a dividend in excess of 10 per cent, on 
the stock of the New York and the Metropolitan as shall be declared on 
the stock of the Manhattan, in connection with the other provisions 
of that agreement. 

Such was the condition of the litigation between or affecting the 
three companies, so far as it is material to refer to it, when, on the 
twenty-second of October, 1881, the agreement in writing was made 
between them, out of which the présent suit arises. It sets forth, as 
part of it, copies of the tripartite agreement and of the two leases. 
It then recites ,that possession of the railways and property leased 
was delivered to the Manhattan, and it continued in the possession 
and opération thereof until July 14, 1881, when possession thereof 
was delivered to said reeeivers, who are still in possession thereof, 
operating them ; that "it has been found impracticable to carry out 
the various terms and conditions imposed by said agreement and 
leases on the Manhattan;" that the interests of each of the parties, 
as well as the interest of the public, still require that the Unes of rail- 
way shall continue to be operated under a single management, and 
that the parties, "for the purpose of settling ail the matters and dif- 
férences between them, and for continuing the opération of said prop- 
erties and railways by a single management," hâve agreed to modify 
the said agreement and leases as hereinafter set forth. It then pro- 
vides as foUows : 

First. The Manliattan shall continue to possess and operate the properties 
and railways for the period and on the terras agreed in the leases, except as 
•' herein" modified or changed, such possession to comnience as soon as the prop- 
erties can be obtained from the reeeivers. 

Second. The Manhattan, from moneys received by it on acquiring posses- 
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sîon of the properties, and ail moneys thereafter acquired by it from the opér- 
ation o£ them, after the payment of operating expenses, and of ail lawful 
taxes and assessments against either of the parties or its property, and before 
paying the sums mentioned in clause 3, shall pay: (1) ïo tlie New York ail 
suius of money due and owing to it, under tlie ternis of the lease from it, on 
the flrst of July, 1881. (2) To the Metropolitan in the same manner, and ont 
of Siiid moneys, the interest due on its bonds, as provided in the lease from it, 
from thefirstof January, 1881. 

Third. After making the payments provided for by clause 2, ail moneys 
received by the Manhattan from the opération of the properties shall be used 
by the Manhattan: (1) Por the payment of operating expenses and main- 
tenance of structures and equipment. (2) For the payment of ail taxes and 
assessments lawfuUy imposed upon either of the parties, or its properties, or 
tlie income therefrom. (3) For the payment of the interest on the bonds of 
the New York and Metropolitan. (4) For the payment to each of them of 
the rental of $10,000 per annum, as set forth in the leases. (5) ïhe Manhat- 
tan shall pay to the New York annually, during the continuance of the leases, 
a sum of money equal to 6 per cent, per annum on the amount of the présent 
capital stock, to-wit, $6,500,000 of the New York, in equal quarterly payments 
of $97,500, on the flrst days of January, April, July, and October; the flrst to 
be made January 1, 1882. (6) The Manhattan shall pay to the Metropolitan 
annually, during the continuance of the leases, a sum of money equal to 6 
per cent, per annum on the amount of the capital stock of the Metropolitan, 
in equal quarter-yearly payments, on the flrst days of January, April, .Tuly, 
and October; the flrst to be made January 1, 1882. (7) The several payments 
enumerated in the foregoing six subdivisions of clause 3 shall be made, 
and shall bave préférence over one another, in the order so enumerated, and 
ail moneys received by the Manhattan from the opération of the properties, 
after making said payments, shall bethe property of the Manhattan, and shall 
be retained by it for its own use and beneflt, subject to the covenants " herein " 
contained, and to unraodifled covenants of the leases. (8) The sums pro- 
vided to be paid by subdivisions 5 and 6 of clause 3 shall only be payable out 
of the moneys received by the Manhattan from the opération of the proper- 
ties prior to the dates respectively at which said payments by the terms of 
the agreement become due. 

Fourth. The provisions of the tripartite agreement and the leases are mod- 
ifled so as to conform to "the provisions of this agreement," and the New 
York and the Metropolitan release the Manhattan from ail agreements to pay 
to the New York and the Metropolitan, or either of them, "the sum or sums 
of money as is particularly provided in " article 14 of the tripartite agreement 
and article 2 of the leases. 

There is also a clause whereby each of the parties releases the 
others, and each of them, "of and from ail and ail manner of action 
and actions, cause and causes of action, suits, debts, dues, sums of 
money, claims, and demanda whatever, whether in law or in equity, 
against either of the other parties hereto, except such as are em- 
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braced in and created by the terms of said agreement and leases, as 
modified, and the terms and provisions of thia agreement." By a 
supplemental agreement of the same date, executed by the three par- 
ties, it was further agreed that the Manhattan ■wîU pay to the New 
York ail sums due and owing to it under its lease to the Manhattan, 
up to and including October 1, 1881, and that the Manhattan will 
pay the New York the sum of 6 per cent, on its présent capital stock 
"in the manner and at the times stated in the foregoing agreement, 
and the payment thereof shall be cumulative, notwithstanding any 
provision in the eighth subdivision of the third clause thereof." 

The bill in this suit is brought by the plaintiffs in their own behalf , 
andinbehalf of allothers, shareholders in the Metropolitan, similarly 
situated with the plaintiff, -who may come in and contribute to the 
expenses of the action, and consent to be bound by the decree herein. 
It allèges that immediately after the exécution of the tripartite agree- 
ment and the leases, and the delivery of its road to the Manhattan, 
the Metropolitan, in order to secure to its shareholders the benefit of 
article 2 of the lease, and in order to enhance the value of the shares 
of said stock, caused to be printed on Ihe stock certificates of the 
Metropolitan the foUowing mémorandum : "The Manhattan Eailway 
Company, for value received, bas agreed to pay to the Metropolitan 
Elevated Eailway Company an amount equal to 10 per cent, per 
annum on the capital stock of the latter company, — that is to say, on 
$6,500,000, payable quarterly, commencing January 1, 1880;" that 
the capital stock of the Metropolitan then was, and still is, $0,500,- 
000, divided into 65,000 shares of the par value of $100 each; that alî 
the certificates of said shares issued by the company after the exécution 
and delivery of the tripartite agreement and leases were issued with 
said mémorandum printed thereon ; that the said shares were largely 
dealt in in the city of New York, and were bought and sold as stock, 
upon which an annual dividend of 10 percent, was guarantied by the. 
Manhattan, and as, upon the sale and transfer, from time to time, 
of shares of said stock, certificates were surrendered for cancellation 
and reissue, the Metropolitan issued new certificates containing the 
same mémorandum, and no shares were dealt in after January, 1880,. 
which did not eontain said mémorandum; that during the year 
1880 the Manhattan paid to the Metropolitan quarterly, and the 
holders of shares of the Metropolitan received, the said dividends se- 
"guarantied," and said dividends were also paid in January and 
April, 1881, but thereafter the Manhattan made default in the pay- 
ment of thé dividend due July 1, 1881, and bas hitherto continued 
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in default; and that each of tbe plaintiffs purchased his stock as 
stock upon which a dividend of 10 per cent, was guarantied by the 
Manhattan, and "with knowledge of the gênerai provisions of the 
tripartite agreément and the leases, and the certiiicates issued to the 
plaintiflfs by the Metropolitan having each of them on it the said 
mémorandum. 

The bill recites the appointment of the receivers, and allèges that 
on or about the twenty-fifth of October, 1881, by orcler of the court, 
the property was surrendered by the receiver to the Manhattan, and 
the receivership was vacated. It sets forth the fact of the applica- 
tion of the New York for the restoration of its property and of its 
déniai, and the making of the agreément of October 22d. It allégea 
that the suit brought on behalf of the people was not ended until 
about November I7th; that there bas been no material change in the 
alleged insolvent condition of the Manhattan which made the receiver- 
ship proper, other than such as may resuit from the exécution of the 
agreément of October 22d ; that, during the receivership, negotiationa 
wereentered upon between some of the officers of the three companiea 
looking to a modification of the terms of the tripartite agreément and 
the leases; and that, during the pendency of said negotiations, it was 
given eut, and the plaintiffs expected that the terms of any arrange- 
ment which should be concurred in by the officers negotiating on 
behalf of the several companies would be submitted to the share- 
holders for approval, but the plaintiffs bave never been consulted in 
respect to said proposed agreément, and bave never consented thereto, 
and bave only been able to ascertain the terms of the same with con- 
sidérable difficulty. ' 

The bill further allèges that, by the agreément of October 22d, the 
officers of the Metropolitan bave undertaken to subordinate the rights 
and the position of the Metropolitan to the New York, especially by 
releasing, ail claims to the dividends accruing July Ist and October 
Ist, amounting to $325,000, whereas the same amount due to the 
New York is to be paid, and, in référence to future dividends, by 
waiving altogether the guaranty of the Manhattan, and making the 
dividends payable to the Metropolitan payable only after the dividends 
to the New York shall bave been first paid, and out of any surplus 
earnings that may be left; that, in the supplemental agreément of 
the same date, the rights and position of the Metropolitan were 
further subordinated to the New York, in that the dividends agreed 
to be paid to the New York were to be cumulative, while those due to 
the Metroplitan could never be paid out of any earnings, however 
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large, received after the date of the accruing of the dividend ; that 
the officers of the Metropolitan, -who hâve actively labored to consum- 
mate said arrangement, hâve betrayed its true interests, and the rights 
and interests of its shareholders, influenced thereto by corrupt motives, 
and by personal interest hostile to their position and duties as its 
directors ; that atan élection of directors held in July, 1861, Eussell Sage 
and Jay Gould became for the first time directors of the Metropolitan ; 
that the Manhattan being shortly thereafter, and on or about July 
1 3th, placed in the hands of receivers, its shares became very much 
depressed in value, and in August following sold as low as $16 per 
share ; that thereupon said Gould, being a director of the Metropol- 
itan, began purchasing shares in the Manhattan, and on Oetober 8th 
had standing in his own name, on the books of the Manhattan, 20,000 
shares; that 1,000 shares then stood in the name of the son, George 
J. Gould, 1,100 shares in the name of W. E. Connor, and 12,400 
shares in the name of W. E. Connor & Co., who bave heretofore aeted 
as the brokers of said Gould in the purehase and sale of stock, and in 
which firm said Gould is a partner; that said 14,500 shares belong 
to or are held in the interest of said Gould ; that when said agree- 
ment was made he had invested in the stock of the Manhattan over 
$500,000; that said Sage, a director and the président of the Metro- 
politan, is largely interested in the stock of the Manhattan, though 
his name appears on its stock register as the holder of only 100 shares; 
that said Gould is in his own name the largest holder of stock in the 
Manhattan, substantially ail of which he bas acquired since he became 
a director of the Metropolitan; that he, together with saidT Sage, took 
an active and the principal part in the negotiations which led to the 
agreement of Oetober 22d; that the negotiations on the part of the 
New York were conducted by its président, Cyrus W. Field; that 
though he holds, as appears by the stock register of the Manhattan, 
only 100 shares of its stock, he bas become largely interested in the 
Manhattan, and began to purehase shares of it as soon as it seemed 
probable said agreement would be executed and in view of its being 
carried into effect ; that said Sage, who, as président of the Metro- 
politan, executed said agreements of Oetober 22d, and said Gould, 
who actively influenced their exécution, were, from their fiduciary 
position, disqualified from executing the same without the cousent of 
the shareholders of the company they represented, and that the same 
were executed corruptly, for the personal ends of the signera of the 
same. 
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The bill furtber allèges that the Metropolitan, on or about Novem- 
ber 1, 1879, exeeuted a mortgage on their line and property, second 
and subordinate to tbe mortgage referred to in the tripatite agree- 
ment, for the purpose of raising funds to complète and improve the 
unfinished lines, as provided in said agreement, sueh second mort- 
gage being made to secure $4,600,000 of bonds ; that only $2,000,000 
thereof had been issued and negotiated at the time of said receiver- 
ship; that now the Metropolitan has proposed to issue the residue 
of the bonds provided for in said second mortgage, and to deliver 
them for negotiation to the Manhattan, and allow it to receive and 
use the proceeds of the bonds. It also allèges that the Metropolitan, 
being now in the control of the directors who concurred in the 
exécution of the modified agreement, is shaping its action so as to 
compel dissentient shareholders to acquiesce in the terms of said 
agreement, it having stamped as cancelled the guaranty printed on 
its stock certificates, and, upon a transfer of any certificate contain- 
ing the guaranty, refusing to issue to the transférée a similar certi- 
ficate, or àny other than a certificate with the guaranty cancelled ; 
that, in aid of this scheme, they, immediately after the exécution of 
said agreement, closed the transfer books of the company ; and that 
the acts and doings of the company, under the management of its 
présent directors, are in hostility to the true interests of the share- 
holders, and planned in order, through the opération of the market 
and the customs of the stock exchange, to deprive dissentient share- 
holders of their just and équitable rights. 

The prayer of the bill is : 

(1) For a decree that the two agreements dated October 22d are null and 
void and inoperative as against the plaintiffs; (2) that the Manhattan be per- 
petiially enjoined from performing the same, so far as they change or under- 
take to change the terms of the tripaitite agreement and the leases; (3) that 
the Metropolitan be enjoined, until the further order of the court, from deliv- 
ering auy of its money or property to the Manhattan, or from issuing to it 
any of its mortgage bonds for negotiation, or from allowing it to receive the 
proceeds of any suoh bonds, or from changirig the forra of the stock certifi- 
cates of tlie Metropoliton, in respect to the matters printed thereon, or doing 
any other acts vfhich, in respect to the dealings in said shares, or the terms of 
said certificates, or their registration, shall modify, impair, or embarrass any 
holders of the certificates having the said mémorandum printed thereon; (4) 
that the Manhattan be enjoined from paying or transferring to the New York 
any moneys or shares in action under the agreement of October 22d, and from 
performing any part of the agreement of that date, so far as they change, or 
undertake to change, the terms of the tripartite agreement and the leases. 
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The Lill is not sigued or verified by any of the plaîntills. It is 
signed by the plaintiffs' solicitors, and the affidavit of one of them 
is appended to it to the efEect that he bas read the bill ; that the 
facts therein stated are true to the best of bis knowledge and belief ; 
that the ownership by the plaintiffs of the shares of stock, as alleged, 
bas been stated by them in pétitions signed for the purpose of being 
admitted to the benefit of the suit of Gillett against the same défend- 
ants ; and that the reason why such vérification is not made by the 
plaintiffs is their absence from the state, Those pétitions are not 
brought before this court. 

The two agreements of Ootober 22d are signed by the New York, 
by said î'ield, as président ; by the Metropolitan, by said Sage, as prés- 
ident ; and by the Manhattan, by R. M. Gallaway, as président. 

The plai^ntiffs now move for a preliminary injunction to the pur- 
port prayed in the bill. The motion is supported and opposed by 
affidavits. The facts hereinbefore set forth are free from dispute. 
The bill is brought by the plaintiffs in their own behalf , and in behalf 
of ail others, shareholders in the Metropolitan, similarily situated 
with the plaintiffs, who may come in and contribute to the expansés 
of this suit and consent to be bound by the decree herein. A holder 
of 50 shares of the stock, bought in February, 1881, makes oath that 
he bought them with the knowledge of, and in reliance on, the guar- 
anty of the Manhattan, and knowing that he had an interest in the 
earnings of the Manhattan after the payment of the guaranty to the 
leased Unes and divideuds on the Manhattan stock. A holder of 148 
shares of the stock, bought in 1880, makes oath that the inducement 
to him to purchase it was the said guaranty and the positions of 
equality of the New York and the Metropolitan, and that the action 
of the directors of the Metropolitan in reducing the dividend on said 
stock was without his consent, and is a great damage to him, and is 
illégal and void. Thèse affidavits may be regarded, perhaps, as sup- 
plying the defect in the vérification of the bill. 

1. The principal ground urged in support of the motion is that the 
agreements of October 22d impair vested rights of the stockholders of 
the Metropolitan ; that each stockholder has for himself such vested 
rights, and that thèse rights cannot be impaired as to him without 
his consent. It is urged that after the Metropolitan lease was executed 
there was no property left to it upon which anything in the nature of 
a dividend-paying stock could be based, except the revenue to be 
derived from the terms of the lease; that the value of the capital 
stock consisted whoUy in such revenue; that the $162,500 to be paid 
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quarterly to the Metropolitan was the only profit whioh investors in 
the stock could hope to realize from their investment ; that the stock 
is stock of a spécial character, entitled to an agreed portion of a 
rental to be paid by the Manhattan; that the agreement of the Man- 
hattan is truly expressed in the mémorandum on the certificates; 
that, by the whole transaction, the Metropolitan agrées to distribute 
such portion of the rental as a dividend among its stockholders ; that 
the Metropolitan, therefore, cannot surrender the guaranty of the 
Manhattan ; that such guaranty must be regarded as a promise to the 
Metropolitan for the benefit of its stockholders; and that they are 
entitled to prevent the Metropolitan from diverting the fund or im- 
pairing the contract out of which the right to it comes. 

It is undoubtedly true that the object of the provisions of the lease 
in regard to the 10 par cent, per annum on $6,500,000, to be paid by 
the Manhattan to the Metropolitan, was to enable the stockholders of 
the Metropolitan to hâve, it possible, during the continuance of the 
lease, a quarterly dividend of 2|- per cent, on their stock. But I fail to 
see any contract to that efifeet between the Manhattan and the indi- 
vidual stockholders of the Metropolitan, or between such stockhold- 
ers and the Metropolitan. The language of article 2 of the lease 
îs that the Manhattan guaranties to the Metropolitan ah annual 
dividend of 10 per cent, on the capital stock of the Metropolitan to 
the amount of $6,500,000; "that is to say," the guaranty is to the 
Metropolitan, not to its stockholders severally. The article then goe» 
on to interpret the guaranty, and to show what it is, and at what 
times payments under it are to be made. It says, "that is to say," 
the Manhattan will, each and every year during the term beginning 
with October 1, 1879, pay to the Metropolitan $650,000, free of ail 
taxes, inequal quarterly payments of $162,500 each, on the first days 
of January, April, July, and October in each year, the first to be made 
January 1, 1880. There is no agreement, either by the Manhattan 
or the Metropolitan, that thèse sunas shall be paid to the stockholders 
of the Metropolitan. Then there is the further provision that the Man- 
hattan will, from time to time, exécute in proper form a guaranty "to the 
above effect," printed or engraved on the certificates of stock of the Met- 
ropolitan, and, as such stock certificates are surrendered for cancella- 
tion and reissue, will, from time to time, at the request of the holder, 
"renew such guaranty" upon ail reissued certificates. This was ne ver 
done. The Manhattan never executed anything on the certificates. 
The Metropolitan issued the certificates with an unexecuted mém- 
orandum, which does not contain the word "guaranty," and Contains 
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no coiitract or agreement or guaranty of any kind, but only a state- 
ment that the Manhattan bas agreed to pay to the Metropolitan an 
amount equal to 10 per cent, per annum on the capital stock of the 
Metropolitan; that is to say, on the $6,500,000, payable quarterly, 
cominencing January 1, 1880. Thia was the interprétation put at 
the time on the agreement of the Manhattan by the Metropolitan, 
and aceepted by each stockholder of the Metropolitan when he took 
his certificate. If any stockholder was entitled, on request to the 
Manhattan, to a guaranty of any kind executed by it on his certificate 
of stock, he waived his right to it. But, if he had asked for and 
received it, it would hâve been "a guaranty to the above effect," 
being a répétition of the agreement to make the quarterly payments 
to the Metropolitan ; that is, an agreement to do what the mémorandum 
states that the Manhattan had agreed to do. This would not hâve 
been any more of a oontract between the Manhattan and the stock- 
holder, or between the Metropolitan and the stockholder, than now 
exists. 

2. The case, therefore, is not one of any vested right in the stock- 
holders of the Metropolitan to the 10 per cent, payments, but it 
dépends on the gênerai power of the directors of a corporation to 
make and modify its contracts. That power is well established in 
this state. Hoyt v. Thompson' $ Ex'r, 19 N. Y. 207, 216. Nor can 
the stoakholders control that power. McCullough v. Moss, 5 Denio, 
666, 575. No statute or authority is referred to which makes it 
necessary to the validity of the agreements of October 22d that they 
should hâve been approved by any one or more stockholdérs. 

3. The leases and the tripartite agreement and the agreements of 
October 22d were made under the authority of the act. of April 23, 
1839, (Laws of New York, 1839. c. 218, p. 195,) which provides that 
"it shall be lawful hereafter for any railroad corporation to contract 
with any other railroad corporation for the use of their respective 
roads, and thereafter to use the same in such manner as may be pre- 
scribed in such contract." ïhere is nothing to impeach the validity 
of that statute. The instruments referred to are contracts by the 
Manhattan and the other two companies for the use by the former of 
the roads of the latter, on terms satisfactory to each of the latter, as 
determihed by the votes of their boârds of directors. 

4. It is urged that the question should be considered as if the 
Metropolitan, on the f allure of the Manhattan to fulûl its covenants 
in the lease, had re-entered, and as if the question were as to a new 
lease, with terms such as now obtainin the lease as modified. In this 
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viewtlie newiease is objectei to a,B ultra vires, because it appropriâtes 
the revenues of the Metropolitan, as a part of the genei-al funds of 
the Manhattan, to pay preferred dividends to the New York. The 
contention is that the Manhattan is to receive ail the earnings of the 
Unes of the Metropolitan, and, after paying expenses, taxes, interest, 
etc., is to pay, first, a dividend of 6 per cent, on the stock of the New 
York; and that, as the earnings of the Metropolitan are not to be kept 
separate, no such arrangement can be made without the consent of 
the stoekholders of the Metropolitan. The question is not one of 
power, but of good faith. If, in good faith, the discrétion and judg- 
ment of the directors of the Metropolitan were fairly exercised, under 
the circumstanees in which the affaira of the corporation were at the 
time, in view of ail its embarrassments, and of the condition of the Man- 
hattan, and of the litigations existing and threatened, and of the 
claims made against the Metropolitan and its stoekholders by the 
Manhattan and the stoekholders of the Manhattan, and of the relative 
conditions of the two properties, and of the past and the probable pro- 
spective earnings of the roads of the New York and the Metropolitan, 
no court will undertake to interfère with the exercise of such discré- 
tion and judgment, even though, on the same facts, it might hâve 
arrived or may arrive at a différent conclusion, and even though the 
stoekholders of the Metropolitan might hâve arrived at a différent 
conclusion. In this view the remarks cited from the décision of 
Judge Westbrook become of great importance. His views in regard 
to the claim of the Manhattan for the $13.000,000 were calculated to 
hâve great weight, and it is shown they did hâve great weight in 
regard to some of the terms of a new arrangement. The Manhattan 
had made two defaults in paying the dividend rentals, it had been put 
into the hands of receivers, it was alleged to be insolvent, and it was 
asserdng the claims for $13,000,000. It was perfectly clear that the 
interests of the public demanded that the two elevated roads should 
be under one management, and the interests of the public were the 
interests of the two lessor companies. The state of things was such 
that the common manager must be the Manhattan. Therefore, its 
obligations to the other two companies must be modified, because they 
were too onerous to be fulfilied. The only question was as to the new 
obligations. The évidence satisfactorily shows that the roads of the 
Metropolitan were not earning enough net money, over expenses, 
repairs, and taxes, to pay the interest on its mortgage bonds, and that 
the New York was earning at least 6 per cent, net, and enough more 
co make reasonable the préférences given to it over the Metropolitan 
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in the new arrangement. By that agreement the claims of the Man- 
hattan for the $13,000,000 are released. But, whatever conclusion 
now a judicial tribunal would come to, on proofs, as to whether the 
new arrangement was a wise and proper one for the Metropolitan to 
make, it is sufficient to say that, on the évidence now presented as to 
what was before the directors of the Metropolitan, and as to their 
action, they had a right to think, in good faith, that they were doing 
what was most judicious for their stockholders, and they did what 
they did in good faith. 

5. It is contended that a fictitions necessity was created, and that 
the stockholders of the Manhattan would hâve come forward to extri- 
cate it from its dif&oulties. I see no évidence of this. The directors 
of the Metropolitan had this question before them, necessarily, and 
passed upon it and acted in view of it. 

6. It is alleged in the bill that Messrs. Sage and Gould, while act- 
ing as directors of the Metropolitan to make the new arrangement in 
its behalf , were large holders of the stock of the Manhattan Company, 
and that Mr. Field was at the time a large shareholder in the Man- 
hattan. The directors of the Metropolitan who voted to approve the 
agreement of October 22d were Messrs. Sage, Gould, Connor, Sloan, 
Dillon, Navarro, Stout, Dodge, and Porter. Mr. Garrison was absent. 
Mr. Kneeland voted in the négative. Leaving out Messrs. Sage, 
Gould, and Connor, six of the ten présent voted in f avor of the agree- 
ment. As to the Bupplemental agreement, there were ten directors 
présent, Mr. Sloan being absent. Mr. Stout did not vote. Of the 
nine voting, Messrs. Sage, Gould, Dillon, Navarro, Connor, Dodge, 
Porter, and Garrison voted to approve the supplemental agreement, 
and Mr. Kneeland voted in the négative. Leaving out Messrs. Sage, 
Gould, and Connor, five of the nine voting voted to approve the sup- 
plemental agreement. There were eleven directors in ail. Nothing 
is alleged in impeachment of the positions of Messrs. Sloan, Dillon, 
Navarro, Garrison, Stout, Dodge, or Porter. Therefore, whatever may 
be shown as to the positions of Messrs. Gould, Sage, and Connor, the 
légal aspect of the transaction is not aflfected. 

Mr. Gould was elected a director of the Metropolitan on July 9, 
1881. He states that at the time of making the settlement of Octo- 
ber 22d he had an interest of 2,500 shares in the Metropolitan, and 
of 5,000 shares in the New York, bis cash investment for the two 
being $710,354.21, while bis actual cash investment in the Manhat- 
tan was $599,031.25. 
V.10,no.4— 28 
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Mr. Sage states that at the time of the agreement of Oetober 22d 
he held about 1,200 shares of stock in the Metropolitan. He was 
appointed président of the Metropolitan in July, 1881. He says that 
at that time he had about 800 shares of the Manhattan stock, but 
within a few days thereafter "waa short" of Manhattan stock, and 
from that time until after the agreement of Oetober 22d bought no 
stock of the Manhattan, nor became interested in any, exeept for the 
purpose of fulâlling previous contracts ; and that his pecuniary inter- 
«st, if he "had any during the period, was to raise the priée of Met- 
ropolitan stock and depress the price of Manhattan stock." 

Mr. Field states that he sold ont ail his Manhattan stock, exeept 
13 shares, in November, 1879, and sold those in March, 1880; and 
ihat he never bought or became interested again in Manhattan stock 
until Oetober, 1881, after he "became convineed that a compromise 
vould be made." But he sustained no fiduciarj relation to the stock- 
Jiolders of the Metropolitan. 

7. The concurrent testimony is that the Manhattan is now entirely 
flolvent ; made so, it is true, by the new arrangement, but still sol vent. 
It is out of the hands of the receivers. The tripartite agreement and 
the leases, exeept as modified, are in force, and are in force as modi- 
fied. The mortgage bonds, the issuing of which is sought to be re- 
strained, are to be issued, it appears, under the tripartite agreement 
and the leases, and pursuant to resolutions passed before the agree- 
ment of Oetober 22d, and their proceeds are to be used in perfecting 
the structure and equipment of the Metropolitan, and in seeuring the 
safety of those who travel on the road. 

The motion for an injunction is denied. 

The bill in the Gillett suit is verified by the plaîntîfï thereîn. The 
motion for an injunction iu that suit is denied, and the rt»i9iraimng 
order is vacated. 
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Chicago, Milwaukbe & St. Paul Eï. Co. ». Sioux Citt & St. Paul 

E. Co. and otkerB. 

(Gireuit Court, D. lowa. January 20, 1882.) 

1. RauiRoad Land Qrants. 

When the limils of two congressional railroad land grants made in the same 
act overlap, and there is no exprès? priority in the disposition of such lands, or 
provision for the same, hdd, that each of the two railroads is entitled to an 
undivided half of the land. 

The complainant in this iDill asserts title as against the respond- 
ents to certain lands in Osceola, Dickinson, and O'Brien counties, in 
the state of lowa, amounting to 189,184.59 acres. The controversy 
coDcerns the overlapping or conflicting limita of two congressional 
railroad land grants made in the same act without express priority in 
or provision for the disposition of the overlapping lands. The conflict 
occurs at and near the intersection of the two railroads claiming the 
land. The disputed lands ail lie within the limita prescribed by the 
act of congress from the line of both roads. The congressional grant 
is contained in the act approved March 12, 1864, as follows : 

Chapter 84. 

An act for a grant of lands to the state of lowa. in alteruate sections, to aid in 

the construction of a railroad in said state. 

Be it enacted by the senate and house of représentatives of the United States 
of America, in congress assembled, that there be and is hereby granted to the 
state of lowa, for the purpose of aiding in the construction of a railroad from 
Sioux City, in^aid state, to the soath line of the state of Minnesota, at such point 
as the said state of lowa may sélect between the Big Sioux and the west fork of 
the Des Moines river ; also to said state for the use and beneflt of the McGregor 
Western Railroad Company, for the purpose of aiding in the construction of a 
railroad from a point at or near the f oot of Main street, South McGregor, in said 
state, in a westerly direction, by the most practicable route, on or near the forty 
thirdparallel of north latitude, until it shall intersect the said road running f rora 
Sioux City to the Minnesota state line, in the county of O'Brien, in said state, 
every alternate section of land designated by odd numbers for 10 sections in 
width, on each side of said roads ; but in case it shall appear that the United 
States hâve, when the lines or routes of said roads are detinitely located, sold 
any section or any part thereof granted as aforesaid, or tliat the right of pré- 
emption or homestead settlement has iittacbed to the same, or that the same 
has been reserved by the United States for any purpose whatever, then it shall 
be the duty of the secretary of the interior to cause to be selected, for the purr 
pose aforesaid, from the public lands of the United States nearest to the tiers 
o£ sections above spesified, so muchland in alternate sections' or parts of sec- 
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tions, designated by odd numbers, as sliall be equal to such lands as the United 
States }>ave sold, reserved, or otherwise appropiiated, or to which the right of 
homestead settlement or pre-emption has attached as aforesaid, which lands 
thus indicated by odd numbers and sections, by the direction of the secretary 
of the interior, shall be held by the state of lowa for the uses and purposes 
aforesaid. 

Sec. 2. And be it further enacted, that the sections and parts of sections 
of land which by such grant shall remain to the United States within 10 miles 
on each side of said roads shall not be sold for less than double the minimum 
price of public lands when sold ; nor shall any of said lands beeome subject to 
sî'.le at private entry until the same shall hâve been flrst oflfered at public sale 
to the highest bidder at or above the minimum price as aforesaid. 

Sec. 3. And be it further enacted, that the lands hereby granted shall be 
subject to the disposai of the législature of lowa for the purposes aforesaid, 
and no other; and the said railroads shall be and remain public highways for 
the use of the government of the United States free of ail toll or other charges 
upon the transportation of any property or troops of the United States. 

Sec. 4. And be it further enacted, that the lands hereby granted shall be 
disposed of by said state for the pui-pose aforesaid only, and in manner fol- 
io wing, namely : When the governor of said state shall certify to the secretary 
of the interior that any section of 10 consécutive miles of either of said roads 
is completed in a good, substantial, and workmanlike manner as a first-class 
railroad, then the secretary of the interior shall issue to the state patents for 
100 sections of land for the beneflt of the road having completed the 10 con- 
sécutive miles as aforesaid. When the governor of said state shall certify that 
another section of 10 consécutive miles shall hâve been completed as afore- 
said, then the secretary of the interior shall issue patents to said state in like 
manner for a like number; and when certiflcates of the completion of addi- 
tional sections of 10 consécutive miles of either of said roads are from time to 
time made as aforesaid, additional sections of land shall be patented as afore- 
said until said roads, or either of them, are completed, when the whole of the 
lands hereby granted shall be patented to the state for the uses aforesaid, and 
none other: provided, that if the said McGregor Western Railroad Company, 
or assigns, shall fail to complète at least 20 miles of its said road during each 
and every year from the rtate of its acceptance of the grant provided for in 
this act, then the state may résume said grant and so dispose of the same as 
to secure the completion of a road on said line and upon such terms within 
such time as the state shall détermine: provided, further, that if the said roads 
are not completed within 10 years from their several acceptance of this grant, 
the said lands hereby granted and not patented shall revert to the state of 
lowa for the purpose of securing the completion of the said roads within such 
time, not to exceed flve years, and upon such terms as the state shall déter- 
mine: and provided, further, that said lands shall not in any manner be dis- 
poied of or encumbered except as the same are patented under the provisions 
of this act; and should the state fail to complète said roads within flve years 
after the ten years aforesaid, then the said lands undisposed of as aforesaid 
shall revert to the United States. 

S3C. 5. And be it further enacted, that as soon as the governor of said state 
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of lowa shall file or caused to be filed wLth the secretary of |the interior tnaps 
design;i,ting the routes of said roads, then it shall be the duty of the secretary 
of the interior to withdraw from raarket the lands embraced within the pro- 
visions of this aet. 

Sec. 6. And be it f urther enacted, that the United States mail shall be trans- 
porled on said roads and branch, under direction of the post-office department, 
at sueli priée as congiess may by law provide: provided, that until such price 
is fixée] by law the postmaster gênerai shall hâve power to flx the rate of com- 
pensation. 

The McGregor road, on the ninth of Aiigust, 1864, located its Une 
from McGregor to section 19, township 95, range 40, in O'Brien 
county, to intersect with a proposed road from Sioux City to the Min- 
nesota state line, and on the thirtieth day of the same month filed its 
map showing said location in the gênerai land-of&ce; and in Sep- 
tember following the lands within 20 miles were withdrawn from 
market. The line of 1864 is indicated on the map by the south blue 
line. 

On the thirteenth of November, 1865, William M. Stone,then gov- 
ernorof lo-wa, certified to the secretary of the interior the completion 
by the McGregor Western Company of 40 miles of the McGregor 
road, from McGregor to Calmar. Ho lands were patented to the 
McGregor Western. 

In January, 1866, the Sioux City & St. Paul Railroad Company 
was organized, and on the seventeenth day of July, 1867, that Com- 
pany ûled its map of location in the gênerai laud-offîce, from Sioux 
City te the Minnesota state line, and ail lands within 20 miles of this 
line were withdrawn from market. 

The line of this road as located and constructed, as it appears by 
the map, barely touches O'Brien county at the north-west corner, 
thus compelling the intersection at a point near said north-west cor- 
ner. March 31, 1868, the state of lowa resumed the grant to the 
McGregor Western Eailway Company, and conferred it upon the 
McGregor &rSioux City Railway Company, now the McGregor & Mis- 
souri Biiver Railway Company. 

On the fifteenth day of March, 1876, the législature of lowa re- 
sumed the grant to the McGregor & Sioux City Company of 1868, 
and reconferred it on said company with new conditions. This aet 
provided against disturbing the rights of the McGregor Company, or 
aiïeeting the pending litigation over the overlapping land. This grant 
was ne ver accepted. 

On the twenty-seventh day of February, 1878, the législature of 
the state of lowa resumed ail grants to the McGregor & Sioux City 
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Company, and iregranted to the complainant company "ail lands 
and rights to lands, whether in severalty, jointly, or in eommon, and 
including ail lands, or rights to lands, or any interest tfaerein, or 
claims thereto, whether certified or not, embraced within the over- 
lapping or conflicting limits of the two grants, or roads made and 
deseribed by the act of congress," and on the thirtieth of November, 
1878, the governor of lowa certified to the secretary of the interior 
the completion, by the complainant, of the road from Algona to Shel- 
don, the point of intersection in O'Brien county, in accordance with the 
granting aets, state and national. This made a complète lineof con- 
structed road between the termini fixed in the granting act. 

In May, 1868, the commissioner of the gênerai land-office, by let- 
ter to the governor of lowa, required that the McGregor road should 
file a map showing the true line of the location through Clay and 
O'Brien countiea to the "true point of intersection." This was in 
conséquence of the fact that the line of the rival road was so located 
as barely to touch O'Brien county near the north-west corner, 

The line of the McGregor road was accordingly relocated from the 
east line of Clay county, as shown by the map herewith filed, to the 
point of intersecLion at Sheldon, and maps of the same were certified 
and approved by the governor of lowa and filed in the gênerai land- 
office of the United States,. 

In.March, 1869, Eussell Sage, président of the McGregor & Sioux 
City road, wrote to the secretary of the interior requesting permission 
to change the location of the line from range 27 (Algona, Kossuth 
county) westerly, but the secretary refused permission to do so, and 
replied that "after a road had been definitely located, the map thereof 
filed and accepted, and the lands withdrawn, no spécifie authority ia 
given whereby the department can accept another location, 

The secretary of the interior approved list No. 1 of lands for the Mc- 
Gregor Company, for 133,459 acres, on account of road constructed to 
Mason City. A portion of thèse lands were situated as far west as 
33 degrees. 

The governor of lowa, on the eleventh day of February, 1873, cer- 
tified that the Sioux City & St. Paul Company had constructed its 
road, eommencing at the south line of the state of Minnesota, and 
ending at Le Mars, a distance of 56^ miles, and the secretary of the 
interior patented the overlapping or conflicting lands to the state for 
the benefit of the défendant company. 

In December, 1877, the governor and register of the state land- 
office, in pursuance of an act of the législature requiring the same to 
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be done, certifiée! to the Sioux City & St. Paul Company the over- 
lapping lauds, the same now iû controversy, "subject, liowever, to 
conflicting claims." 

John W. Carey, General Solicitor Milwaukee & St. Paul Kailroad 
Company, for complainant, with Thomas Updegraff and Melbert B. 
Carey, of counsel. 

E. C Palmer and J. H. Swan,iov respondent. 

Love, D. J. The grant iu «[uestion is to the state of lowa upon 
certain trusts clearly indieated by the terms of the granting act. If 
anything in both law and reason is unquestionable, it is that any con- 
struction of the grant or administration of the trust which should 
defeat the manifest purpose of the grantor ought, if possible, to be 
avoided. What was the purpose of congress in making the grant? 
Was it to secure the construction of one of the roads provided for, 
■or both of them? It was manifestly the purpose of the grant to 
secure the building of both roads. The construction of one of thèse 
roads, and especially the shorter and less important of the two, 
would clearly hâve fallen far short of the end contemplated by con- 
gress. The grant was not a pure donation. Congress was induced 
to make it by certain considérations of benefit to the public and to 
the remaining lands. It is évident that congress gave the lands in 
aid of a projeet to connect the Mississippi river at McGregor with 
the Missouri at Sioux City by means of thèse two roads, — one some 
250 miles in length, running from the east to the west; the other 
or.ly about 60 miles long, running in a différent direction. There 
was to be a junction of thèse roads in O'Brien county. Without this 
intersection there would hâve been a failure to connect the two rivers, 
which was, beyond question, one of the principal objects ôf the enter- 
prise. If no road had been completed but the short Une from the 
state line to Sioux City ail the chief purposes of the grantor would 
hâve been to a very great extent defeated. Thèse purposes were — 
First, the gênerai benefit to the state and people which would resuit 
from a through line between the rivers ; second, the sale of the gov- 
emment reserved lands at the double minimum price on both Unes 
through a country without timber or fuel to aid settlement ; third, the 
use of the roads by the United States, expressly reserved in the third 
and sixth sections of the act, for the transportation of troops, prop- 
erty, and the public mails. 

It.is manifest that the non-completion of the greatly more impor- 
tant Une of road would hâve resulted in defeating the main purposes 
-of congress, and in a loss to the United States of certain: considéra- 
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tions of great value and importance which appear upon the face of 
the grant. What, tlien, ia the fair inference as to the intent of con- 
gress respecting the lands within the overlapping limita at the Junc- 
tion of the roads ? Could it hâve been the purpose of the grantor 
that the trustée should so administer the grant as to give the whole 
of the lands at that point, lying as they did within the limita as to 
both roads, to the short and comparatively unimportant line of road? 
Of what avail would it bave been as to the great purposes of congress, 
and with respect to the considérations stipulated for by the United 
States, if by the aid of the lands granted the short line from the state 
line to Sioux City had been eompleted, and the main line left incom- 
plète at a point 80 or 90 miles east of the point of intersection? 
Most certainly we can arrive at no conclusion other than that it was 
the intention of congress to divide the lands at the point of intersec- 
tion between the two enterprises. What possible reason can there 
be, in the absence of express words, to impute to congress an inten- 
tion to give ail the lands at the point of junction to one or the other 
of the two enterprises? Such a disposition of the lands would, in 
our judgment, do violence to the intent of the grantor, which, if pos- 
sible, ought to prevail. 

As a matter of course, the intent of congress to give the lands to 
one or both roads was dépendent upon the performance of the con- 
ditions of the grant; in other words, upon the construction of the 
roads according to the terms of the act and the législative will of the 
trustée. To illustrate this view, suppose congress should in the same 
act make a grant to two parallel roads running so near to eaeh other 
as to give rise to overlapping limits, would it not be the manifest 
intention of the grantor, in the absence of words to the contrary, that 
the lands should be divided between the two enterprises ? The pur- 
pose of such a grant would be to secure the building of two roads, 
but by giving ail the lands to one road the building of the other would 
be defeated, and thus the purpose of the grantor would be thwarted. 

But the United States is not the only party to the grant. There 
are other parties benefieially interested in it. The considération for 
the grant is to be performed bj' the railway companies eontracting 
with the trustée to do the work, and the question arises, when ia their 
right to the land complète ? Their right is certainly not taade com- 
plète by the mère establishment of the deônite line of their road. 
Neither is their title to their line consummated by a grant to them by 
the ti'ustee ; or, in other words, by an act of the state législature giv- 
ing them the lands. The grant being to the state in prasenti, the 
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establishment of a defiiiite liue givea it certainty and fixed limits. 
The grant then ceases to be afloat. The légal title to the lands in 
place passes to the state by virtue of the fixed Une. The limits of the 
indemnité lands are also thus fixed, and the title pasges to the trustée 
to certain and spécifie tracts of land so soon as the lands are selected. 
But when is the right of the beneficiary, the raihvay oompany, to the 
lands complète ? Never, certainly, until the company has perf ormed 
its contract with the trustée by the construction of the work accord- 
ing to the law of the state granting the lands forthatpurpose. This 
law beeomes the contract between the railway company and the 
trustée, and any rights which the company may hâve in advance of 
performance on its part are merely inchoate. But when the rail- 
way company has built the road in compliance with the will of the 
législature, and in accordance with the aet of congress granting 
the lands, its right to the lands, in law and equity, is complète. It 
lias then pertormed the considération upon which it is entitled to 
the land, and it would be a positive wrong to the company so per- 
forming to deprive it of the considération flowing to it under the con- 
tract . 

Now, it 80 happens in the case before us that both the complainant 
and défendant companies hâve performed their respective contracts 
with the state of lowa. They hâve both built their roads in accord- 
ance with the législation of the state and of congress. The complain- 
ant company has constructed its road to the acceptance of the state 
to the point of intersection in O'Brien county, as required by the act 
of congress. The complainant company now claims one-half of the 
lands lying within the overlapping limits. The défendant company 
resisls this claim, and seeks to exclude the complainant entirely from 
the lands within the same limits. The whole of thèse disputed lands 
lie within the limits fixed by the act of congress to the lands in place 
and the indemnity lands coterminous to both roads. 

This brings us to the considération of the grounds of law and equity 
upon which the défendant company claims the whole of the disputed 
lands to the entire exclusion of the complainant company. It is not 
our purpose in this opinion to review ail the various propositions 
urged by the respondents in support of their position. This, within 
any reasonable limits, would be impracticable. We will, therefore, 
jonfine our attention to the considération of the defendant's positions, 
which ^^e regard as those upon which they must stand if the ground 
they ocoupy can be maintained at ail. In so doing we shall not fol- 
low exactly the order pursued by the respondent's counsel. 
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The respondent contends that the Sioux City & St. Paul road was 
prior to its rival in location and construction, and that "priority of 
location of route, of construction of road, and of sélection of lands on 
the line of location give prior, paramount, and exclusive title to the 
lands thus selected." This proposition is untenable. It is impossi- 
ble to conceive that congress could hâve intended that the whole of 
the lands within the overlapping limits should go to one or the other 
of the enterprises in question. The only rational inferenoe is that 
congress intended that both roads should participate in thèse lands. 
Now, by applying the principle that priority of location and construc- 
tion gives priority of right, it would hâve been inévitable that the 
intention of congress would hâve been utterly defeated. Both roads 
could bardly, in the nature of things, be located and constructed 
at the same précise time. It was inévitable that one should be 
located and constructed sooner or later than the other. The Mc- 
Gregor enterprise had more than 250 miles to locate and construct; 
the Sioux City & St. Paul about 60 miles. A race of diligence 
between them would hâve been no race at ail. If congress had 
intended that the principle of priority should be applied it might 
just as well hâve given the lands at the place of intersection out- 
right to the Sioux City & St. Paul enterprise. Nothing but an utter 
want of ail diligence on the part of the last-named enterprise could 
hâve given the McGregor Company any chance whatever to secure a 
single acre in the overlapping limits. 

Take the case for illustration of a grant in the same act to two par- 
allel roads with overlapping limits. In such a case, if one road, by 
superior diligence in location or construction, or both, could secure 
ail the lands, the building of the other road would be prevented and 
the will of the grantor defeated, for it must be assumed that in such 
a case the purpose of the grantor would be to secure the building of 
both roads, and not one or the other of the two. Hence we are clear 
that the principle of priority contended for cannot be adopted to solve 
the difficulty of overlapping grants, and in this we are sustained by 
authority. See Mr. Justice Miller's opinion on page 24 of complain- 
ant's brief; Mr. Justice Harlan's, on page 25 of same; also, Judge 
Dillon, in 4 Dill. 307. 

Again, the defendant's couneel contend that the rights of the corn- 
plainant company were immutably fixed by the line which the Mc- 
Gregor Company caused to be located and returned to the proper 
department of the government in August, 1864; that by virtue of this 
line the limits of the grant under which the complainant claims 
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were esl;abM,sbed; that thereupon the lands in place ou that Une 
passed to tlio trustée from the United States, and the grant ceased 
to be afloat ; and that no power in the government, except congress, 
could change that line so as to authorize the complainant company 
to go beyond its prescribed limita on either side for lands in place, 
or for indemnity lands. If this view can be sustained it seems to be 
concedei that no considérable part of the lands in dispute can be 
awarded to the complainant. Doubtless, in ordinary cases of land 
grants for railroads, the principle for which the défendant contends 
prevails. When the line of the road is definitely located and assented 
to by the proper department the limits of the grant are fixed ; titles to 
spécifie lands accrue to the state in trust for the enterprise, and to 
purchasers from the United States, within the defined limits of the 
grants ; and any subséquent change of the line and the conséquent 
limits of the grant would lead to great confusion of rights and 
titles. 

But we are of opinion that the grant now before us is peculiar, and 
that the rule claimed by the défendant cannot be strictly applied to 
it. Hère was a grant in the same act for two railroads which were 
to intersect eaeh other in O'Brien county. There was no autbority in 
the law to make the intersection beyond the limits of O'Brien county, 
and if the law had been in this regard violated, we can see no ground 
upon which the McGregor Company or its successors could hâve 
claimed the land. Now, until the line of the Sioux City & St. Paul 
road was located it was simply impossible to fix definitely the line of 
the other road through O'Brien county to the point of junction, so as 
to conform to the requirements of the act of congress. Hence the 
line of 1864 within O'Brien county was necessarily an open and 
indefinite one until that of the rival company was established, about 
two years later. If at any time before the location of the defendant's 
line in O'Brien county the line of 1864 had been projected westward, 
the point of intersection would hâve been beyond the limits of O'Brien 
county. We judge both from the nature of the case and the history 
oi the transaction that both the fédéral and state governments must 
hâve regarded the line of 1864 within the limits of O'Brien county as 
open and indefinite until the line of the other road was located. It 
matters not, in our opinion, that the line of 1864 may hâve been 
accepted and acted upon by both governments as to public lands 
lying upon it east of Clay county. Such a récognition of it is not, as 
far as we can see, at ail ineonsistent with a contemplated change of 
the line in Clay and O'Brien counties, so as to make it conform to 
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the requirements of the act of congress with respect to the point oî 
mtorsection. 

The line of 1864 was projected upon paper very soon after the 
passage of the act, by the sole authority of the McGregor Company, 
for the apparent purpose of causing the lands to be withdrawu from 
market. This line was not surveyed, staked out, and platted accord- 
ing to the requirements of the régulations. No monuments were 
placed to designate it upon the face of the earth. Some two years 
later the line of the Sioux City & St. Paul Company was located, and 
instead of its running through O'Brien county, as there waa reason to 
suppose it would, its projectors located it so as barely to touch that 
county very near its north-west corner, as seen on the map herewith 
filed. It then became necessary to change the line of 1864 so as to 
make the intersection. Suffice it to say that the change which was 
in fact made was with the assent of the land departmenfc at Wash- 
ington, and in order to comply with tlie requirements of the act of 
congress. Defendant's counsel contend that this change of line was 
not made by the order of the government at Washington. This is 
immaterial. It is a contention more about words than anything else. 
L is beyond question that the commissioner of the gênerai land-ofEce 
assented to the change ; and, indeed, the infereuce seems irrésistible 
that he required it to be made. It is not material that there was no 
formai order for the change. Thus, Mr. Wilson, the commissioner, 
in his letter to the governor of lowa, bearing date May 13, 1868, says 
that "in view of adjusting the grant respectively it is désirable to 
hâve the true point of intersection in O'Brien county in accordance 
with the statute ; " and he requests that at an early day a map prop- 
erly authenticated, showing the true location of the line through Clay 
and O'Brien counties to the point of intersection with the Sioux City 
& St. Paul Railroad, be filed, etc. 

This clearly shows — First, that the grant in Clay and O'Brien coun- 
t'es had not then been adjusted upon the old line of 1864. If the 
commissioner eonsidered the last-named line as defiuitely located, 
why could not the grant be adjusted in Clay county and in O'Brien 
to the old terminus without a map showing the "true "location of the 
line through Clay and O'Brien to the "point of intersection?" It is 
évident that in the view of the commissioner the old line through 
Clay and O'Brien was not the "true line," and that the true line could 
not be located without référence to the point of intersection. 

Again, the commissioner, in a letter of Octoher, 1 868, to D. C. Shep- 
pard, civil engineer, having in charge the duty of relocatitig the line 
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through Clay and O'Brien to the point of junction, says to him that 
"by the act of eongress of May 12, 1864, it is required that a map be 
duly filed in the department, properly authenticated, showing the 
located line of road throagh Clay and O'Brien counties to the point 
of intersection with the Sioux City & St. Paul road;" and in this let- 
ter the commissioner, in order to enable Mr. Sheppard to make the 
survey and proper returns, enclosed to him a diagram showing the 
located line of the McGregor Western road to the eastern boundary 
of Clay county, and of the proposed line of said road through Clay and 
O'Brien to the point of intersection in the latter county ; also forms 
of authentication to be attached to the maps which Mr. Sheppard was 
to make and return. Now, ail this is entirely inconsistent with the 
defendant's view that the line had been definitely located through 
Clay county and a part of O'Brien county ever since 1864. 

But what follows is still more explicit. In a letter of November 
3, 1868, the commissioner again writes to Mr. Sheppard: 

"I am in reeeipt of your letter of the twenty-seventh ultimo, asking further 
instructions as to the point of intersection of the McGregor, etc., with the 
Sioux City, etc., road. In answer, I hâve to state that the act of May 12, 1864, 
expressly states that the McGregor Western Railroad ' shall intersect the road 
running from Sioux City to the Minnesota state line, in the county of O'Brien,' 
which, according to the located line of the last-named road, the point of inter- 
section will be at the north-west corner of O'Brien county. In regard to your' 
proposition to delay the survey of the line till spring, I hâve to request and 
insist that the work be commenced immediately, in order that this office may 
détermine by sectionized limits the lands to be held at $2.50 per acre within 
10 miles of each side of the located line running through Clay and O'Brien 
to the point of intersection." 

Hère again is clear proof that the line of 1864, through Clay and 
O'Brien counties, was not regarded and treated by the government 
as definitely settled, and as fixing the limits of the grant to the Mc- 
Gregor enterprise; and if, as defendant's counsel contend, the com- 
missioner's action in the matter did not amount to a positive order 
for a relocation of the line from the eastern boundary of Clay county 
to the point of junction, it was such a requirement as could not be 
ignored or disregarded by the McGregor Company. Nor is this 
action of the commissioner at ail inconsistent with his refusai to 
accède to Mr. Russell Sage's request. Mr. Sage asked permission to 
relocate the line from a point, (Algona) about 40 miles east of the 
east line of Clay county. It is évident that the commissioner eon- 
sidered the line fixed and established from that point to Clay county; 
and it had, doubtless, been acted upon in the department. The eom- 



446 FEDERAL EEPOBTEK. 

missioner declared that he had no authority to assent to a relocation 
of the line from that point, because it had been definitely loeated, 
the map thereof filed and accepted, and the lands withdrawn. But 
the commissioner might well assume that he had authority by virtue 
of the act of congress requiring the intersection in O'Brien county to 
require such a relocation of the line as to make it conform to the 
terms of the act ; and at what point on the old line the deflection 
northward, to accomplish that purpose, should commence, must, of 
course, hâve depended upon circumstances. The commissioner 
might well hâve considered himself authorized to indicate the point 
in question, It was imperatively necessary that some one should fix 
the point of departure from the old line, and we see no reason why 
the commissioner was not that person. At ail events, it is beyond 
question that he did require the relocation through Clay and O'Brien 
counties, and that he suspended the adjustment of the land grant 
until the reloeation was effected. 

The relocation was made in compliance with the act of congress. 
Who is now objecting to the changed line ? Not the United States 
or any purchaser of alternate sections from the United States. The 
secretary of the interior, Mr. Schurz, clearly, in his décision of April 
8, 1880, recognized the changed line through Clay and O'Brien coun- 
ties to the point of junction. The only party complaining of the 
change as unauthorized and nugatory is the défendant company, and 
yet the change was made necessary by the action of that company in 
locating its line. First, there was long delay in making the location, 
and in the second place the line was so loeated as barely to touch 
O'Brien county, rendering it impracticable to comply with the act of 
congress without abandoning the old line of 1864. We think it 
would be unjust and inéquitable to allow the défendant com|)any to 
exclude the eomplainant from a participation in the disputed lands 
upon grounds that arose from the delay of location under its enter- 
prise, and the final location of its line at the extrême noiih-west cor- 
ner of O'Brien county. 

The respondent's eighth proposition is that "the lands in contro- 
versy were earned by the défendant company under the provisions of 
the act of congress of May 12, 1864, as early as 1871," and that 
"thèse lands had not only been earned by the construction of the 
road directly through them, but they had been patented to the state 
for the benefit of the défendant company, and they had been mostly 
conveyecl by the state to the company in obédience to législative com- 
maïKÎ, 
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It is fuitlier said tliat "ail the lands claimed, -with the exception 
of hère and there a small tract, had been patented to the state for 
tUe benefit of the défendant Company long prior to the passage of the 
act upon which the complainant rests its claim of title. 

The f acts upon which this proposition rests seem to be briefly as 
follows: 

On the twelfth day of February, 1873, Mr. Secretary Delano addressed the 
foUowing letter to Hon. Willis Drummond, then commissioner of the gênerai 
laud-offlce, 

"DkPABTMENT of THE INTERIOK, 

"Washington, D. C, February 11, 1873. 

"SiE — ^I hâve examined the case of the Mc&regor & Missouri River R. 
Co. V. The Sioux City & St. Paul R. Co., on appeal from your décision, and 
I flnd that the Sioux City & St. Paul Company first located and constructed 
its Une along the lands in controversy and is entitled to the same. 

" I reverse your décision, and herewith retura the papers transmitted by 
you. " Very respectfuUy, C. Delano, Secretary. 

" Hon. Willis Drummond, Commissioner General Land-Office." 

In pursuance of this décision the lands in controversy were patented to the 
state of lowa for the use and benefit of the Sioux City & St. Paul Eailway 
Company. 

Af terwards, to-wit, on the thirteenth day of March, 1874, the législature of the 
state of lowa passed an act providing that the governor of the state should 
certify to the Sioux City & St. Paul liailroad Company ail lands which were 
then held by the state of lowa in trust for the benefit of said railroad company, 
in accordance with the provisions of section 2, cliapter 144, of the Laws of 
the Eleventh General Assembly. Turning to said section 2, chapter 144, we 
find the folio wing: 

" Sec. 2. Whenever any lands shall be patented to the state of lowa in accord- 
ance with the provisions of said act of congress, said lands shall be held by the 
state in trust for the benefit of the railroad company entitled to the same, by 
virtue of said act of congress, and to be deeded to said railroad company as 
shall be ordered by the législature of the state of lowa at its next regular 
session or at any session thereafter." 

In pursuance of this législation the governor of the state did certify the 
lands in controversy to the Sioux City & St. Paul Company, subject, however, 
to " conflicting claims." It is claimed that this qualiiied clause, saving ail 
" conflicting claims," is nugatory, since the governor had no authority to 
impose it. Such, however, seeras net to hâve been the view taken of the gov- 
ernor's action by the gênerai assembly of the state of lowa, since we flnd that 
in the act of 1878, transferring to the complainant company the lands and 
rights belonging to the McGregor enterprise, the following provisions occur: 

" Sec. 2. That ail lands and rights to lands, whether in severalty, joint tenancy, 
or in common, and including ail lands or rights to lands, or any interest therein, 
or daims thereto, whether certified or not, embraced within the overlapping 
or conflicting limits of the two grants made and described by the act of con- 
gress hereinafter désignâtes, etc., be and the same are hereby granted, etc., to 
the Chicago, Milwaukee &.St. Paul Railroad Company." 
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Again, in section 3: 

" When said raiiroad shall hâve been builfc and conatructed to the point of 
intersection with the Sioux City & St. Paul Kailroad, etc., the governor shall 
patent, etc., to said Chicago, Milwaukee & St. Paul Railway Company ail the 
remaining lands belonging to and embraced in said grant appertaining to their 
line of raiiroad, including ail or any part or moiety of the lands in said over- 
lapping limits which by the terms of the act of congress appertain to their 
line of road." 

We regard the eighth proposition, now under considération, as the 
strongest and most cogent relied upon by the respondent's counsel, 
and it brings back our minds to the true and décisive question of the 
case, namely, what is in this respect the true construction of the act 
of congress granting the lands ? Was it the intention of the grantor 
that the lands in dispute should be applied to the building of two 
roads instead of one, and held in common by the companies, f ulfiUing 
the conditions of the grant? Or is it the true construction of the 
grant that one of the companies might by priority of location and 
construction entitle îtself to the ■vrhole of the lands within the over- 
lapping limits to the entire exclusion of the other ? If this is the true 
construction, it was compétent for the executive department of the 
fédéral government and the trustée to patent the lands for the use 
and benefit of the défendant corporation to the exclusion of the com- 
plainant. 

But if, as we hold, it was the purpose of congress and is the true 
construction of the act that the lands should be applied to the build- 
ing of hoth roads; that no one company could by mère priority entitle 
itself to any exclusive rightj that, on the contrary, the other company, 
by actually building its line to the point of junction, in accordance 
with the terms of the grant and the législative will of the trustée, 
would entitle itself to equal participation in the lands, — then it was 
not compétent for the executive department or the trustée to give the 
lands exclusively to the défendant company. If our construction of 
the grant be correct, the défendant company, by building their line of 
road, could "earn," so to speak, no more land than the law gave them, 
— that is, one undivided half of them; and if, by the action of the ex- 
ecutive department and the trustée, they obtain the légal title to the 
whole of the lands, they must hold them subject to the trusts created 
by the grant in favor of the other company. This trust equity will 
enforce according to its own well-known remédiai processes. 

Mr. Secretary Delano's décision, which seems to be the source of 
the defendant's claim of exclusive right, proceeded upon the sole 
ground of priority of location and construction. This was manifestly 
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erroiieous in point of law, and it caunot be admitted to exclude the 
complainant company from its equal right to lands earned by it in 
compliance with the conditions imposed by the législative will of the 
trustée and act of congress. 

It is not, we fhink, in the power of the secretary of the interior, by 
an erroneous interprétation of the law, to confer upon one party lands 
which, by the true construction of the statute under which he acts, 
belong to another and différent party. 

Counsel for the respondents take a distinction between the lands 
in place and the indemnity lands under the grant of 1864. They 
eontend that the law makes it the duty of the secretary of the inte- 
rior to cause the indemnity lands to be selected, and that his action 
in that behalf is conclusive, and cannot be reviewed; and sinee the 
indemnity lands within the overlapping limits under this grant were 
selected upon the défendant company's line, and for the défendant 
company exclusively, there is no power anywhere to review the action 
of the secretary, and change or reverse the same. 

This argument, we think, simply confounds the légal and équitable 
title to the lands. The sélection of the lands in the indemnity limits 
may be conclusive so far as it opérâtes to fix the légal title in the 
state as trustée, but we are quite clear that he had no power, in a 
case like this, to décide the question as to what company or compa- 
nies should be entitled to the bénéficiai interest in the lands. The 
ultimate décision of such a question was necessarily a matter of 
judicial cognizauce. It depended upon conditions of which the sec- 
retary could hâve had no legally-competent means of information. 
The lands in place and the indemnity lands were granted by congress 
for precisely the same purposes. The intention of the grantor with 
respect to them was exactiy the same. Both were subject to the 
same trusts. The mode of making the title of the trustée spécifie 
was différent, but •:vhen that title became certain in the trustée 
by the location of a definite line in one case, and by sélection in 
the other, it was the duty of the trustée to apply the two kinds of 
land to precisely the same trusts. It was not compétent for the sec- 
retary of the interior to dispose of the selected lands to any trust 
or purpose not warranted by the true construction, meaning, and 
purpose of the granting act. He could not give thèse lands wholly 
to one road or one company, if the true construction of the grant 
requires that they should go to two roads and two companies. 
V.10,no.4— 29 
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If by the true construction of the grant the McGregor enterprise 
was entitled to one-half the lands in controversy, and if the company 
representing that enterprise has "earned" that half by the construc- 
tion of the road, it was npt in the power of the secretary to deprive 
them of their bénéficiai interest contrary to law. He might indeed 
cause a patent to issue investing the respondent company with the 
légal title ; but a court of equity will nevertheless enforce the trust 
according to the true intent and meaning of the act of congress, 
which is the paramount law of the trust. 

It may be granted that in the matter of selecting the indemnity 
lands the action of the secretary of the interior is conclusive, but it 
by no means follows that bis désignation of the party entitled to the 
bénéficiai interest in the lands is conclusive. 

It was said in argument by respondent's counsel that the respond- 
ent company had paid out considérable sums for land-olïïce fées and 
perhaps other expansés in perfecting the title to the lands in question. 
The question as to sums so expended we leave open to future discus- 
sion, with the suggestion that if the défendant is entitled to be paid 
any part of such expenses, we see no reason why the pleadings may 
not be amended so as to bring that matter before the court, and the 
decree so framed as to adjust the same according to equity. 

We hâve said in the foregoing opinion that the complainant elaima 
not the whole, but one undivided moiety of the disputed lands. The 
bill may be framed upon a différent theory, but the gênerai sblioitor 
of the complainant corporation, in bis closing argument, distinctly 
stated that the complainant claims title to only a moiety of the lands 
in common with the défendant company. 

McCbabt, C. J., concurs. 
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LaNNIUG V. LOOKETT.* 

{Oirmit Court, S. D. Gewgia,W. D. January 24, 1882.) 

1 Pleadihg— Plka in Bar. 

A plea denying tltle of plaintifl in a suit on a promissory note, and alleging 
that the note is the property of a citizen of tbe state in which the suit is brought, 
and not the property of the piaintiil, although pleaded hère in the form and 
Btyle of a plea to the jurisdiction, is, in reality, a plea in bar. 

2. 8ame — Statb Lawb. 

Such a plea is not demurrable, although flled, withoùt any other plea, in the 
United States circuit court held in a state, the statute of which provides that 
a party cannot inquire into the title of a holder of a note except for hîs protec- 
tion or to let in some defence. 

3. Pkomissobt Notes— Atjthorttt of Cashibr to Indorse— Presttmptioiî. 

In the absence of proof of any régulations curbing or restricting his authority, 
the presumption is that the indorsement of a negotiable promissory note, 
belonging to the bank, by the cashier, was authorized, and such indorsement 
passes the title to the note. 

4. COLIiATBBAXi SBO0EITT — RiGHT OF HoLDER TO BUB. 

The bona fide indorsee of a negotiable promissory note, who takes it as col- 
latéral security for a pre-existing debt, is a holder for a valuable considération, 
and may maintain suit thereon in the United States courts ; and the right to 
sue is not invalidated by the fact that the note was transferred to such indorsee 
(a citizen of another state) for the purpose of enabling him to sue thereon in 
the United States courts. 

Suit by plaintiff against défendant, B. G. Lockett, on a promissory 
note for $6,000. It was payable to order of Maeon Bank & Trust 
Company, and indorsed to plaintiff by J. W. Cabaniss, cashier. 

The défendant filed a plea in the form and style of a "plea to the 
jurisdiction," alleging that the note sued on was not the property of 
the plaintiff, but the title to the note was in the Maçon Bank & Trust 
Company, a corporation having its légal domicile in the western 
division of the southern district of Georgia, and that the transfer 
thereof by the Maçon Bank & Trust Company, the payée, to the 
plaintiff, a citizen of New York, was purely eolorable, and for the 
mère purpose of enabling the plaintiff to bring suit in the United 
States court. No other plea was filed. 

Plaintiff demurred to the plea on the ground that by section 2789 
of the Code of Georgia, and décisions of the suprême court of Georgia 
thereon, the défendant could not inquire into the title of a hona Jide 
holder of the note except to let in some defence, and that, inasmueh 
as no other defence was set up in this case, the défendant could not 
make an issue on the plaintiff's title to the note. 

*Reported by "W. B. Hill, Esq., of the Maçon bar. 
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The eviclonoe as to the transfer of the note by the Macou Bank & 
Trust Company to the plaintiff was, in brief, as foUows : 

J. W. Cabaniss, cashier of the Maeon Bank & Trust Company, was swoni 
by the défendant, and testifled that he, as cashier, " made the tratisfer of the 
note for the Maçon Bank & Trust Company to the plaintiff. The Maçon 
Bank & Trust Company is in liquidation. It has ceased to do business, and 
ail its afifairs are in charge of the président, Mr. G. B. Roberts, and myself, as 
cashier. I made the transfer of this note to the plaintiff after consultation 
with Mr. Roberts. The directors of the Maçon Bank & Trust Company were 
not consulted about it. It is not customaiy for the président and myself to 
consult them. They hâve left to us the winding up of the assets of the bank. 
For the note, Mr. Roberts paid me his check on the Exchange Bank for $3,000 
at the time of the transfer in 1879. I am also cashier of the Exchange Bank, 
and Mr. Roberts is a director of that bank. The check for 03,000 I hâve 
never collected. It is among the assets of the Maçon Bank & Trust Company. 
Roberts has always had enough money in the Exchange Bank to pay the 
check, except, perhaps, occasionally his deposit may hâve run below that 
amount ; but the Exchange Bank would hâve paid the check at any time. 
Roberts has no control whatever of the check. There is no agreement that 
the clieck shall not be collected. There is no entry of this transfer on the 
books of the Maçon Bank & Trust Company. There are a great many trans- 
actions of the Company not yet entered up on the books ; but I hâve data from 
which I can post them ail up." 

Benjamin G. Rockett, the défendant, was also sworn, and testifled that at 
the time of the maturity of the note he was abundantly solvent, and worth 
largely more than the amount of the note. 

G. B. Roberts, sworn for plaintiff, said: " I was indebted to the plaintiff in 
1879 to the amount of $8,000. I gave her a mortgage on realty to secure 
$5,000, and gave to her as collatéral security for the remaining $3,000 the 
note now in suit, for which I gave the Maçon Bank & Trust Company my 
check for $3,000; at the same time (March, 1879) I had the cashier of the 
coinpany indorse the note to the plaintiff. I do not remember whether the 
plaintiff ever had the note in possession. It was turned over to Bacon & Ruth- 
erford, attorneys at law, with a letter from her. She is my nièce. If the plain- 
tiff should get judgment in this case and collect the whole amount of the note 
from the défendant, I am under no obligation to pay back to the Maçon Bank 
& Trust Company the excess of that amount over $3,000, for which I gave my 
check. At the time I gave the check, which was for about 50 per cent, of the 
amount of the note, there were doubts about the sol vency of the défendant ; at 
least, it was known that he was heavily in debt. While under no obligation, 
I would not be willing as président to malce a profit ont of the bank, and I 
should pay to the bank the excess of the recovery over the $3,000." 

The court held that the plea in this case, although filed as a plea 
to the jurisdiction, was in reality a plea in bar, being, in substance, 
a déniai of the plaintiff's title and right to sue, and overruled the 
demurrer to the defendant's plea on the grounds that the contract of 
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tbc maker of a negotiable note is to pay it to whomsoever may be the 
légal holder, and that the local law of Georgia cannot be applied to 
this case so as to shut off the defence made by this plea. 

Eeskine, D. J., (charging jury.) This note is indorsed to the plain- 
tiff by the cashier of the Maçon Bank & Trust Company, It is the 
usual course that the cashier of a bank bas power to indorse nego- 
tiable instruments belonging to the bank. The presumption is that 
he bas the right and authority to make such indorsements, in the 
absence of any évidence that the régulations of the bank bave limited 
1 1 abrogated this authority. 

The évidence is that the cashier delivered to Mr. Eoberts, the prés- 
ident of the bank, and that Eoberts gave him therefor his check on 
the Exchange Bank for $3,000, about 50 per cent, of the face of the 
note, and that this check still remains in the possession of the Maçon 
Bank & Trust Company. This check bas not yet been paid, but the 
liability of Roberts is the same, and if be gave the check bona fide 
for the note it was a payment therefor. 

The note is presented to you by counsel for the plaintîflF. This 
makes out for the plaintiff a prima facie case. There is no évidence 
showing that the plaintiff ever had the actual possession of the note. 
This was not necessary, if it was indorsed to her bona fide, and she 
was aware of it, as a collatéral security for a pre-existing debt of 
Eoberts to her. If thus indorsed to her, she obtained as good a title 
as if she had purchased it. 

No party can obtain the right to sue in the United States courts 
by a device, or colorable transfer. If the plaintiff bas no title to the 
note, we will find for défendant on this issue. You will inquire 
whether the prima facie case of the plaintiff bas been overcome by 
any évidence that the transfer to her was not hona fide. If it was 
hona fide, she bas the right' to sue, although Roberts indorsed it to 
her for the purpose of giving fehe court jurisdiction by enabling her to 
maintain the suit. 

Verdict for the plaintiff. 
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Keep V. Indianapolis & St. Louis E. Co.* 
Keep V. Union Eailway & Transit Ce* 
(Circuit Court, JB. D. Missouri. February 13, 1882.) 

1. Tkial OB' Causes of a Like Natueb aï thb Samb Time— Rbv. St. f 921. 

Fédéral courts hâve authority to order causes pending before them of a like 
nature, and in which substantially the same questions are involved, though 
against dlJïerent défendants, to be tried at the same time, even where, in consé- 
quence, the défendants will be brought into antagonism. 

2. BaME— JUDGMENTS. 

Where causes, one of which sounds in tort and the other in contract, are 
ti'ied at the same time, separate judgments may be rundered in each. 

3. Phacticb— Joint Weongs— Sbpaeatb Suits. 

WJiere several tort-feasors are each and ail liable for the aame wrongf ul act, 
a separate suit for damages may be maiatained against each of them. 

4. Commun Carrier — Négligence — Motive Power. 

A common carrier is liable to a passenger whom it has contracted to convey 
to a particular point, if he is injuredwhilé being so conveyed through the nég- 
ligence or unskilfulness of employés of a corporation with which such carrier 
has contracted for motive power. 
8. LiABiLixr op Pabtt FaENisHiuG Motive Power— NegIiIGence—UitskiijPul- 

NESS. 

In such cases the corporation furnishing the motive power is also liable to 
the passenger if the injury is suatained through the direct négligence or 
unskilfulness of its employés. 

Motions for a New Trial. 

Separate judgments having been rendered against each of them, 
both of the défendants in the above-entitled causes move for a new 
trial. The motion of the Union Eailway & Transit Company assigned 
as error : 

(1) That the verdict is unsupported by the évidence, but is contrary 
thereto, and is against the évidence and the weight of évidente. (2) That the 
verdict is for the plaintiff, whereas it ought to hâve been for the défendant. 
(3) That the court erred in refusing to give the instructions asked by défend- 
ant at the close of plaintifî's case. (4) That the court erred in refusing to 
give the instructions asked by défendant at the close of the évidence in the 
case. (5) That tiie court erred in giving the instructions which were given 
by the court to the jury. (6) That the court erred in its instructions given 
to the jury. (7) That the court erred in its instructions given to the jury after 
they retired, and in answer to their inquiry to the effect that " if each coinpany 
is at fault the same amount of damages should be rendered against each." (8) 
That the court erred in admitting improper and illégal évidence against the 
objection of the défendant; the court erred in rejecting légal, compétent, and 

*Eeported by B. F. Rox, Es(j., of the St. Lonl» bar. 
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mateiial évidence offered by the défendant. (9) That the court erred in con-^ 
soliclatiug the above-named case o£ Henry V. Keep v. Union Kailway & 
Transit Co. of St. Louis with the case of Keep v. Indianapolis & St. Louis JR, 
Co., and in trying the same together. (10) ïhat the verdict after consolida- 
lion should hâve been a joint verdict, and the judgment joint. (11) That the 
damages are excessive. 

The motion of the Indianapolis & St. Louis Eailroad Company 
sets forth substantially the same assignments of error as that of the 
Union Eailway & Transit Company, with the exception of the third, 
fourth, ninth, and tenth assignments, which are omitted. 

For a report of the trial of said cases see 9 Ped. Rep. 625 et seq. 

L. B. Valliaîit and Joseph Dickson, for plaintiff. 

John T. Dye, for IndianapoUs & St. Louis Eailroad Company. 

S. M. Breckenridge, for Union Eailway & Transit Company. 

Treat, D. J. At the calling of thèse cases they were consolidated 
for purposes of trial — that is, the court ordered that they should be 
tried at the same time, before the same jury; yet each case to be 
treated as distinct, and requiring a separate verdict. Such h as been 
the uniform practice of this court for a quarter of a oentury, com- 
mencing with the administration of Justice Catron, of the suprême 
court, (Wells and Treat, assooiated,) to the présent time. Such prac- 
tice was based on the act of July 22, 1813, (now section 921, Eev. 
St.,) which is as foUows: 

" When causes of a like nature or relative to the same question are pend- 
ing before a court of the United States or of any .territory the court may malie 
such orders and rules concerning proceedings therein as may be eonformable 
to the usages of courts for avoiding unnecessary costs or delay in the admin- 
istration of justice, and may consolidate said causes when it appears reasona- 
ble to do so." 

It often happened, under the land litigations prévalent hère from 25 
to 30 years ago, that from 50 to 100 cases in ejectment would be 
brought by one plaintiff against différent tenants in possession, the 
main subject in controversy being the plaintiff's title. Instead of 
trying each of said cases separately, involving one or two weeks' 
time each, and resting on the same évidence as to title, the court could 
order ail to be tried at once, so that the court could détermine 
whether the plaintiff had a right of recovery as against the défend ■ 
ants who claimed under a common title adversely. 

If the plaintiff recovered, a separate verdict was rendered against 
each of the défendants as to damages, and the particular premises 
occupied by him; and if the plaintiff failed, a separate verdict was 



é56 FKDEBAL BËPOAÏËIt. 

rendered in favor of each défendant, with costs. Like practice has 
prevailed hère in ail cases within the provision of the act of 1813 
whenever the court's attention was directed to the subject. 

The cases under considération fali cleariy within the practice tbus 
long established ; and this is the first time in 35 years that it has 
been disputed. It must be said, however, that there may be a différ- 
ence between the consolidation of cases to be tried as one case, and 
the trial of separate cases before the same jury at the same time. 
Many of the authorities and text-writers cited do not note the distinc- 
tion, and few make any référence to the act of 1813. 

From facts and circumstances brought to the attention of the court, 
it was obvious that the same question was involve d in each of thèse 
two cases, viz., whether the plaintiff sustained damages through the 
négligence of one or the other of the défendants, and if bo, whether 
one or both were responsible therefor. If the cases were tried, one 
after the other, the same évidence would hâve to be presented, to the 
unnecessary delay of business. No exception was taken to the order 
of the court, and, if it had been, it wonld hâve been promptly over- 
i-uled. The reason and justice of the act of 1813 must be apparent to 
ail who désire the prompt détermination of litigated cases, without 
useless costs and expense. 

It is contended that by this practice the two défendants were 
brought into antagonism with each other, as well as with the plaintiff, 
whereby an unnecessary burden, attended with some confusion, was 
thrown on the transit company. But so, in like cases, it always be- 
came the duty of the court to discriminate, as it did in thèse cases, 
between the respective duties and liabilities of the défendants. 

The cases were peculiar in several respects. The wrong done 
occurred under such circumstances as at first blush to make it a 
question between the défendants inter sese as to which was in fault. 
To the plaintiff, who could hâve but one satisfaction, it was im- 
material whether one only or both défendants were responsible to 
him. As to the liabilities of the défendants inter sese he had no 
concern. He had a right of recovery against both, (as held,) and if 
either paid therefor it could adjust with the other any controversy 
which might arise between them. 

The principal facts were that plaintiff purchased a through (cou- 
pon) ticket from New York to the city of St. Louis; the last 
coupon being over the Indianapolis & St. Louis Eailroad Company 
from Indianapolis to St. Louis. That coupon did not authorize 
the ciontracting party or parties to leave the plaintiff in East St. 
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Louis, to find his way over the bridge and through the tunnel to tbe 
St. Louis dépôt as best he might. Some one was responsible for his 
safe transfer to and delivery at the St. Louis dépôt, involving the 
bridge and tunnel transfer. 

It is contended earnestly that the Indianapolis & St. Louis Rail- 
road Company was an intermediate road between New York and St. 
Louis, whose terminus was at Eaat St. Louis, and although its con- 
ductor took up the terminal coupon, and gave a bridge and terminal 
ticket, that in doing so it acted only as the agent of the transit Com- 
pany, its own responsibility terminating at its station in East St. 
Louis; that from that point the transit company became the Connect- 
ing and terminal road. To this there are two objections : First, the 
terminal coupon was from Indianapolis to St. Louis, over the Indian- 
apolis & St. Louis Bailroad; and, second, that the accident happened 
before that railroad company actually reached its station or dépôt at 
East St. Louis, where it would hâve delivered its passengers if bound 
to the latter place. Besides, it had its arrangements with the other 
défendant for hauling its cars over the bridge and through the tun- 
nel j the latter furnishing merely the motive power. The trains were 
not taken up at East St. Louis; there was no transfer of passengers 
there; the train was a through one. Bach through passenger re- 
taining his seat was to be landed at the St. Louis dépôt, through the 
opération or agency of the contracting party or parties. 

Whose duty was it on the arrivai of the train at East St. Louis to 
forward the same ? Had the obligations of the Indianapolis & St. 
Louis Eailroad, under the circumstances, then ceased, and ail the com- 
mon carrier's obligations thereafter been devolved on the transit 
company? In that connection the court received written évidence as 
to the corporate character of the transit company, and its contracts 
with the défendant railroad. It ruled, as a matter of law, that for 
ail the purposes of thèse suits the transit company was the agent of 
the railroad, bound to haul the latter's trains, merely furnishing the 
motive force and managing the same. Hence, the railroad was a 
common carrier, responsible for the acts of its agent. 

It may be that under other faets and circumstances, and possibly 
under later arrangements, a différent relationship legally may exist 
between those companies ; but the court, in trying thèse cases, could 
not go beyond the record before it. 

The facts were that on the arrivai of the railroad train in East St. 
Louis, and before the same had reached the Eelay dépôt, its locomo- 
tive was detached for the purpose of having the transit company 's 
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engine attached. The passengers were still in the cars. The transit 
company's engine, in attempting to attach to the train, did so wilh 
such négligence as to cause the injury complaiued of. The train 
itself should hâve advanced to or nearer the Eelay dépôt before the 
locomotive was detached ; and, on the other hand, the transit engine, 
in Connecting, should hâve done so without thrusting the train 
across the track of auother moving train, Hence, as stated in the 
charge of the court, the railroad company was bound to deliver the 
plaintiff safely, under the obligations of a common carrier, in St. 
Louis, and was responsible for whatever injuries were caused by the 
négligence of its agents. As to the transit company, though under 
its contracts with the défendant it was its agent, yet if in the course 
of its employment it injured, through its direct négligence, a third 
party, with whom it had no privity of contract, still it was answera- 
ble to him for the wrong so done. Questions as to the pleadings are 
raised, drawing formai distinctions between contracts ex contractu and 
ex delicto, which are irrespective of the merits of the case, and which, 
if well taken, would hâve resulted at the trial in formai amendments, 
if required. 

The question involved may be of large significance. The many 
railroad trains arriving at and departing from the St. Louis dépôt 
use, under contract with the transit company, the motive power of 
the latter. To whom is the passenger to be remitted for injury suf- 
fered? He départs and arrives by his contract, not at East St. 
Louis, but at St. Louis, on the west side of the river. The intermediate 
agency by which he is transferred to and from the St. Louis dépôt, so 
far as his contract is concerned, is not a separate contract, remitting 
him for redress when an injury bas been sustained solely to such 
intermediate agency; but, as in thèse cases, he may, under acts of 
négligence, hâve his remedy against either or both. 

The questions, sharply defined, are whether the obligations of the 
Indianapolis & St. Louis Eailroad eeased, under the circumstances 
fitated, when its locomotive was detached from its train at East St. 
Louis; and, on the other hand, whether what occurred subsequently 
involved a liability solely against the transit company. 

As has been stated, a mixed question of fact might hâve been pre- 
sented if the duties of the Indianapolis & St. Louis Eailroad had ter- 
minated when it left its cars on the track in East St. Louis, short of 
the Eelay dépôt, and if its obligations eeased only when the cars 
reached the Eelay dépôt, and if in that intermediate stage of transfer 
the transit company undertook to haul the train, not to the Eelay dépôt 
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but to the St. Louis dépôt. The court thought it unnecessary to con- 
fuse the jury with such questions, but, having the charter and contracts 
of the transit company before it, decided, as a matter of law, that the 
Indianapolis & St. Louis Eailroad was bouud to deliver plaintifE in 
St. Louis ; that its obligations could not be diseharged by any arrange- 
ment made by it with the transit company. It is thus that the main 
propositions arise. If the transit company was a common carrier, 
and the obligations of the Indianapolis & St. Louis Eailroad Com- 
pany terminated on surrendering the cars of its train to the former, 
as the terminal company, then the latter was not responsible. But it 
had not reached its dépôt in East St. Louis, and, whatever may hâve 
been its understanding with the transit company, the facts showed 
that the injury to plaintifï occurred during the process of discharging 
one motive force and attaching another. The varions authorities 
cited as to consolidation of causes, it is held, do not change the rule. 
It is true that when several causes of like nature are brought against 
the same défendant he may move to bave them consolidated ; but it 
does not follow that causes of like nature against différent défendants 
may not be heard at the same time, each case being heard and deter- 
mined as a distinct case, as was donc in this instance. Several text- 
writers and some adjudicated cases hâve been cited on the question 
of consolidation, which it is not deemed necessary to review, for most 
of them refer to state statutes considered inapplicable ; and the Hwo 
cases in United States courts are not in conflict with the views here- 
tofore expressed. 

In 1 Batchf. 151, a motion was made to hâve a demurrer in one 
of eleven cases control the others, and the court denied the motion. 
Ample grounds, therefore, may bave existed; just as in several cases 
between the same plaintiff and défendant the court will, in its discré- 
tion, not compel the décision in one to détermine the others, unless 
the rights of ail can be properly heard and settled in one of the suits 
— the others to abide the resuit. 

The case of Holmes v. Sheridan, 1 Dill. 351, is illustrative, where 
the court, instead of consolidating the cases as if only one and the 
same cause of action was presented, ordered the two cases to be tried 
at the same time, and referred to state statutes for authority. 

Sections 977 and 978 of the Eevised Statutes indicate that the légis- 
lation of congress was directed to the trial of cases at the same time 
by formai consolidation or otherwise, when the time of the court could 
be thereby saved, costs and expansés avoided, and the rights of the 
parties litigant not prejudiced. It may seem somewhat anomalous 
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that each of the défendants is to be held as for the same tort; but 
there may be several tort-feasors, each and ail of whom are liable for 
the NVrong done. The fact that separate suits were brought does not 
exonerate either from his wrongful act. The plaintiff may hâve had, 
as in thèse cases, a cause of action against each of the défendants, 
and entitled to judgments accordingly if tried separately ; and why not 
such. separate judgments when tried at the same time, though one 
sounded in tort and the other in contract ? The distinctions drawn 
as to the relative duties and obligations of the two défendants are 
analogous to those imposed on a tow-boat in towing a steamer, as 
contradistinguished from or associated with the vessel towed. Judge 
Swing bas clearly analyzed the law in such respects in the récent case 
of Th^ James Jackson, 9 Fed. Eep. 6 lé. The motions for new trial 
overruled. 



United States ex rel. Watts v. Justices of LAUDEROAiiE Countt. 
[Girouit Court, W. D. Tenneisee. Januar3' 27, 1882.) 

1. CONTEMPT— MANDAM08 — BeBIGNATION OP OfFICERS. 

It Is not a contempt of court for an ofBcer to reaign to aroid obédience to a 
Vrit of mandamua where he has an unrestricted right of résignation. 

2, SaMK — CONSTITUTIONAI, LaW — TENNESSEE CONSTITUTION 1870, ART. 7, i 5, CON- 

STRTJED. 

The Tennessee constitution, art. 7, j 5, provides that " every offlcer sliall hold 
his office until his successor is elected or appointed and qualified." /Jdd, that 
this applies to a resigning offlcer, who must continue in the discharge of his 
duties until his successor is elected or appointed and qualified ; that the offlcer 
remains under an obligation to obey a writ of mandamus, notwithstanding his 
résignation, and is guilty of contempt if he fails to comply with the writ ; and 
the obligation passes to his successor when qualified. 

Rule for Contempt. 

The relator recovered a judgment in the circuit court of the United 
States against Lauderdale county for $25,664.32, interest and costs, 
on bonds and coupons issued by the county in aid of the Memphis, 
Paducah & Northern Eailroad, which judgment was afiSrmed by the 
suprême court. The circuit court thereupon issued a peremptory 
■writ of mandamus requiring the 26 justices of the peace composing 
the county court to levy a tax as other taxes were levied, and to col- 
lect the same, to pay the judgment. In order to évade obédience to 
the writ 21 of the justices tendered their résignation to the county 
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court, which were accepted, leaving the county without a quorum in 
the court authorized to levy the tax. This was not done until serv- 
ice upon them of the writ of mandamus, nor until thej' had assem- 
bled and proposed to the attorney of relater negotiations for a com- 
promise, which ultimately failed. The affidavits disclose a conflict 
of évidence between the attorney and the justices as to what trans- 
pired at the time of the meeting of the justices, they insisting that he 
waived or excused a levy, and agreed to submit the proposition for 
compromise to his client, while he insista he did not interfère with 
the writ, but only agreed to submifc a proposition to his client on their 
undertaking to make a levy either at that term or an adjourned term 
to be held for the purpose. The court was adjourned to a subséquent 
day, when the relator's refusai of the compromise was presented, and, 
being received, the justices resigned in sufficient numbers to leave the 
court without the number required to make a levy. The sheriff of 
the county bas never held élections to fill the vacancies, as required 
by law, and the affidavits show a condition of great public hostility to 
any levy of a tax, and a détermination of the people and the officers 
to do ail in their power to escape payment of the bonds, which are 
claimed to be fraudulent, notwithstanding the décision of the suprême 
court in favor of their validity. 

The relater served this rule upon the justices to show cause why 
they should not be punished for centempt of the process of the court, 
claiming that the act of résignation was a centempt, and that the 
constitution continued the resigning officers in office until their suc- 
cessors are qualified. The défendants answer the rule by setting up 
their right to resign as a defence, and excusing their failure to comply 
with the writ before the résignation on the ground of the agreement 
with the attorney of the relater. Some of the justices swear that 
they resigned on account of bad health and other causes not con- 
nected with the mandamus proceedings, while others rest alone on the 
légal right of résignation. 

Humes é Poston, for relater. 

Gantt de PattersoH and Emerson Etheridge, fer respondents. 

Hammond, D. J. I am unable to see why an officer served with a 
mandamus to levy taxes should be compelled to remain in office to 
discharge that duty any more than to discharge any other duty im- 
posed by law. The mandamus directs him to de what by law he 
should do without it, but does not, in any légal sensé, make the duty 
more binding. U. S. v. Clark County, 95 U. S. 769. If an officer is 
justiûcd in surrendering his office because its duties are disagreeable 
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to him, or for any reason he does not wish to perform them, why may 
lie not give it up for that reason as well after as before mandatory 
process, and this without any responsibility for or inquiry into the 
motive for his action? It seems to me whoUy untenable, when an 
officer bas the right of résignation, to hold that he is guilty of con- 
tempt of court if he resigna rather than obey a writ of mandamus. 
He cannot delay obédience without contempt, and he remains in con- 
tempt as long as he continues in office without obédience. Hoff v. 
Jasper County, 20 Am. Law Eeg. (N. S.) 435. But if before the oppor- 
tunity to obey arrives, or before the time prescribed by law for obé- 
dience, he resigns effectually or vaeates the office, I do not recognize in 
the act of résignation any contempt, no matter what his motives. The 
mère fact that the creditor may be thus defeated of his remedy does 
not furnish a reason,. though even this is merely temporary, as the suc- 
cesBor is amenable to the same process. Com'rs v. Sellew, 99 U. S. 
624; Thompson v. U. S. 103 U. S. 480, 484; U. S. v. Labette 
County, 7 Fed. Rep. 318, 320. No authority has been produced 
which supports the contrary doctrine, and I think thèse views accord 
with the gênerai principles involved in the considération of the sub- 
ject, and are a proper inference from the cases. Rees v. Watertown, 
19 Wall. 107; Barkley v. Levée ComWs, 93 U. S. 258; Meriwether v. 
Garrett, 102 U. S. 472, 511-518; Edwards v. U. S. 103 U. S. 471; 
Thompson v. V. S. supra. 

The leading question in this case is whether or not thèse respond- 
ents hâve effectually resigned, or are still the justices of Lauderdale 
county and liable for a non-compliance with the writ commanding 
them to levy the tax to pay the relator's judgment. This question 
dépends upon a proper construction of the constitution of Tennessee, 
and there is no décision of the suprême court of the state to guide 
the court in ita détermination. 

Prior to the constitution of 1870 there can be but little doubt that 
the laws of Tennessee permitted to ail ofïicers the most i|inrestricted 
right of résignation. The résignations of the respondents were ten- 
dered aocording to the Code and accepted by the county court, which 
was, under the law as it existed, independently of the constitution, 
sufficient to vacate their offices, although relator's counsel suggest 
that a formai acceptance is required, which was wanting as to some 
of the justices. It seems, however, to be generally conceded by the 
authorities that where the of&cer or tribunal designated by law to 
receive résignations has no duty to perform in respect to supplying a 
successor, the bare receipt of the résignation without objection 
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amounts to an acceptance. Dill. Mun, Corp. § 163, and cases cited; 
McCrary, Elec. § 260, and cases cited ; Edwards v. U. S. supra; 
Thompson v. U. S. supra; Olmsted v. Dennis, 77 N. Y. 378; State 
V. Hauss, 43 Ind. 105; State ex rel. Boecker, 66 Mo. 17. 

Under the influence of the common law, which was very strict as 
to the surrender of an office held by patent, requiring that document 
to be surrendered and cancelled, and the gênerai principle of that 
System of laws which treated offices as property, whether held by 
grant from the crown or otherwise, it may be doubtful, particularly 
in view of its interprétation by the suprême court of the United 
States in the two cases last abore cited, if this rule would apply, and 
whether a more formai acceptance would not be necessary. Bot it 
is conceded by the court in those cases to be a question of local law 
in each state, and I bave no doubt whatever that under our state law 
it must be held that reoeiving without dissent and filing the résigna- 
tion by the authority appointed to receive it constitute an acceptance 
and answer the common -law requirement of that eeremony. 2 Meigs, 
Dig. (2d Ed.) § 746; 3 King, Dig. (2d Ed.) §§ 3973, 3974; T. & S. 
Code, passim, tit. "Officers" and "Résignation." The authorities are 
too numerous for citation hère. 

A justice of the peace who wishes to resign shall make his résig- 
nation to the county court of the county of which he may be a justice. 
Act 1806, c. 54, § 1, (T. & S. Code, § 353.) Whenever a vacancy 
in the office of a justice of the peace ocours, it is filled by spécial 
élection to be held for the purpose on ten days' notice. Act 1835, e. 
1, § 15, (T. & S. Code, § 342.) AU spécial élections for county 
officers, authorized by law, shall be ordered by the sheriff of the county, 
or the coroner, in case the sheriff cannot act or in case there is no 
sheriff; and he may proceed without any formai notice of vacancy to 
hold the élection. Code of 1868, (T. & S. Ed.) §§ 804, 827. From 
this it will be seen that the county court, in receiving the résignation, 
acts independently of the sheriff in holding the élection, there being 
absolutely no connection befcween the two. Other provisions of the 
Code are cited by the learned counsel of respondents requiring thb 
justice on his résignation to turn over his dookets, books, and papers 
to the nearest justice of the peace who is authorized to issue exécu- 
tions, etc., as showing his untrammelled right of résignation. T. & 
S. Code, §§ 4126, 4136, 4139, 4143, ail taken from the Act of 1835, 
«. 17. 

Thèse provisions of the statutes, which show so conelusively the 
modification, if not the abrogation, of the common law governing the 
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résignation of thèse officers, do undoubtedly take this case out of tlie 
rule of Edwards v. U. S. and Thompson v. U. S. supra, and bring it 
within a principle, there discussed, that it is a matter of local régu- 
lation that must control this case. But thèse statutes were ail prier 
to the constitution of 1870, which déclares that "evei*y officer shall 
hold his office until his successor is elected or appointed and quali- 
fied." Article 7, § 5, T. & S, Code, p. 108. The former constitutions, 
under whieh the foregoing and similar statutes were passed, con- 
tained no such provision. It was, however, a principle of the com- 
mon law that every officer held his office until his successor was 
qualified, and he could not surrender it without consent of the orown 
or other appointing power, or the élection of his successor where it 
■was an élective office ; and this, as we hâve seen, was the basis of 
the rule that an acceptance of a résignation was necessary to give 
that consent and vacate the office. It was manifested by a cancella- 
tion of the patent of office, a formai acceptance of the surrender or 
résignation, or impliedly by the appointment or élection of a suc- 
cessor. Indeed, the common law would eompel -the acceptance of an 
office, and a refusai to assume it was indictable as an offence. 5 
Comyn's Dig. tit. "Officer," B 1 ; Id. K 4, 9, passim; Id. tit. "Jus- 
tices of Peace," A 1; Bac. Abr. 322m; Anon. 12 Mod. 256; Rex v. 
Mayor of Rippon, 2 Salk. 433; S. G. 1 Ld. Eaym. 563; Rex v. Patte- 
son, 4 B. & A. 15; Worth v. Newton, 10 Exch. 247; Lond n v. Hea- 
den, 76 N. C. 72; Stratton v. Oulton, 28 Cal. 45; People v. Stratton, 
Id. 382 ; Edwards v. U. 8. supra; Thompson v. U. S. supra. 

Nor was there wanting a solid foundation of good reason for the 
principle. The services of officers are necessary to organized society ; 
and any hiatus or interregnum tends to disorganization. If one's 
property, services as a soldier, his very life, in fact, may be taken to 
préserve society, there is no reason why his personal services, in an 
officiai capacity, may not be demanded and insisted on by the state. 
Enforced jury service furnishes a conspicuous example of the prin- 
ciple, as well as compulsory attendance of witnesses, and there may 
be others. Our own constitution says : 

"Xo man's particular services shall be demanded, or property taken or ap- 
plied to public use, without the consent of his représentatives, or without just 
compensation being made therefor." Article 1, § 21, T. & S. Code, p. 82. 

Not only is this compulsory service supported under this doctrine 
of necessity, but likewise under the contract. It is true, the beatowal 
of an office is not, in the ordinary technical sensé, a contract, — at 
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least, not with us, — but is the imposition of a public trust by agree- 
ment between the state and the officeholder. Why may not the state 
attach as a condition to the bestowal of the honors and compensation 
growing out of the trust, that it shall not be surrendered until the 
state has desigaated a successor, so that the public interests shall 
not suffer? It must be admitted that under our free American in- 
stitutions there has grown up a tendency to recognize such unre- 
strained personal liberty that the citizen has acquired a sort of right 
to refuse to serve the state in any officiai capacity, and it is often 
said that no man can be compelled to hold an office against his will ; 
but non constat that the state may not reasonably restrain this right 
for the public good. There can be no more reason for requiring an 
officer, whose term has expired, to hold till his successor is qualiâed, 
than for making the same requirement of one who resigns ; one is as 
great a burden as the other. Counsei say this is a "momentous 
question;" but, reduced to its exact dimensions, it is simply a defence 
by thèse respondents of the right to retire from their offices some 10 
days sooner than under this construction of the constitution and iaws 
of the state they would be permitted to do; and in furtherance of 
their rights to do this they insist that the words of the provision 
should be restricted so as to exclude them from its opération. It is 
no great hardship to say to a justice of the peace that he shall con- 
tinue in office until his successor is elected and qualified, when that 
process, in due course of law, can be consummated in some 15 days. 
And it will be found that, as to ail offices, the constitution and stat- 
utes make abundant provision for very speedily supplying a succes- 
sor to a resigning officer, and ordinarily there is no lack of patriotic 
citizens ready to take advantage of the rare opportunity of becoming 
a successor to one resigning. On the other hand, it may be said, as 
it has been argued hère, that this abundant provision for supplying 
successors is the only remedy the law has afforded for the evil of 
having an office vacant, and that the law-makers considered that 
speedy process of fiUing vacancies an ample guaranty against the 
mischief . But this case illustrâtes the contrary. Where there is an 
épidémie of résignations, caused by a conspiracy to defeat the law, 
which will, and has in this case, destroyed the machinery of local 
government, and paralyzed ail governmental functions so far as they 
pertain to those assumed by thèse respondents, the wisdom of the 
common-law rule becomes obvions. Hère, although the sherifF or 
coroner is required, by fair implication, to give immédiate notice of 
V.10,no.4— 30 
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élection to be held in 10 days, no steps hâve been taken for many 
months to supply the county with thèse officers se necessary to exé- 
cute the laws. Muoh bas been said in argument about provisions 
made toturnthe books and papers over to the nearest justice. That 
is beside the question ; beeause, while the six or seven remaining jus- 
tices in this county may suËSce to discharge the judicial duties, no 
provision is made to prevent a disorganization of the county by this 
conspiracy of the magistrates, the sheriff, and no doubt the people of 
the county, to avoid the levying of this tax, although it results in 
leaving ail other duties belonging to the coanty court in its minis- 
terial capacity undischarged. 

It is a paralysis of this governmental agency, and, if permitted to 
continue, destroys it effectually. I am unable to see why a construc- 
tion of the constitution should be adopted whieh allows this mischief 
to prevail, when the other would effectually remedy it, for the mère 
purpose of securing to officers unrestricted liberty to surrender their 
offices at will, or why this freedom of the citizen should be secured 
at the expense of so great a calamity to the public good. The case 
cornes veitoin the letter and spirit of the constitutional provision, and 
the mischief is clearly within the remédiai effieacy of the clause. It 
is a presumption of law that the convention saw the evil of the for- 
mer policy of unrestricted résignations, and desired to restore the rule 
of the common law for the public good, that no officer shall aban- 
don the discharge of his duties until his successor bas been elected 
or appointed and qualifled. It is a wise provision, one within the 
power of the state to make, and the courts are required to liberally 
construe it in favor of the remedy and to prevent the mischief. 
Cooley, Const. Lim. (4th Ed.) 71, 72, 74, 75, 79; Story, Const. 
§^ 800, 401; Sedgwick, Stat. & Const, Law, 859, 491. The lég- 
islature has given tnis constitutional provision effect by enacting a 
statute in totidem verbis. Act 1870, c. 23, § 7, (T. & S. Code, § 
825^.) It is verj strenuously argued that this provision was only 
intended to apply to officers whose terms had expired, and to accom- 
modate the change made by the constitution of 1870 in the tenureof 
offices. Under the construction of the old constitution, when a va- 
cancy occurred the person elected to fill it held for a full and not an 
unexpired term, while the new constitution abrogates that construc- 
tion, and gives fîxed terms of office, which expire at the completion 
of the term, whe'her held by the original incumbent or one supplied 
to fill a vacancy. T. & S. Code, 109, note a. There is no appar- 
ent reason why the clause we are construing was more needed under 



UNITED STATES V. JUSTICES OP liAUDERDALB COUNTÏ. 467 

the new constitution than under the old, for it could hâve been ap- 
plied as -well under the one as the other system of terms, and would 
hâve been just as wise. There is nothing in the constitutional pro- 
vision itself to indicate such a restriction, nor in the proceedings of 
the convention, and the mischief to be remedied cornes olearly within 
the words, and, I think, the spirit of the clause. It is also argued 
that the court should not assume an intention to abrogate the settled 
policy of the former statutes permitting unrestricted right of résigna- 
tion. But it may be remarked that the constitutional convention of 
1870 was a reform convention, and the radical changes it made are 
evidenced throughout the whole instrument, particularly in this matter 
of ofifice tenure; and a constitutional convention is supposed to act 
■with a purpose to cure existing evils and "with a f oresight of those that 
are possible. If it had intended to prevent the occurrence of the dis- 
organization of a county government, such as the product of this con- 
spiracy, it would bave used the very language it has used. If it had 
intended to restrict the provision to officers whose terms had expired, it 
would hâve said ; "AU officers whose terms hâve expired shall hold 
their offices until their successors are elected or appointed and quali- 
fied;" but it does not say this. It says "every officer" shall so hold, 
and this includes those about to resign. He may resign and croate a 
vacancy sub modo which authorizes the élection or appointment of a 
successor,but he cannot abandon his office until that successor is qual- 
ified. It is said this literalism would continue officers removed for 
crime, but this is not a reasonable construction. There is a para- 
mount public policy which would endure the mischief of an absolute 
vacancy rather than hâve ofifenders in office continue to discharge its 
duties. The removal statutes are pénal in their nature, and come 
under the gênerai principle that crime must be punished at ail haz- 
ards. Hyde v. State, 52 Miss. 665; Allen v. State, 32 Ark. 241. 

On the whole case, after a most careful considération, I am thor- 
oughly satisfied, notwithstanding the strong conviction I had at first 
the other way, that, on principle, the proper construction of our con- 
stitution is that under this clause and the statute to give it efifect ail 
officers resigning must continue to diseharge their officiai duties until 
their successors are elected and qualified. The case of Badger v. 
U. S. 93 U. S. 599, is a direct authority for this construction, 
and is conclusive hère, in the absence of any contrary construc- 
tion by the suprême court of the state. Vide S. C. 6 Biss. 308. 
There are some cases which support a contrary view, as Olmsted v. 
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Dennis, supra, but they cannot prevail in this court over the views 
expressed by the suprême court of the United States. 

This attitude of the case renders it unnecessary to consider the 
other points so much argued ariaing out of the failure to act before 
résignation, when there was an opportunity to obey the writ and the 
effeet of the negotiations with the relator's attorney to excuse obédi- 
ence. It may be said, however, that several of the reapondents show 
no excuse, except the pendency of negotiations for a compromise; 
and it is doubtful if the attorney' s action, taking it for ail that can 
be claimed, afforded any justification. The magistrates certainly 
.'icted in bad faith to him in conspiring to defeat a levy by résigna- 
tions after his indulgence. There was an implied understanding that 
if the compromise failed the writ woald be obeyed, and it was a fraud 
on the relator to act otherwise. The whole case shows a deliberate 
intention on the part of thèse officers, no doubt in obédience to pop- 
ular sentiment, to circumvent the obligation imposed by law to levy 
the tax to pay thèse bonds. I have'been inclined to at once impose 
as a penalty for this contempt the whole judgment as a fine, distrib- 
uting the sum among the respondents according to their respective 
abilities to pay, and to commit them until the fines and costs were 
paid and the writ obeyed ; but, on reflection, I hâve concluded to 
afford another opportunity for obédience to the writ of mandamus, 
having received assurances that if the court décides the résignations 
ineffectuaJ no further résistance will be made to the process. The 
court therefore adjudges respondents in contempt of its procesB, but 
for the présent withholds sentence, and directs an alias mandamus to 
issue requiring thèse respondents, and their successors in office, to 
levy the tax at the next regular levy in April, as other taxes are lev- 
ied, and to coUect the same as required by law; and until it shall be 
made known to the court how the writ has been obeyed, ail other mat- 
ters are reserved. 

So ordered. 

Note. By an able review of this case by Robert W. Haywood, Esq., 
printed in the Brownsville (Tenn.) Democrat, I am reœinded of an uninten- 
tional omission to notice an argument, made also at the bar on the trial of 
this case, that the construction adopted would continue ofTicers removing from 
the county or state in their offices. Our constitution itself provides that jus- 
tices of the peace and constables removing from the civil district shall vacate 
the office, which makes an exception to the gênerai rule of the clause con- 
strued in the principal case. Article 6, § 15. Perhaps a paramount public 
poliey analogous to that so declared would nialce an exception in ail cases of 
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removal from the county or state, but it does not seem to me that the exist- 
ence of that poliey, any more than in case of removal for crime, should abro- 
gate that on which the décision of the principal case is attempted to be 
founded. The same reply may be made to the argument of the reviewer, 
that the décision of the principal case would abolish the rule that the accept- 
ance of an incompatible office opérâtes as a résignation of the first. And if 
the rule of the common law, that ail offlcers were to hold until their successors 
were qualified, never obtained in Tennessee, and was, therefore, not restored 
by the constitution, it only, it seems to me, amounts to saying it was ordained 
\yj the clause construed. E. S. H. 



United States ». Jones.* 
(Oireuit Court, 8. D. New York. January 23, 1882.) 

1. Crimiuai, Law— Infobmation dndeb Section 5480 of thb Revibbd Btat- 

UTRS — SCHEME TO DeFBAUD. 

Th<- sending through the mail of a letter calculated to induce the purchase 
of coiinterfeit money at a low priée, for the purpose of putting it ofl as good 
money, constitutes an oflence such as is created by section 5480, Rev. St., 
notwithstanding the absence of évidence showing an intention to defraud any 
particuiar person. 

2. Samb — Same— Corpus Delicti— Admissions by Dépendant. 

The. gist of the offence is the abuse of the mail. The mailing of the letter and 
the letter itself, showing its unlawful character, constitute the cm-pus delieti. 
That défendant was the sender, may be proved by his admissions to that eUect. 

3. Same— Same— Evidence as to Handwuitino. 

It is not allowable to permit the jury to inspect a copy of such letter, made 
by the accused in their présence, for the purpose of comparing the handwrit- 
ing. To allow this would be to permit the accused to make évidence for him- 
sell. Nor can the évidence of an expert, not proven to be acquainted with the 
handwriting of the accused, be received as to wliether such letter and copy 
■were in the same handwriting. 

4. Same- Evidence of Handwriting— State Statute. 

The statute of a state permitting a comparison of writinga for the purpose of 
determining handwriting, bas no effiect upon criminal proceodings in the courts 
ol the United States. 

Motion for New Trial. 

Bbnedict, D. J. The accused was tried upon an information 
framed under section 5480 of the Eevised Statutes. Having been 
convicted he now moves for a new trial. One ground of the applica- 
tion is that the évidence failed to make out an offence such as is 
deseribed in section 5480. The évidence was, and the jury undef^ 

*Rcporîed by S. Nelson White, Esq., of the New Yorlc bar. 
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the charge must hâve found, that the accused devised a scheme to 
put counterfeit money in cii-culation by sending throngh the mail to 
one Bâtes a letter calculated to induce Bâtes to purchasé counter- 
feit money at a low priée, for the purpose of putting it off as good. 
The évidence further showed, and the jury found, that the accused, in 
order to carry his said scheme into effect, did place in the post-office 
at New York city a letter suoh as deseribed in the information, for 
the purpose of inducing Bâtes to purchasé counterfeit money at a low 
price, in order that he might put it off as good money for its face 
value. This évidence was sufficient to make out an offence such as 
is created by the statute under which this information was framed, 
notwithstanding the absence of any évidence to show an intention on 
the part of the accused to defraud Bâtes or any other particular per- 
son. 

The scheme to defraud deseribed in the information may be a 
scheme to defraud any person upon whom the bad money might be 
passed, and it is within the scope of the atatute, although no partic- 
ular person had been selected as the subject of its opération. Any 
Bcheme, the necessary resuit of which would be the defrauding of 
somebody, is a scheme to defraud within the meaning of section 
5480, and a scheme to put counterfeit money in circulation is such a 
scheme. 

We are, therefore, of the opinion that the offence charged was 
proved by the évidence. 

Another point taken is that there was no évidence of the corpus 
delicti except the defendant's admission. But the gist of the offence 
consists in the abuse of the mail. The corpus delicti was the mailing 
of the letter in exécution of the unlawful scheme. There was direct 
évidence of the mailing of the letter by some one, and the letter itself 
showed its unlawful character. This much being shown, it was cer- 
tainly compétent to prove that the défendant was the sertder of the 
letter by his admission to that effect. 

Another point made is that error was committed at the trial by 
the refusai to permit the jury to inspect a copy of the letter proved to 
hâve been mailed, which copy the accused made in the présence of 
the jury. In this there was no error. It is not allowable, upon an 
issue as to handwriting, to put in évidence papers, otherwise irrel- 
evant, merely for the purpose of enabling the jury to institute a com- 
parison of the writing. The statute of the state of New York, per- 
mitting a eomparison of writings for the purpose of determining hand- 
writing, hasno effect upon criminal proceedings in the courts of the 
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United States. In those courts the extent of the rule is to permit the 
jury to compare writings lawfully in évidence for some other purpose. 
It has never been permitted to introduce writings for the mare pur- 
pose of enabling the jury to institute a comparison of writings. To 
permit the practice hère sought to be established would be to permit 
the défendant to make évidence for himself . 

The last point made is that error was committed in refusing to per- 
mit an expert in handwriting to say whether the original letter put in 
évidence by the government, and the copy of it made by the accused 
in the présence of the jury, were in the same handwriting. Hère was 
no error. It was not shown that the expert knew the defendant's 
handwriting, and whether the two letters were in the same hand- 
writing was immaterial, except upon the assumption that because the 
copy of the letter was made by the défendant it was in his usual 
handwriting, — an assumption by no means justifiable by the circum- 
stances under which the copy was made. 

The motion is accordingly denied. 



GOTTFRIED V. MiLLBE. 

(Oircuît Court, E. D. Wiaeoniin. May Term, 1881.) 

1. Letters Patent— Piïching Baubels — Infkingbment. 

The transfers of the title to tlie patent granted to Goltfried & Holbeck Maj; 
3, 1864, for a new and improved mode of pitching barrels, traced from the 
transfers of the original patentées to the transfer of date Decemher 15, 1879, 
from Btromberg to €k)ttfried. Held, so far as hère shown, that Gottf rled's prés- 
ent source of title is this transfer from Btromberg of date December 15, 1879 ; 
and that, therefore, he cannot prosecute a suit for infringement against one 
to whom Stromberg sold a machine, November 25, 1872, containing the pat- 
ented improvement, because privj- to Stromberg's prior grant ; as Stromberg 
cannot prosecute a suit against such prior grantee neither can he. 

In Equity. 

Banning é Banning, for complainant. 

Flanders é Bottum, for défendant. 

Dyer, D. J., (orally.) I bave not been able to prépare an opinion 
in this case, but as counsel désire to know what are the grounds of 
the judgment of the court, I will state them. This is a bill in equity 
to restrain the infringement of a patent, No. 42,580, granted to the 
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complainant and J. F. T. Holbeck for an improved mode of pitcb- 
ing barrels, and for an account and damages. 

The patent bas been heretofore sustained in this court in a contest 
between tbe complainant and parties other than the présent défend- 
ant. Gottfried v. Philip Best Brewing Co. 17 0. G. 675. 

On tbe twenty-fifth day of November, 1872, one Stromberg sold to 
the défendant, Miller, a pitching machine, containing, as it is under- 
stood, the patented improvements, whicb he bas since used. The 
malerial question in the présent controversy relates to the validity of 
the defendant's title under bis purchase from Stromberg, and conse- 
quently to bis right to use the machine. The détermination of this 
question involves, necessarily, the examination of a séries of transac- 
tions between various parties, who at différent times had orclaimed 
to bave some interest in tbe patent, which transactions constitute tbe 
bistory of the title, and are diselosed by tbe évidence in tbe cause. 

The patent was granted to Gottfried & Holbeck, May 3, 1864. 
On the nineteentb day of December, 1870, Gottfried, by written 
assignment, in considération of five dollars to him paid, and a royalty 
to be paid of $10 on every machine to be manufactured by Hol- 
beck, sold and transferred to Holbeck ail his interest in the patent 
and tbe invention, reserving to himself, however, in tbe same instru- 
ment, the right to revoke the assignment if tbe royalty reserved 
should not be paid; and on the third day of January, 1871, Holbeck 
sold and assigned to Charles P. Smith and Henry G. Comegys an 
undivided two-tbirds of ail his right, title, and interest in and to the 
patent. Then, on the twenty-fiftb day of January, 1871, tbe title to 
tbe patent being at that time in Holbeck, Smith, and Comegys, they, 
by a written assignment, transferred ail their right, title, and interest 
in and to various patents, including the Gottfried & Holbeck patent, 
to tbe Barrel- Pitching Machine Company of Baltimore. Th« assign- 
ment contained this provision : 

"The same to be held and enjoyed by the said company as fuUy and en- 
tirely as they would hâve been held byus if this assignment and sale had not 
been made; with the exception that the said company shall not assign to any 
one but ourselves any or ail the interests in and to tlie above-named patents, 
in the proportion as they are now held by us. This assignment to hold good 
until the dissolution or liquidation of the said company, when the said com- 
pany shall reassign to us in the same proportions as now assigned by us." 

In order, as it would seem, to more completely place in the Barrel- 
I itching Machine Company tbe title to the patents mentioned in tha 
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assignment of Jannary 25, 1871, Holbeck, Smith, and Comegys, on the 
&rst day of June, 1871, made a further assignment to the company 
of their interests in the patents mentioned in the first assignment. 
This second assignment contained the provision — 

•' That said corporation shall net assign any, or ail, or any part of the Interesta 
hweby assigned in said patents, to any other person or persons except the 
grantors herein named, in proportion to their several and respective interests 
in the same, as held by them before any assignment to said corporation ; and 
provided, also, that this assignment shall continue in f uU force until the disso- 
lution of said company, in which event, or in the event of the liquidation of 
the affairs of said company, the several interests of each grantor in said pat- 
ents shall. subject to the lawful righta of the creditors of said corporation, be 
reassigiied to each grantor." 

Now, as I hâve ah-eady stated, on the twenty-ûfth day of Novem- 
bur, 1872, which is the next date in chronological order, John H. 
Stromberg made a sale to the défendant in the présent suit of a 
pitching machine covered by the complainant's patent. On the 
twenty-fifth day of March, 1875, Gottfried, by written instrument, 
undertook to revoke and rescind the assignment which he had made 
to Holbeck on the nineteenth day of December, 1870, for the reason, 
as recited in the instrument of revocation, that Holbeck had neglected 
to pay the royalty upon the machines which he had manufactured. 
On the twenty-seventh day of October, 1875, an agreement was entered 
into by and between Holbeck and Stromberg whereby Holbeck, in 
considération of the sum of $1,000 paid to him, undertook to sell 
and assign to Stromberg one undivided half of his right and title in 
and to the patent in question, and it was agreed that they should 
make articles of copartnership, and that Stromberg should furnish the 
capital to carry on the business of manufacturing pitching machines 
as described in the patent. On the ninth day of December, 1875, 
the directors of the Barrel-Pitching Machine Company resolved that 
ail the right, title, and interest of the company in and to this patent, 
acquired by the assignment from Smith, Comegys, and Holbeck, should 
be assigned and conveyed back to those parties for the sum of $500, 
and it was further resolved that Charles F. Smith, who was the prés- 
ident of the Barrel-Pitching Machine Company, be directed to exécute 
and deliver to Smith, Comegys, and Holbeck an assignment on behalf 
of the Pitching Machine Company. On the eleventh day of December, 
1875, in pursuance of the resolution just mentioned, an instrument 
was executed which purported to be an assignment from the Barrel- 
Pitching Machine Company to Smith, Comegys, and Holbeck of ail the 
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right, title, and interest of tlie company in and to the patent. The 
attestation clause and signature were as follows : 

"In testimony whereof, and in pnrsuance of a resolution passed by said 
company on the nintli day of December, 1875, a copy of which is appended 
hereto, the said Charles F. Smith hath hereto set his hand, as the act of the 
said company, this eleventh day of December, 1875. 

[Signed] " Charles F. Smith, 

" Président Barrel-Pitching Machine Company." 

Then, on the same eleventh day of December, 1875, Smith, for the 
alleged considération of $500, granted and assigned to Holbeck & 
Gottfried ail his right and title to the patent, and afterwards, on the 
seventh day of June, 1876, Comegys transferred to Stromberg ail hia 
interest in the patent. 

It next appears that on the ninth day of October, 1876, Gottfried, 
Holbeck, and Stromberg, who are named as jointly interested in the 
patent, by a certain instrument in writing, appointed one Latrobe, of 
Baltimore, their attorney, with authority to prosecute suits against 
infringers of the patent, and to compromise or adjust the • same 
This instrument contained the following clause : 

"And it is understood that ail expansés, costs, and charges, including coiiu- 
sel fées, atteiiding the litigation, if any, shall be deducted from the collections 
aforesaid, and the balance paid over to the parties hereto in the proportion of 
their interest in the said patents ; and particularly it is understood that the 
said John H. Stromberg shall be paid out of said collections, as fast as made, 
ail moneys that he may hâve advauced in the proseoution of claiins under 
said letters patent." 

This instrument bears the signatures and seals of Holbeck, Gott- 
fried, and Stromberg. On the twenty-fifth day of June, 1878, Gott- 
fried & Holbeck executed a further instrument in writing, by which 
they, on their part, revoked and countermanded the above-recited 
power of attorney given to Latrobe, "and ail acts and things which 
shall or may be done by virtue thereof in any manner whatsoever." 

It next appears that on the twenty-fourth day of February, 187!>, 
the Barrel-Pitching Machine Company executed to Smith, Comegys, 
and Holbeck a new assignment of ail the right, title, and interest of 
the company in and to the patent. The exécution of the prior 
assignment by the company is mentioned in this one, and it is stated 
that the first instrument failed to meet the purposes and carry out 
the objects of the resolutions of the direetors of the company, and it 
would seem that it was for that reason that this new assignment of 
February 24, 1879, which was duly executed by the Barrel-Pitch- 
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ing Machine Company, was made, Thereupon Smith and Comegys, 
respectively, executed new assignments to Holbeck, and on the fif- 
teenth day of December, 1879, Stromberg, in considération of ihe 
sum of $5,000, assigned to Gottfried ail bis right, title, and interest 
in and to the patent, and in and to ail claims of every kind or nature 
for past infringements, and ail rights of action arising ont of or con- 
nected with infringements. This instrument of assignment recited 
the faet that Stromberg had theretofore disposed of rights and lieenses 
under the patent as a part owner undor mesne assignments of the 
same, and had caused suits to be instituted against infringers, and 
that it was a part of the considération of the assignment from him 
that he should be released from ail claims which Gottfried or Holbeek 
or their assignées might or could hâve against him for or by reason 
of any collections theretofore made by him or his attomeys, or against 
any person or persons to whom he had granted lieenses to use the 
patented improvements, and it was then declared as follows : 

"Now, therefore, the said Matthew Gottfried and the said John F. T. Hol- 
beck, the said Holbeek uniting herein for the purpose of carrying out the 
agreement aforesaid, for and in considération of the premises, hâve released 
and by thèse présents do hereby release, the said John H. Stromberg from ail 
claim that they, or either of them, might or could hâve against the said 
Stromberg for or by reason of any collection he may hâve made from parties 
to whom he or his attomeys * * * may hâve granted lieenses to use the 
said patented improvement, hereby ratifying and confirming ail such lieenses 
and ail the aots of the said Stromberij and his attorneys in the premises. And 
the said Matthew Gottfried doth hereby covenant and agrée that he will save 
harmless the said Stromberg and his attorneys from ail claims that may be 
made against them, or either of them, for or by reason of any interest which 
the said Gottfried & Holbeck, or either of them, may hâve given to any other 
party in the said letters patent." 

It appears, also, that in September, 1873, Charles F. Smith brought 
a suit against Henry G. Oomegys, in the superior court of Baltimore 
city, upon an indebtedness from Comegys to him, in which an 
attachment was issued and a seizure made of the shares of capital 
stock held by Comegys in the Barrel-Pitching Machine Company, 
which proceedings resulted in a judgment condemning the stock, 
aecording to the laws of the state of Maryland, for the satisfaction 
of Smith's claim, and on the twenty-seventh day of October, 1873, 
judgment was entered accordingly. 

This, I believe is the history of the transactions between thèse 
Tarious parties, and is therefore the history of the title of this patent. 
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Now, it is contended by the learned counsel for complaînaut tliat 
at the time Stromberg sold tbe machine in question \o Miller he 
had no title which be could convey, and that no conveyance he 
could tben make would enable Miller to use tbe machine without 
infringement of tbe patent. Further, that as the title to the patent 
in 1875 was vested in the Barrel-Pitching Machine Company, of 
Baltimore, Holbeck could not and did not by bis agreement with 
Stromberg, convey to or vest in bim any interest whatever in tbe 
patent. 

It is also insisted that as the légal title did not pass from the Bar- 
rel-Pitchiug Machine Company to Holbeck, Smith, and Comegys by 
virtue of the conveyance made December 11, 1875, because of infor- 
mality in the exécution of that conveyance, Comegys, on the seventh 
day of June, 1876, had no title or interest which he could convey to 
Stromberg, and that Stromberg did not at any time bave any title to 
or interest in this patent, and certainly none which eaured to the 
benefit or for the protection of Miller, who had made his purchase 
long anterior to thèse transactions. It bas been also argued that the 
title to the patent never passed out of the Barrel-Pitelùng Machine 
Company, so that it became vested as a légal title in Holbeck, Smith, 
and Comegys, until the second assignment from. the company, made in 
February, 1879, and that Smith and Comegys then assigned tbeir 
entire interest to Holbeck. 

It is true that neither the assignment from Holbeck to Stromberg, 
nor that from Comegys to Stromberg, contained any express warranty 
of title, and I am inclined to the opinion that counsel for com- 
plainant is right in his contention that tbe légal title which Holbeck 
and Comegys subsequently aequired did not enure to the beneât of 
Stromberg. It is also probably true that, since the assignments 
from Holbeck to Stromberg and from Comegys to Stromberg did 
not contain an express warranty of title, no implied warranty could 
arise, because tbose assignments were not of the entire patent, but 
were only of the assignors' interest in the patent, whatever that 
might be. So that, standing upon strict légal principles applicable 
to after-aequired titles, it would seem there is force in the claim 
that the subséquent titles which Holbeck and Comegys aequired 
did not enure to the benefit of Stromberg. I think the court might 
be constrained so to hold if that were ail there is of the éase. It 
appears, however, that after the first assignment was made from the 
Barrel-Pitching Machine Company, which it may be admitted was 
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irregularly executed because it was signed only by Charles P. Smith, 
président, it was understood by the parties that the title had passed. 
They evidently proceeded to act upon that supposition; for, as we 
hâve seen, Smith at once made an assignment of his supposed inter- 
est to Gottfried & Holbeck, and Comegys assigned to Stromberg; 
and then Gottfried, Holbeck, and Stromberg entered into an agree- 
ment by which they declared that they were jointly interested in the 
patent, and agreed upon certain matters in which they declared 
themselves mutually interested, as fully stated in the agreement; so 
that it has seemed to me that the second assignment from the Barrel- 
Pitching Machine Company must be held to hâve been executed 
rather to correct what was understood at the time to be a technical 
defect in the exécution of the first conveyance from that company 
than otherwise. 

Now, upon this record we ûnd that not only did thèse three parties, 
Holbeck, Gottfried, and Stromberg, in October, 1876, déclare them- 
selves to be jointly interested in this patent, but that in December, 
1879, they united in the exécution of an agreement by which Gott- 
fried & Holbeck declared that they ratified and confirmed ail the 
licenses to use the patented improvement which Stromberg had pre- 
viously granted, and ail the acts of the said Stromberg. 

But it is argued in the brief of counsel that this had référence to 
the period when Stromberg was in fact a part owner of the patent. 
This, however, is not consistent with complainant's claim that Strom- 
berg never was a part owner, and never had any interest in the 
patent. And in this connection it is a significant fact that if it be 
held that Stromberg acquired no interest from Comegys, after the 
exécution of the first assignment from the Barrel-Pitching Machine 
Company, it seems to follow that Gottfried also acquired no interest 
at that time. Then the question arises, where must we look for the 
source of Gottfried's title ? And in cousidering that question I hâve 
been unable to escape the conclusion that we must look for the source 
of his title, as he is now seeking to enforce rights against Miller, to 
the assignment which Stromberg executed to him in 1879; for if 
Stromberg took nothing from Comegys by the latter's assignment, 
executed June 7, 1876, then Gottfried took nothing from Smith by 
virtue of his assignment, executed December 11, 1875, both of which 
assignments were based on the first traixsfer from the Pitching 
Machine Company to Smith, Holbeck, and Comegys ; and if ail this 
be so, then the inquiry follows, must not Gottfried, as Stromberg's 
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grantee, be held privy to Stromberg's previous grant? It will be 
admitted, I think, tbat if Stromberg acquired a valid title to or interest 
in this patent, or a part of it, after bis sale of the machine to Miller, 
he would not be permitted to turn about and sue Miller for infringing 
the patent by the use of the machine which he bad himself sold to 
Miller. Suppose, for example, that at the time Stromberg made sale 
of the machine to Miller he had no title, but that afterwards he 
acquired an interest or title, would he be permitted then to prosecute 
a suit against Miller for infringement ? I think not ; and the point 
appears to be well made by counsel for défendant that, in a suit for 
infringement, the whole interest in the patent must be represented 
by the complainants in such suit ; so that, if Stromberg had been in 
fact a part owner of this patent at the time the présent suit against 
Miller was brought, he would bave been a necessary party to the suit ; 
and if Gottfried's présent title bas its source in the grant which 
Stromberg made to him in 1879, as appears to be the fact, then be 
is in the position of privy to Stromberg's prior grant, and can no 
more prosecute a suit against Stromberg's prior grantee than could 
Stromberg himself. 

On the whole, therefore, while it may be technieally correct to say 
tbat by the transfer from Holbeck to Stromberg and Comegys to 
Stromberg the latter did not acquire a perfect légal title, neverthe- 
less, when we consider the fact that the complainant in this suit bas 
once declared, in an agreement which he made with Stromberg, that 
the latter was jointly interested with him in the patent, and in a sec- 
ond agreement ratified and confirmed ail licenses which Stromberg 
had previously granted to use the machine, and ail acts of Stromberg,- 
and when we consider that in suits which hâve been previously pros- 
ecuted in this court Stromberg was made a party thereto as jointly 
interested with Gottfried & Holbeck in the patent; and when we 
find furtber that if Stromberg acquired no interest in the patent by 
virtue of the transfer from Comegys to him after the first assign- 
ment from the Barrel-Pitching Machine Company to Smith, Holbeck, 
and Comegys, then Gottfried acquired no title by the transfer to him- 
self and Holbeck from Smith, made December 11, 1875, and that 
Gottfried's présent title bas its source in the transfer to him from 
Stromberg in 1879, — it seems to me that the complainant is in a posi- 
tion where he is as much disabled from prosecuting Miller for infringe- 
meat as Stromberg would himself be ; and, considering the case in ail 
'ts aspects, I am constrained to hold that the bill should be dismissed 
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for want of equity. Holbeck bas passed out of the case. The èill 
has been heretofore voluntarily dismissed as to him, so that it is a 
controversy between Gottfried and Miller alone. 

The attempted revocation by Gottfried in March, 1875, of the as-, 
signment of the patent whieh he had granted to Holbeck in Decem- 
ber, 1870, cannot, I think, in view of ail that subsequently occurred 
with the apparent acquiescence of Gottfried, be held to restore the lat- 
ter's original title. 

Note. The decree entered by the circuit court in pursnnnce of the above 
décision has been, at the présent term of the suprême court of the United 
States, affirmed by that court. 



Hammerschlag V. Gaerett and others.' 
(Ovrcuit Court, E. D. Fennsj/lvania. January 23, 1882.) 

1. Pkocess — Infkingement. 

In a patent for a process, every successive step emimerated in the claim mnst 
be regarded as an essential part, and must be employed by défendants, in order 
to render them liable to the charge of infringement. 

2. Manufactoke of Waxed Pafbb. 

The process of making waxed paper by machinery, patented in reissue No. 
8,460, held not to cover ail methods of mailing waxed paper by machinery, and 
not to be infringed by the manufacture of waxed paper according to a method 
which dispenses with some of the material steps in the process covered by such 
reissue. 

Motion for an Attachment. 

Upon a bill filed by complainant a final decree had been entered 
restraining respoudents from infringing complainant's reissued let- 
ters patent No. 8,460, for improvement in waxing paper. Eeported 
in 9 Fbd. Bep. 43. Subsequently respondents constructed another 
machine for making waxed paper, whereupon complainants applied 
for an attachment, alleging that this latter machine was within the 
prohibition of the decree. The facts are suf&oiently set forth in the 
opinion. 

Frost d- Coe and John K. Valentine, for complainants. 

Collier & Bell, for respondents. 

*Reported by Frank P. Prichard, Esq., of the Philadelphïa bar. 
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Butler, D. J. Subsequently to the injunction in this case, the 
défendants constructed a machine corresponding to a section of the 
old Andersen machine, (the patent for which has expired,) and con- 
tinued the manufacture of waxed paper by this means. The plain- 
tiff, charging that the process thus employed infringes his, as de- 
scribed in the fifth claim of his patent, asks for an attachment to 
prevent its further use, and to punish the alleged disregard of his 
injunction. It is not charged that the machine is similar to the 
plaintiff's, and infringes the claims of his patent in this respect, but 
simply that his process is employed, in violation of the claim for this. 

In passing upon the validity of the plaintiff's patent, and the con- 
struction of its severaL claims, we adopted the judgment of the cir- 
cuit court for the southern district of New York, in Hammerschlag v. 
Scamoni, (involving the same patent,) [reported T Fed. Eep. 58'i,] 
for the sake of consistency and uniformity, without critical examina- 
tion of the reasons on which the judgment was based. Whether the 
fifth claim, under considération, is for a process, or simply for the 
combination of machinery previously described and claimed in sep- 
arate parts, is a debatable question, which we did not, for the rea- 
sons stated, esteem it proper to enter upon. In the case cited it was 
decided to be for a process * * * consisting of successive steps, 
* * * four in number," as follows: First, "moving the paper 
over and in contact with a heated cylinder, which acts to spread the 
wax on the surface of the paper; second, heating the un waxed surface 
to spread and fuse the wax into the fabric of the paper; third, remov- 
ing the surplus wax ; and, foiirth, remelting and polishing the wax 
upon the surface," — thèse several steps being performed "substan- 
tially as set forth" in the spécifications. The plaintiff's présent posi- 
tion, that this process covers ail methods of making waxed paper by 
machinery, "and, therefore, whether or not the défendants carry on 
the making of waxed paper by machinery, by the complainant's par- 
ticular method, or by a new mode devised by themselves, and which 
dispenses with some of the steps used by the plaintiff in his particu- 
lar mode, makes no différence whatever as l'egards infringement," can- 
not be adopted. It is clearly unsound, His invention, as described 
by himself and in his own language, is "for an improvement relat- 
ing to a means for heating the wax and applymgit to the paper, removing 
the surplus wax, anà. polishing the surface," — which "improved means" 
are particularly described in the spécifications and embraced in the 
claims, — the fifth of which reads as follows : 
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" The method hei'ein set forth of makirg waxed paper, consisting of spread- 
îng the wax upon the surface; heating the paper from the opposite side to 
spread the wax into the fabric of the paper; removing the surplus wax, and 
remelting and polishing the wax upon the paper, — substantially as set forth." 

Construing this claim to be one for a process, as has been done, 
everj successive step enumerated, must be regarded as an essential 
part, and must be employed by the défendants to render them liable 
to the charge of infringement. The first ("spreading the wax upon 
the surface of the paper substantially as set forth") certainly is not 
employed by the défendants. The paper is not "moved over and in 
connection with the heated oylinder which acts to spread the wax" 
upon it ; nor is the wax spread upon it by any similar or équivalent 
means. It is not, indeed, in the sensé hère contemplated, spread 
upon it at ail. The paper is simply dipped into the wax and as much 
of this substance taken up as will adhère, — not upon one side simply, 
but upon both. This omission of the first step in the plaintiff's pro- 
cess, plainly distinguishes the défendants '"from it. That such omis- 
sion would hâve such effect seemed to be fully conceded on the argu- 
ment for injunction, by the plaintiff's expert and his counsel. In 
speaking of the Anderson patent, then set up in anticipation, this 
witness said : 

"The mode of opération there is différent, being that of submerging the 
fabric or a portion thereof in the liquid, on its way througti the machine. 
The Anderson machine does not contain the same subject-matter of the first 
claim, because it has no heated cylinder revolving within the trough contain- 
ing wax, and acting to beat the same and apply it to the paper. Por the same 
reason it does not contain the method specifled in the second claim, the first 
step of which consists in transferring the melted wax from the trough to the 
paper by a roller or cylinder. For the same reason it does not contain the 
combination specifled in the third claim, and for the additional reason, that it 
contains no means, after the wax has been applied to one surface of the paper, 
for heating it at the other surface to draw the wax in. Finally, it does not 
contain, for the same reason, the method claimed in the flfth claim." 

That this witness may now express a différent opinion is not im- 
portant. The plaintiff's counsel, in distinguishing the Anderson 
machine from the plaintiff's, adopted and enforced the same view. 
That it was also adopted by the distinguished judge whose leading 
we followed in granting the injunction, is rendered clear by what he 
said in disposing of the motion for attachment against Scamoni, on 
September 27, 1881. We quote his language: 
V.10,no.4— 31 
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"In regard to Ihe Van Skelline machine, there is not in it any such heated 
eylinder as the cylinder a of claim 1 of No. 8,460, or as the cylinder C of the 
défendant. It does not anticipaite claim 2 of No. 8,460, because not only is 
there not in it a roller which transfers the melted wax from the trough to the 
paper, but there is no scraper between the roller and the paper. It does not 
meet claim 3 ol ïfo. 8,460, because it has no heated cylinder like the heated 
cylinder a; nor does it meet claim 5 of Nb. 8,460. The opération of spreading 
the wax upon the surface of the paper, substantially as set forth in the descrip- 
tion of No. 8i460, involves spreading it by means of a uniform layer of wax 
on the spréading-cylinder, produced by a scraper applied to such cylinder be- 
tvyeen the trough and the place of contact with the paper, which removes 
from the cylinder the surplus wax taken up by it from the trough. In Van 
Skelline's machine the paper is dipped into the bath of wax and takes up ail 
the wax it will, and then the scraper is applied to the paper. The defend- 
ant's procoss imitâtes the plaintifC's, and not Van Skelline's." 

As respects the question before us, the opération of the défendants' 
machine, and his process, are precisely similar to Van Skelline's. 
This view is also fuUy sustained by the testimony of the several ex- 
perts called by the défendants,. — some of whom are men of very great 
expérience and unusual intelligence, respeeting the matters of which 
they speak. 

It is unnecessary to inquire whether the défendants employ or imi- 
tate other steps of the plaintiff's process. What we hâve said is suf- 
ficient to indicate our reasons for holding that they do not employ 
the process protected by his patent. 

The motion must therefore be refused. 

MoKennan, G. J., concurred. 
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Thb De Smet.* 
(Oireuit Oouri, E. D. Louisiana. December 29, 1881.) 

1. Rank op Lmss and MoKTQAaES upom Vbssel»— Rbv. St. J 4192— Admiraity 

Rui-E No. 12. 

Section 4192 of the Revised Statutes, relative to the recording of convey- 
anoes and mortgages on vessels, gives no lien or other priority to mortgages 
and conveyances than they had before the act was passed, except to recorded 
conveyanoes and mortgages, over mortgages and conveyances not recorded, in 
certain cases. It afiects mortgages and conveyances of vessels as the varions 
registry acts of the states aiïect conveyances and mortgages of lands. And as, 
prior to this recording law, liens, ■whether maritime or domestic, under the 
maritime law or under the state law, had priority over mortgages, 80 now they 
should hâve priority. 

The John T. Moore, 3 Woods, 61, criticised. 

2. Bame — Starb Dectsis. 

But fréquent décisions in the flfth circuit having held the contrary, the doc- 
trine of store decisis must govern in this case, and it is now held, in conformity 
therewith, that " the lien of a mortgage on a vessel, duly recorded accordingto 
section 4192, Rev. St., is inferior to ail strictly maritime liens, but is superior to 
any subséquent lien for supplies furnished in the home port, given by state 
législation." 

Baidwin v. TheDracLUh Johnson, 3 Woods, 582, folio wed. 

In Admiralty. 

Chas. B. Singleton and R. H. Brown, for mortgagee. 

Richard De Gray, Chas. S. Rice, Henry I. Leroy, E. B. Kouttschuidt, 
J. H. Kennard, W. W. Howe, and S. S. Prentiss, contra, for varions 
creditors of the beat. 

Pabdee, g. J. The question presented in this case is as to the pri- 
ority of certain lienholders on funds (proceeds of the sale of the De 
Smet) in the registry of the court. The appellee claims the funds 
under a mortgage duly recorded aecording to the act of congress in 
that behalf, and bearing date of January 24, 1880. The appellants 
claim under liens and privilèges granted the furnishers of supplies 
and material-men in the home port by the laws of the state of Louis- 
iana, some of prior and some of later date than the mortgage of 
appellee. Since the adoption of the constitution of Louisiana, of 
1 879, such liens and privilèges do not require to be recorded in order 
to rank prior mortgages, or to be valid against third persons. See 
article 177, Const. La. 1879. And the twelfth admiralty rule has not 
been changed sinee 1872. So that the questions upon which the Lotta- 
wanna Case, 21 Wall. 580, was decided cannot be made in this case, 

*Reported by Joseph P. Hornor, Esq. , of the New Orléans bar. 
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and we are without any décision of the suprême court to guide us in 
the matter. The décisions of the various circuit and district courts re- 
ported, in which the précise question of this case has been aiiswered, 
are very numerous, and as conflicting as the testimony of witnesses 
in a collision case. In this circuit, the rule followed by the district 
judge in this case, in favor of the rècorded mortgage, has prevailed 
since 1877. It may, therefore, be set down as an open question, in 
the country at large, to remain so until the suprême court shall finally 
settle it. 

The whole question seems to turn upon the effect to be givén to sec- 
tion 4192 of the Eevised Statutes of the United States, which dé- 
clares that — 

"No bilî of sale, mortgage, hypotbecation, or eonveyance of any vessel or 
part of any vessel, of the Unitecf States, shall be valid against any person 
other than the gi'antor or mortgagor, bis heirs and devisees, and persons hav- 
ing actual notice thereof, unless such bill of sale, mortgage, hypothecation, or 
conveyance is i-ecorded in the office of the collector of the customs wliere such 
vessel is registered or enrolled. The lien by bottomry on any vessel, created 
during her voyage, by a loan of money, or materials necessary to repair or 
enable her to prosecute a voyage, shall not, however, lose its priority, or be in 
any way affeeted by the provisions of this section." 

The question is, does this section create a lien in favor of a mort- 
gage reeorded according to its provisions ? The language of the sec- 
tion is in the négative form. If put in the affirmative form, on the 
theory of its creating liens or granting rights, then the following 
three propositions comprise the whole substance, as far as said sec- 
tion déclares liens or rank of liens : 

(1) Bottomry liens, etc., shall not be affeeted by recordation or non-recorda- 
tion. 

(2) A reeorded conveyance or mortgage, etc., shall be valid against ail 
persons. 

(3) An unrecorded conveyance or mortgage shall be valid against the 
grantor or mortgagor, his heirs and devisees, and persons having actual 
notice. 

It ought to foUow, then, that if this section gives a lien to reeorded 
mortgages, it gives one also, though of a limited scope, to unrecorded 
mortgages. And as liens created by congress are superior in rank to 
state liens, it foUows that an unrecorded mortgage has priority over 
state liens. 

Again, considering from the lien hypothesis, the lien given by sec- 
tion 4192 to a reeorded mortgage ranks the lien given by state laws 
to material-men. The lien given to material-men by state laws 
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ranlcs unrecorded mortftages, whicli latter hâve no United States lien. 
An unrecorded mortgage ranks a recorded mortgage when the holder 
of the latter has actual notice of the unrecorded mortgage. 

Now let us take a case where there is an unrecorded mortgage, a 
subséquent recorded mortgage, where the mortgagee and holder has 
actual notice of the first mortgage, and a lien, under the state law, 
for a material-man ; and this is the actual state of f acts in the case 
of The John T. Mowe, 3 Woods, 61. In that case, Judge Woods, 
who maintains that section 4192 gives a lien to a recorded mortgage, 
says: 

" This fact of notice gives the mortgage to Swift's Iron & Steel Works and 
Long (unrecorded) precedence over the mortgage (recorded) of John T. Moore 
& Co., and entitles it to priority of payment over ail the claims, even though, 
as between the mortgage to Swift's Iron & Steel Works and Long, and claims 
inferior to the mortgage of John T. Moore & Co., the latter would be entitled 
to priority if the mortgage of Johu T. Moore & Co. were out of the case." 

It would seem to hâve been just as logical to hâve said : As the 
mortgage of John T. Moore & Co. was duly recorded, it has preced- 
ence over the lien given by the state law to W. G-. Coyle & Co. for 
supplies, and is entitled to priority of payment over ail the claims, 
even though, as between the mortgage of John T. Moore & Co. and 
claims inferior to the state lien, the latter would be entitled to prior- 
ity were the state lien to Coyle & Co. out of the case. Or to hâve 
said : As the state lien given to Coyle & Co. has precedence over the 
unrecorded mortgage of the Swift Iron Works, it is entitled to prior- 
ity of payment over ail the claims, even though, as between the state 
lien to Coyle & Co. and claims inferior to the Swift Iron Works mort- 
gage, the latter would be entitled to priority were the mortgage to the 
Swift Iron Works out of the case. 

It is true that Judge Woods follows two Ohio cases, Brazee v. Lan- 
caster Bank, 14 Ohio, 318, and HoUiday v. Franklin Bank of Colum- 
bus, 16 Ohio, 533, but there, where the controversy was between judg- 
ment liens and mortgages, the court arbitrarily eut the knot by de- 
ciding that each lien should prevail according to its âge. That Ohio 
court says : 

" The first-named proposition is known to the profession as the triangular 
question," and "if it be attempted to settle the question on the principle of 
superiority, it runs in a circle and produces no resuit." 

And it is also true that if the dilemma exists as Judge Woods 
fonnd it in the John T. Moore Case, his method of extrication, fol- 
io wing the Ohio cases, may be right; but a construction of a statute 
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that produces such résulta should be avoided if possible. But there 
is a further inconsistency resulting from the construction claimed, 
and it is shown also in the John T. Moore Case. ïhis décision, 
which déclares that the law of congress that — 

"No bill of sale, mortgage, hypothecation, or conveyance of any vessel, 
or part of any vessel, of the United States, shall be mlid against any person 
other than the grantor or mortgagor, his heirs and devisees, and persons hav- 
ing actual notice tliereof, unless such bill of sale, mortgage, hypothecation, or 
conveyance is recorded in the office of the collecter of customs where such 
vessel is registered or enrolled," etc. 

— Is valid and must be enforced, concludes by actually enforcing an 
unrecorded mortgage of a vessel against third persons without notice, 
in the direct face of the statute, for it gives priority to an unrecorded 
mortgage over lienholders without notice. 

And there is another considération. If the said section 4192 gives 
a lien to recorded mortgages, recorded according to its provisions, 
does it not give a lien, if not an absolute title, to conveyances 
recorded according to its provisions ? And under it cannot a devisee, 
by a duly-recorded conveyance, deny ail supplies and materials fur- 
nished the boat in the home port, and in that way defeat the state 
lien entirely ? 

As to the admiralty rules of the suprême court which control pro- 
ceedings in admiralty, referred to, it is true they afïect remédies and 
not rights. Yet under the twelfth rule, as it existed prior to 1859 and 
as it now is, a lien under the local law for materials and supplies may 
be enforced in admiralty by proeeedings in rem. Is it possible that 
after such a lien is enforced a mortgage créditer, who has no stand- 
ing in court but for remuants, oan step in and receive ail the pro- 
eeeds ? And if the act of congress gives a lien to a mortgage recorded 
according to its provisions, what is the rank of that lien ? Who can 
say that it is not a better lien than subséquent admitted maritime 
liens ? 

It seems that the theory of a lien being given by section 4192 to a 
recorded mortgage is destructive of ail principles in regard to liens, 
whether maritime or domestic. Liens are founded on neeessity; 
"to give crédit to the ship;" "to furnish wings and legs;" and "be- 
eause ships are built to plow the seas and not to rot at wharves." 

The foregoing considérations, and the arguments presented in the 
many cases bearing on this question that I hâve examined, drive me 
to the conclusion that the said section 4193, in relation to the recor- 
dation of conveyances and mortgages on ships, gives no lieu or other 
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priority to mortgages and conveyances than they had before the net 
was passed, except to recorded conYeyancea and mortgages over mort- 
gages and conveyances not recorded in certain cases. It affects 
mortgages and conveyances on ships as the varions registry aets of 
the states affect conveyances and mortgages of lands and chattels; 
as a registration law aiïects the rights of voters. In other words, it 
gives no new rights; it préserves rights already acquired. It is a 
law that requires owners and mortgagees of ships to advertise their 
claims ; to give notice (constructive) to ail the world of their demands ; 
but in a conflict of rights the owner must stand on bis conveyance, 
the mortgagee on bis mortgage. And as, prior to this recording law, 
liens, wbether maritime or domestic, under the maritime law or 
under the state law, had priority over mortgages, so now they bave 
priority. Thèse being my views of the law applicable, my duty in the 
premises as to the proper judgment to render in this case would seem 
plain. 

But there is another and a very important matter to consider. 
The rule that bas been adopted, and bas prevailed for some years in 
this judicial circuit, is at variance with my views and conclusions. 

My learned predece^sor, who now occupies a seat on the suprême 
bench and holds the highest judicial position in this circuit, estab- 
lished and doubtless still maintains the rule that mortgages duly 
recorded in pursuance of the act of congress are entitled to priority 
over domestic liens of subséquent date granted by the state law. I 
do not refer to the John T. Moore Case, reported in 3 Woods, 61, for 
I do not dispute the correctness of the judgment in that case, though 
I bave criticised it somewhat herein. But in the Bradish Johnson 
Case, reported in the same volume, page 582, the rule is clearly laid 
down, and its propriety is maintained with the learning and force so 
characteristic of that eminent judge. Since that décision — 1877 — 
the rule there laid down bas been the law in this circuit. The emi- 
nent admiralty judges in this circuit, notably in Mississippi and this 
state, bave indorsed the décision, and followed it in determining the 
rights of parties in many cases, and I am now confronted with stare 
decisis. Upon this, Chancellor Kent says, (I Kent, Comm. 475:) 

"If a décision bas been raade upon solemn argument and mature délibéra, 
tion, the presumption is in favor of its correctness; and the community hâve 
a right to regard it as a just déclaration or exposition of the law, and to reg- 
ulate their actions and contracts by it. It would, tiierefore, be extremely 
inconvénient to the public if précédents were not duly regarded and implicitly 
followed. * * * If judicial décisions were to be lightly disregarded we 
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should disturb and unsstttle tlie great landmarks of property. "VVhen a rule 
has been once deliberately adopted and declared it oiight not to be disturbed 
unless by a court of appeal or review, and never by tlie aame court, except for 
very cogent reasons, and upon a clear manifestation of error; and if the 
practice were otherwise it would be leaving us in a state of perplexiug un 
certainty as to tlie law." 

And upon stare decisis Judge Cooley says, (see Const. Lim. 61 :) 

" ïlie doctrine of stare decisis, however, is only applicable, in its fuU for<e, 
within the territorial jurisdiction of the courts making the décisions, since 
there alone can such décisions be regarded as having established any rules." 

And further: 

" It will, of course, sometimes happen that a court will flnd a former décis- 
ion so unfounded in law, so unreasonable in its déductions, or so mischievous 
in its conséquences, as to feel compelled to disregard it. Before doing so, 
however, it will be well to consider whether the point involved is such as to 
liave becorae a rule of property, so that titles hâve been acquired in reliance 
upon it, and vested rights will be disturbed by any change; for, in such a 
case, it may be better the cori'ection of the error be left to the législature, 
■which can control its action so as to make it prospective only, and thus pre- 
vent unjnst conséquences." 

There can be no doubt that, since the Bradish Johnson Case, if not 
before that time, business men in this circuit hâve had the right to 
consider the rule laid down in that case as the law of this circuit, 
and no doubt many rights hâve been acquired under such view of the 
law, 

In argument, the opposite doctrine has been most ably maintained, 
and I bave been eloquently urged to recognize the true prinoiples that 
ought to prevail, and thus settle the rule in this circuit on a firm 
foundation; but, unfortunately, my views tend to unsettle, rather 
than settle, the rule ; and, were I to give them f ail effect, no one in 
this circuit could tell whether domestic lien or mortgage were better 
until be ascertained whether the circuit justice or the circuit judge 
would try bis case on appeal. 

My duty, then, is to subordinate my views to those of the learned 
circuit justice, and follow the doctrine of stare decisis, leaving to the 
court of appeal or review, as suggested by Kent, or the législature, as 
Buggested by Cooley, the business of correcting the error, if any 
there be. 

The judgment of the district court, then, should be affirmed. 

Let a decree in proper terms, and to that effect, be entered, with 
costs against appellants. 
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NOTE. 

The fnndamental principle of the maritime law is that a ship is made to 
plow the aea, and not to rot by the wall, and its chief object, both in tlie 
création of maritime liens and the détermination of their priority witli respect 
to each other, so far as contracta are conceiMied, is to give the ship crédit in 
whatever port she may be. A maritime lien is allowed merely to afford the 
means of proeuring necessary services, supplies, or materials in a port wUere 
they cannot be obtainedon the personal responsibility of the master or owner. 
It is manifest that this policy of giving crédit to the ship requires tliat the 
lien shall attach to the whole ship and not to a part of it, and bind ail the 
interests that then eenter in the sliip, whether proprietary or in the nature of 
prior liens, (a) A. maritime lien, however, may arise from a tort as well as 
from a contract. The principle of the maritime law in regard to marine tort? ' 
is that the ship is regarded as the offender, and as sueh is liable to the party 
grieved,and in order that his remedy may be efficient he is allowed a lien, not 
merely on the interest of the owner, but on the entire ship.(&) There is, 
therefore, no différence between a lien arising from a tort and a lien arising 
from a contract. In either case the lien from its very nature binds the ship 
and ail piior interests therein, for that is the essential character of a mai'i- 
time lien. It attaches to the res itself, and not to the interest of any par- 
ticular person in the res. Hence a maritime lien is entitled to priority over 
an antécédent maritime lien, and if the ship is insufflcient to meet ail the 
liens, they are paid in the inverse order of their creation.(c) 

A few examples will illustrate the proposition and make it clearer. A lien 
for salvage is commonly said to take rank prior to ail other liens, because the 
salvage service is usually the last rendered to the ship, and the efficient cause 
of preserving the interests of ail other claimants ; but it is postponed to a lien 
for services(d) or materials(e) rendered or supplied after the salvage. It is 
commonly said that seamen are the favorites of a court of admiralty, and 
that their wages are nailed to the last plank of the ship ; yet their lien forwages 
due at the time of a collision is postponed to a lien for damages arising from 
the collision.(/) As between différent bottomry bonds, the last bond is entitled 
to priority over an antécédent bond.(g') A maritime lien for repairs is en- 
titled to priority over an antécédent bottomry bond.(ft) As between material- 
men, those who furnish materials at a later stage of the voyage are entitled 
to priority over those who furnished materials at an earlier stage of the 
voyage.(t) As between two parties who sustain a loss by collision at differ- 

(a) The Hope, 1 Asp. M. L. Cas. 663j S. C. !» L. (/) The Enterprise, 1 LoweU, 4B5j The Linda 

T. (N. S.) 287 j The America, 16 Law Rep. 264; Flor, Swab. 309; The Benares, 7 Notes of Cases, 

The Cilobe, 2 Blatchf. 427. Supp. 53. 

(J) Tlie America, 16 Law Rep. 264 ; The Frank Ce) The Sydney Cove, 2 Dod. 1 ; Furnias v. The 

G. Fowler, 8 Fed. Rep. 331. Magoun, Ole. 65; The Constaucia, 4 Notes of 

(<;)TheHope, 1 Asp. M.L. Cas. 663; S. C. 28 L. Cases, 286; S. C. lOJur. 845. 

T. (N. s.) 287 ; The Athenian, 3 Fed. Rep. 248. (h) The Jernsalem, 2 Gall. 346. 

(d) The Selina, 2 Notes of Cases, 18; Dalstrom (i) The Omer, 2 Hughes, 96; Hatton v. Thf 

T. The K. M. Davidson, 1 Fed. Rep. 259. Melita, 3 Hughes, 494. 

(«) CoUins V. The Fort Wayne, 1 Bond, 476. 
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ent times, the one whose loss happened last ia entitled to prîority over the 
one whose loss happened first.(j) 

The reason for the rule that maritime liens are entitled to priority in the 
inverse order in which they attaoh, is that in the case of contracts tlie benefit 
rendered at the latest hour préserves the res to satisfy the earlier cldims, and 
thereby earns a superior equity in respect to the common fund. It is mani- 
fest that cases which are not within tlie reason of the rule are not within the 
rule, and in determining whethei the rule applies or not, tinie is not the only 
élément to be considered.(A;) There are several well-established cases where 
classes of lienholders, as between themselves, share pari passu; as, for in- 
stance, seamen who shîp for the same voyage, salvors who are enjpiged in the 
same aalvage service, men who furnish materials(Z) or snpplies(m) for the 
same voyage, freighters who claim under bills of lading for the same voy- 
age,(n) holders of bottomry bonds who act in concert with each other in making 
advances for repairs at the same time and place, (o) and parties who sustain 
a loss by the same collision.(p) Thèse cases show that the rule contemplâtes 
not merely the date but the voyage. Mère subsequence in time does not give 
a right to priority of payment, imless one lienholder has been more eflicacious 
than the other in preserving the ship and brlnging it to its final destination. 

This equality of payment in certain cases has made it convenient to divide 
maritime liens into classes which are said to hâve a certain rànk of privilège. 
When the liens ail hold the same rank, if the property is not sufflcient to pay 
ail in full, they are paid concurreritly, each in proportion to its amount.(ç) 
When the liens hold différent ranks, then those which oecupy the flrst rank 
musfc be paid in full before any allowance can be made to those which hold an 
inferior grade.(r) A careful considération of this division of liens into classes 
will show that it is founded in part upon the stage of the voyage at which 
the service is rendered, and in part upon the efflciency of the service to speed 
the ship on its course. Some maritime liens, considered by themselves, hold 
the same privilège, — as, for instance, pilotage, towage, and liens for materials; 
but because one is necessarily rendered at a later stage of the voyage than the 
other, itis entitled to priority over the other. (*) Other maritime liens, which 
are allowed for other reasons than that of giving crédit to the sliip, — such, 
for instance, as the lien of freighters(i) or insurers,(M) — hâve no tendency 
to expedite the voyage or préserve the ship, and therefore take a low rank. 
An examination of the varions classes of maritime liens, and the relative rank 
held by each, will illustrate thèse principles and show how they are applied to 
the ever-varying phases of litigation. 

CosTS. The costs of the libellant in prosecuting the suit so as to obtain a 
condemnation and sale of the ship are entitled to priority over ail other claims, 

(y) The Frank G. Fo-wler, 8 Fed. Rep. 3Î1. (p) The Desdemona, Swab. 158. 

(ft) The Wll!l;im T. Graves, 14 Blatchf. 189} S. (?) The Pai-agon, 1 Ware, 322) The Superior, 

0. 8 Ben . 368. Newb . 176. 

(0 The America, WLaw Rep. 264; The FBIU17, (r) The Paragon, 1 Ware, 322; The Superior, 

2 Low. 508 ; The Superior, Newb. 17». Newb. 176. 

(m) The William F. Snfford, Ln»h. 69. (») Porter T. The Sea Witch, 3 Wood», 75 j The 

(fi) The Paragon, 1 Waré, 322. City ot Tawas, 3 Fed. Rep. 170. 

(o)The Exeter, 1 O.Rob. 173; The Coa(tsacla,i (r) The Unadilla, 3 Mich. Law, Wl, 

NoteeorCaaea, 285i 8. C. 10 Jar.64S. (t>) Tlie Puipliln, 1 Fliiiyiu, 5âa 
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for the suit îs the means by which the ship is converted into nioney, and ail 
pevsons who intervene to claim the proceeds are not equitably entitled to any 
more than the balance that remains after paying the expansés of the 8uit.(B) 
Parties who file intervening pétitions are not entitled to hâve their costs paid 
out of the fund, when the liens which outrank them are sufflcient to absorb it. 
The ruie, therefore, is that the costs of the libellant are paid flrst, then the 
liens which are entitled to priority, then the costs of the intervening petitioner, 
who stands next in rank, then the liens which are next in rank, and so on ; the 
intervening petitioner who holds the lowest rank not being entitled to his 
costs until ail the liens and coSts incident thereto which outrank him hâve 
been f uUy paid.(w) If in any case the whole proceeds of the sale are not suffl- 
cient to pay the costs of the libellant, then they must be divided among ail 
the offlcers jjro rata, for ail the expansés of justice naturally stand in the same 
rank.(,'B) 

Salvage. Salvage is entitled to priority over ail antécédent liens on the 
ship, for it is a service by which ail prior rights are saved. Hence, it outranks 
the lien of seamen for wages earned before the rendition of the salvage serv- 
ice, (j/) But if the seamen, instead of abandoning the ship, stay by it, and aid 
in savîng whatever is saved, then they are entitled to priority over the salvors; 
for the salvage service rendered by them gives efûcacy to their claim for 
wages, and nails their lien to the last plank.(z) If seamen render services 
after a salvage service, their lien for such subséquent wages has priority over 
the lien for salvage. (a) If a party furnishes materials to,(6) or takes a bot- 
tomry bond on,(e) the ship after the rendition of salvage service, lie is for the 
same reason entitled to priority over the salvage. 

Seamen's Wages. Seamen are commonly called the wards of the admiralty, 
and their claims for wages are carefuUy and zealously proteeted on accountof 
their poverty andthehardships they endure. Their lieu for their wages for tlie 
current voyage is entitled to priority over ail antécédent liens, and ail liens 
ineurred during the voyage, except salvage, because their labor préserves the 
common pledge for the benefit of ail. Inasmuch as they bring the ship to its 
final destination, their lien is the last to attach, and therefore for that reasoii 
the first to be paid. It takes priority over the antécédent liens of material- 
men,{d) freighters,{e) holders of bottomrybonds,{/) holdersof claims fortow- 

(t) The Paragon, 1 Ware, 322 j The John T. (ï) Dalstrom T. The E. M. Davidson, 1 Veà. 

Moore, 3 Woods, 61 ; The Kate Hinchmnn, 6 Bies. Rep. 269. 

367; The Rodney, Bl. & H. 226; The Fanny, 2 (a) The Selina, 2Note8 of Cases, 18. . 

Low. 608; Goble t. The Delos De Wolf, 3 Ped. (t) ColUns v. The Fort Wayne, 1 Bond, 476. 

Rep. 236; The City of Tawas, 3 Fed. Rep. 170; (0 The Selina, 2 Notes of Cases, 18. 

The Panthea, 26 L. T. (N. S.) 389; S. 0. 1 Asp. M (d) The Superlor, Newb. 176 ; The America, Id 

L. Cas. 133. 196; The Kodney, 1 Bl. & H. 226; Goble t. The 

(w) The Rodney, BI.&; H. 221; The Kate Hinch. Delos De Woll, 3 Fed. Rep. 236: Logan T. The 

man, 6 Biss. 367; Goble y. The Delos De Wolf, 3 .«lolian, 1 Bond, 267; Colllns v. The Fort Wayne, 

Fed. Rep 236. Id. 476 ; Hatton v. The Melita, 3 Hughes, 494. 

(x) Tlie Phebe, 1 Ware, 354. («) The P;irngon, 1 Ware. 322 j Hatton v. The 

(y) The Selina, 2 Notes of Cases, 18; The Pan- Melita, 3 Hughes, 494 ; The Leonidas, Ole. 12. 

tiiea, 1 Asp. M. L. Cas, 133 ; S. C. 26 L. T. (N. S.) (/) The Virgin, 8 Pet. 538; The Hilarity, 1 fil. 

3S9; The Gnstav, Lnsh. 606; The Sabina. 7 Jur. fc H. 90; Tlie Madonna D'Idra, 1 Bod. 37; The 

182; The Athenlan,3 Fed. Rep. 248; Collins T. Favor te, 2C. Rob. 232; Fnrniss v. The Magoun, 

The Fort Wayne, 1 Bond, 476. Ole. râ ; The Kammerlievie Rosenkrantz, 1 Hagg. 

62; The William F. Safford, Lush. 69. 
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age,(^) mortgagees,(^) claimants for damages arisi;ig fiora a collision, («) pnâ a 
consignée claiming for disbursements made for light money, pilotage, and port 
duties.(j) The phrase "current voya';;o" tneans the voyage for which the 
seamen ship, so that if it consists of several parts, as, for instance, an outward 
and a liomeward voyage, the lien for vvagcs eariie 1 iii any part of the voyage 
is entitled to priority over a lien incurred in a later state of the voyage.{/£) 
The rule which limits the priority of seamen to wages for the current voyage 
is not deemed to be applicable to coasting voyages, or voyages on the lalœs, 
where the trips are short, and the seamen are engaged not for a determinate 
voyage, but for an indeflnite time, or some liraited period. In sueh cases the 
right to priority is extended to what is called the season instead of the voy- 

Pilotage, Towage, and AVharfage. So far as mère rank is concerned, 
claims for pilotage, towage, and wharfage hold the sameTank as claims for 
necessary materials and supplies. (>.-.) ïhey are, therefore, entitled to priority 
o\-er antécédent claims for siipplies(w) and repairs(o) and antécédent bot- 
tomry bonds. (p) As between claims for services rendered at différent dates, 
the last in point of time is entitled to priority over those that are flrst.(3) 

Matekials and Supplies. The lien for necessary materials or supplies is 
entitled to priority over antécédent claims for salvage,(?-) antécédent bot- 
toniry bonds, (s) and an antécédent claim for disbursements for light money, 
pilotage, towage, and port duties.(É) "VVhen they are furnished at the sanie 
time and place for the same voyage, they share pan passu.{u) On the lakes 
the custom seems to beestablislied totreat those that are furnished during the 
same season as if they were furnished for the same voyage.(o) But in gên- 
erai those that are furnished at the latest stage of the voyage are entitled to 
priority over those that are furnished at an earlier stage.(îo) 

BoïxOMRY Bonds. A bottomry bond is entitled to priority over an anté- 
cédent lien for salvage(a;) or supplies(2/) or a collision,(0) an antécédent mort- 
giige,(a) and the lien of a freighter whose goods hâve been sold and the pro- 
eeedsapplied to make repairs on the ship. (6) As between différent bottomry 

(s-) The City of Tawas, 3 Fed. Bep. 170; The (o)The Island otTawas, 3 Ped. Rep. 170. 

Atiieiiiiin, Id. 248. (p) The St. Lawrence, 5 Prob. Div. 250. 

(K) The City of Tawas, 3 Fed. Bep. 170; The (,) The Athenian, 3 Fed. Rep. ai8. 

.John T. Moore, Woods, 61 ; Miller v. The Alice (r) CoUins v. The Fort Wayne, 1 Bond, 476. 

Getty, 9 C. L. N. 315; The Island City, 1 Low. (s) The Jérusalem, 2 Gall. 316. 

375. (f) The Bodney, 1 Bl. & H. 226. 

(On-.sk. T. The Freestone, 2 Bond, 234; The («) The William F. Safford, Lash. 69; Thr- 

Am:ricfi, 16 Law. Rep. 264. Fanny, 2 Low. 608. 

(j) The iioilney, 1 Bl. & H. 226 ; The St. Law- (r) The Superior, Newb. 176 ; The America, 16 

ren<e, S Prob. Div. 250. LaivRep.264;Colllnsv. The Fort Wayne, 1 Bond, 

(fc)Tiie Sidney Cove, 2 Dod. 13; The Union, 476; The City of Tawas, 3 Fed. Bep. 170; Tho 

Lnsh. la-?; The America, 16 Law Rep. 264; The Athenian, Id.aiS. 

Louisa Bertha, 1 Eng. L. & Eq, 665; Vide The (to) Tho Fanny, 2 Low. 508; The Orner, l 

Mary Anii, 9 Jar. 94; The Janet Wilson, Swab. 261. Huehes. 96 ; The Melita, 3 Hagiies, 494. 

(0 The Paragon, 1 Ware, 322j The City of Ta- (x) The Selina, 2 Notes of Cases, 86. 

was, 3 Fed. Rep. 170; The America, 16 Law Rep. (y) The William F. Safford, Lush. 69. 

264. (j) The Aline, 1 W. Rob. 111. 

(m) Porter V. The Sea Witoh, 3 Woods, 75 ; The (a) Fnrniss v.The Magoun,OIc. 12; Tho Mary, 

CityofTawas, 3 Fed. Rep. 170; The St. Lawrence, 1 Paine, 671; The Duke of Bedford, 2 Hagg.294. 
5 Frob. Div. 2S0. (S) The Constancia, 4 Notes of Cases, 2a5; S. C. 

(n) Porter v. The Sea Witch. 8 Woods. 76 ; The 10 Jur. 815. 
Wexford, ; Fed. Rep. 674. 
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bonds the last is entitled to priority over the flrst.(c) This principle applies even 
as between différent bonds exeeuted at the same place and for the same voy- 
age, if the last was needed to complète repairs begun with the money raised 
under the first.((î) But it is net entitled to such priority unless it was exe- 
euted under the pressure of a necebsity,(e) and the right may be lost if there 
is an agreement to postpone the payment until after the termination of a sub- 
séquent voyage.(/) If several parties act in privity and concert with each 
other at the same place to make advances foi- the same repairs, then the bot- 
tomry bonds taken by them are entitled to share pj'o rata, although they bear 
différent dates.(g^) 

Collision. So far as mère rank is concerned, the lien for damages arising 
from a collision holds the same rank as a lien for necessary supplies or mate- 
rial,(7i) and is entitled to priority over antécédent liens existing at the time 
when the damage was done. It therefore takes preeedence of an antécédent 
lien for seamen's wages,(i) or necessary materials or supplie3,(j) an antécédent 
bottomry bond,(A>) an antécédent mortgage,{Z) and a lien for an antécédent 
collision.(»i) Like other maritime liens it is outranked by a subséquent lien 
for seamen's wages,(n) or a subséquent bottomry bond.(o) 

Freigiitees. The lien arising from a contract of aflreightment holds a 
rank inf erior to that of other maritime liens incurred during the voyage, such 
as towage and necessary repairs, because they are incurred for the direct bene- 
flt and préservation of the ship itself,(p) but it is entitled to priority over 
maritime liens incurred during a previous voyage,(g') for in this respect it has 
that quality which is characteristic of ail maritime liens. If the goods of a 
freighter are sold during the voyage in order to procure necessary supplies or 
repairs, then his lien is entitled to priority over ail antécédent liens, whether 
they consist of mortgages,{r) bottomry bonds, (s) or liens for necessary mate- 
rials and supplies.(t) 

Insurance. The lien of an insurer for unpaid premiums holds the lowest 
rank among maritime liens, (m) 

Shipwright. a shipwright may at common law detaiu the ship until his 
demand is paid. This right of détention is called a lien at common law. The 
characteristic of a lien at common law, as distinguished from a maritime lien, 
is that it is subject to ail prier liens. Hence the lien of a shipwright at com- 
mon law is postponed to ail prior maritime liens, but is entitled to priority 
over ail liens that accrue while the ship is in the yard, even though they are 
maritime.(B) 

(c)The Sydney Cove, 2 Dod. 1; FnrnJasv. ThB (fc) The Aline, 1 W. Rob. 111; Force t. The 

Magonn, Ole. 66;TheConstancia,4Notesof Caaes, Pride of the Ocenn, 3 Fed. Kep. 162. 
285 ; S. C. 10 Jiir. 846. (;) The Aline, 1 W. Rob. 111 . 

(<t) The Betsey, 1 Dod. 289. (m) The Fi-itnk G. Fowler, 8 Fed. Rep. 331. 

(«) The Rhadamanth, 1 Dod. 201. («) Rusk v. The Freestone, 2 Bond, 234. 

(/) The Royal Arch, Swah. 269. (o) The Aline, 1 W. Hob. 111. 

(g-) The Ejeter, 1 0. Rob. 173 ; The Constancla, (p) The Unadilla, 2 Mich. Law, 441. 

4 Notes of Casea, 285; S. C. 10 Jar. 845. (,) Hatton v. The Melita, 3 Hnghej, 394. 

(ft) The America, 16 Law Rep. 264. (r) Justi Pon v. The ArbustI, 6 A. L. Reg. Bll ; 

(i) The Benares,7Notesof Cases, Supp. 63; The The E. M. McChesney, 8 Ben. 160. 
Dnna, 13 Ir. Jur. 358 ; The Linda Flor, Swab. 309 ; («) The Salacla, 32 L. J. Adm. 43. 

The Enterprise, 1 Low. 4S5 ; Rnsk T. The Free. (0 The Grapeshot, 2 Ben. B27. 

stone, 2 Bond, 234. (u) The Dolphin, 1 Flippin, 580. Vide the John 

(j) The America, 16 Law Rep. 264 ; Rusk v. The T. Moore, 3 Wood. 61. 
Freestone, a Bond, Ji34. (») The Guatav, Lush. 506. 



49J FEDERAL REPORTER. 

Liens uxdek State Laws. A lien arising under a state law îs postponed 
to ail maritime liens, whether they accrue before or after tlie attaehing of a 
lien uuder the state law, for no state has the power to interfère with, super- 
sede, or destroy a lien that accrues under the maritime law.(w) When a lien 
arising under a state law is enforced in admiralty, it is enforced subjeet to ail 
the qualifications and limitations imposed upon it by the state law. Heuce, 
the relative rank of thèse liens with respect to each other dépends upon the 
state law,(a;) but the gênerai tendency, in the absence of an express provision 
in the state law, is to allow them to share joro rata.{y) 

MoKTGAQES TTNDBB THE MARITIME Law. A mortgage is a lien that de- 
rives it force, not from the maritime law, but from the contract of the parties, 
and dépends for its efflcacy upon the principles of the common law. Hence, 
like ail other liens at common law, it is subjeet to ail prior liens, whether they 
consist of liens for necessary materials or supplies, (2) or of bottomry bonds, (o) 
or of liens under state laws.(6) As soon as the mortgage is executed the 
mortgagee is ordinarily entitled to the possession of the ship. If he leavea it 
in the possession apd control of the mortgagor, he thereby consents that it 
shall be subjeet to ail liens which may be contracted or incurred by the mort- 
gagor in the course of its employment. For the purpose of subjecting it to 
subséquent liens, the mortgagor is deemed to act with the consent and author- 
ity of the mortgagee. Hence the lien of the mortgage is postponed to subsé- 
quent liens, whether they consist of liens for salvage,(c) or seamen's wages,(d) 
or necessary supplies or material8,(e) or collision3,(/) or affreightments,(^) or 
bottomry bonds,(A) or the lien of a shipwright at conimon law,(î) or liens 
under state la ws.(i) 

MoRTGASE UNDER Kegistration Acts. Section 4192 of the Eevised 
Statvites of the United States is limited to vessels of the United States; hence 
it does not apply to vessels which bave not been either registered or enrolled,(A) 

(to) The Superior, Newb. 176 ; The St. Joseph, 1 (d) The City of Tawas, 3 FeiJ, Rep. 170; The 

Brown, Adm 202; Tlw Harrison, 2 Abb. C. C. 74; John T. Moore, 3 Woode, 61^ Miller v. The Alice 

s. C. 1 SMWy. 353; The Favorite, 3 .Sawy. 406; Getty, 9 C. L. N. 316; The Island City, 1 Low. 

The Cify pf Tawas, 3 Fed. Hep. 170 ; The John T. 376. 

Moore, 3 Wooda, 61 ; Scctt's Case, 1 Abb. C. 0. 336; (e) The Emily Souder, 17 Wall. 666 ; The Acme, 

The K. A. Barnard, aFert. Rep, 712; The Athe. 7 Blatchf. 366; Thomas v. The Kosciusko, 11 N. 

nian,3Fed.Rep. îMSiCollinsT.TherortWaynB, Y. Leg.Obs.38. Vide ■lhePiicli;c,Brow.&L.243; 

1 Ben. 476. Contra, The General Dunis.de, a F d. The Scio, L. K, 1 A. & E, ,î63. 

Rep.aaSjGoblev.TheDelosDe Wolf,3F6d. Hep. (/) Tha Aline, 1 W, Rob. 111. 

236' (r) The E. M. McChesiiey, 8 Ben. ISO ; Justi Pon 

(i) Srodes v. The Collier. 9 Pitts' . ■ aw J. 73, v. The Arbueter, 6 A. L. Reg. 611. 

193 ; The Fanny, 2 Low. 608. (^i) The Dnke of Bedford, 2 Hagg. 294 ; Fnrniss 

(V) The Superior. Newb. 176 ; Tl e Kate Hinc - v. The Mngoun, Ole. 12; The Mary, IPaine, 671. 

man, 6 Biss. 367 ; The Skylarlt, 2 Biss. 251 j The E. Vide the Royal Arch, Swab. 269. 

A. Barnard, 2 Fed, Rep, 712. (i) The Acacia, 42 L, T. (N.S.) 264; Williams v. 

(i) The Native, 14 Blatchf. 3i. Allsup, 10 C. B. (N. S.)417; Scott v. Delahunt, 65 

(a) The Royal Arch, Swab. 259 ; The Helg(,Iand, N. Y. 128. 

Swab. 491. ,, (;) Keiiogg V. Brennan, 14 Ohio, 72; Provoat V. 

(6) Tliorsen v. The J. B. Martin, 26 Wis. 488; Wilcox, 17 Ohio, 359; Donne]] v. tlie Starliglit. 

Provost V. Wilçoi, 17( hio, 369; The Harrison, 2 103 Mass. 227; Jones v. Keen, 115 Mass. 170; The 

Abb. ce. ;4; S. C. 1 Sawy. 363 . The Théodore Hull of a New i>li-p, 2 Ware,203. 

Perry, 8 Cent 1. aw J, 1 H ; ,Tbe Favorite, 3 Sawy. (fc) Thurher v. The Fannie, 8 Ben. 4W ; Best v. 

405. Vide Underwriters Wreck ng Co. v. The Staple, 61 N. Y. 71 ; Perkins v. Emerson, 69 Ve. 

Katie, 3 Woods, 182. 319 ; Foster v. Perkins, 42 Me. 168 ; Hic s v. Wil- 

(c) Tlie Dowthorpe, 2 W. Rob. 73. liams, 17 Barb. 623 ; Veazie v. Somerby, 87 Mass. 

280. 
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and the priority of conflicting liens on such vessels dépends entirely on the state 
laws.(Z) But if a vessel on which a mortgage is given while it is in theprocess 
of construction is subsequently registered -or enrolled, and another mortgage 
given to a person who bas no notice of the first.and who has his mortgage duly 
recorded at the custom-house, tben tlie last moitgage is entitled to priority ovei 
the flrst.(TO) If a mortgage of a vessel of the United States is recorded at the 
custom-house where the vessel is registered or enrolled, tben it is valid as against 
a subséquent mortgage, altbough the mortgagee does not comply with the state 
laws relating to the registration of chattel mortgages ; for the act of congress 
is paramount to and exclusive of state laws upon the sarae subject.(«) The 
mortgagee in such case is also entitled to priority over an antécédent mortr 
gage which was not recorded at the custom-house where the vessel was reg- 
istered or enrolled, altbough it was recorded at some other custom-house,(o) 
or pursuantto state laws,(^) unless he bad actual notice thereof ; but if he had 
actual notice thereof tben his mortgage is postponed to the prior mortgage.(g) 
The statute does not apply to liens created by state laws for supplies or 
repairs to domestic vessels, for it relates ouly to the registration of written 
instruments.{r) A mortgage of a vessel of the United States is, therefore, 
subject to prior liens under state laws of the state in which the custom-house 
is located at which the mortgage is recorded.(s) But if a vessel is removed 
into another state, after the attaching of the lien under the state laws, and 
there registered or enrolled, a mortgage duly recorded at the custom-house, 
in the state to which the vessel is so removed, is entitled to priority over the 
antécédent lien under the state law.(t) If the mortgagee allows the mort- 
gagor to remain in possession of the vessel, then his mortgage, although it is 
duly recorded at the custom-house where the vessel is registered or enrolled, 
is postponed to liens subsequently incurred in the course of the employment 
of the vessel, whether they are maritime liens,(?t) or the liens of a shipwright 
at common-law,(B) or liens under state laws;(.w) for he is deemed to give his 
consent and autbority to the incurring of such obligations as are usual in the 
course of the business in which the vessel is engaged. 

(Ofosterr. Perkins, 42Me. 168. BaMwIn t. The Bradisli Johnson, 3 Woods, 682; 

(m) Perkins v. Emerson, 69 Me. 319. Contra, Hatton v. The Melita, 3 Haghes, 494) Th^ Jose- 

Ktinson v. Minor, 34 Ind. 89. phine Spangler, 9 Fed. liep. 777; Miller v. The 

(»«)Whte's Bank v. Smith, 7 Wall. 646; Al- Alice Getty, 9 C. L. N.315; Tlie Favorite, 3 Sa wy. 

diich V. A;tna Company, 8 Wall. 491 ; S. C. 26 N. 406; The Hendrick Hadson, 17Law Eep.93j Zol- 

Y. 92; Blanchard v. The Martha Washington, 1 linger v. The Emma, 3 Cent Law J. 285. 

Cliff.463î i\,ltchell V. Steetman, 8Cal.363j Fou- (») Marsh t. TheMinnie,6A.L. Reg.328; Scott 

taille V. Beers, 19 Ala. 722 ; Robinson T. Eice, 3 v. Delahunt, 6B N. Y. 123. 

Mich. 236. («,) The Hiawatha, 6 Sawy. 160; The Wm. T. 

(o)The John T. Moore, 3 Woods, 61 ; S. 0. 100 Graves, 14 Blatchf. 189; S. C. 8 Ben. 668; The 

U. S. 146. Island City, 1 Low. 376 ; The Kaloigh, 2 Hnghes, 

(p)F08terv.ChaniberIain, 41 Ala. 1.53; Thomas 44; Srodes v. The Collier, 9 Pittsb. Law J. 73, 193; 

V. The Koscinsko, 11 N. Y. Lcg. Obs. 38. The St. Jo.seph, 1 Brown, Adm. 202 ; Miller v. The 

(î)Moorev. Simonds. inOU. S.145. Alice Getty, 9 C. L. N. 315 ; Whittaker v. The J. 

(r) Thorsea T. The J. B. Martin, 26 Wis. 433. A. Travis, 7 C. L. N. 275 ; The Canada, 7 Fed. 

(»)TheHarriBon, 2Abb.C. C. 74; S.C.lSawy. Rep.730; Goble v. TheDelosDeWolf.SFed.Rep. 

553; The Théodore Perry.SCent.LawJ. 191; The 236. Contra, Baldwin v. The Bradish Johnson, 3 

Favorite, 3 Sawy. 405. Woods, 532; The John T. Moore, 3 Woods, 61; 

(0 The Underwriters' Wrecklng Co. v. The The Kate Hinchman, 6 Biss. 367 ; The Kate Hinch. 

Katie, 3 Woods, 182. man, 7 Eisa. 233; The Grâce Greenwood, 2 Biss. 

(m) Reeder v. The Geor e Creek, 3 Hnghes, 684 ; 131 ; Scott's Case, 1 Abb. C. C. 336 ; The Joséphine 

The Èmily Souder, 17 Wall. 366 ; The Granité Spangler, 9 Fed. Rep 777. 
State, 1 Spr. 277 ; Scott's Case, 1 Abb. C. C. 336 ; 
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Mastbr's Lien. ITnder the act of 17 & IS Vict. c. 104, § 191, the master 
of a British ship lias the same lien for his wages as a seaman. He is, by vir- 
tue of this statute, entitled to priority over an antécédent raortgage,(a;) and a 
bottomry bond given during the voyage, if he is not bound pei"sonally.(?/) But 
his lien for wages on one voyage is postponed to a bottomry bond given dur- 
ing a subséquent voyage. (2) If the inaster is liable personally for a debt, 
either as master or part owner, then his lien is postponed to the lien for that 
debt, whether it consista of a lien for seamen's wages, (a) or for neeessiu y sup- 
plies or inaterials,(6) or for the services of a watchman,(c) or of a bottomry 
bond.(d) 

When Claimant is Part OWner. If a person claiming a lien is person- 
ally liable for a debt as part owner, his lien is postponed to the lien for that 
debt.(e) If a sbip-broker allows the ship to go into the possession of a ship- 
wright, his claim is postponed to that of the shipwright.(/) 

Diligence. The last maritime lien is entitled to priority over an anté- 
cédent lien, although the earlier claimant eould not, even by the use of rea- 
sonable diligence, hâve ihstituted a suit to enforce his lien before the later 
one attached.((/) 

Priority by Suit. The holder of a lien does not obtain any right to pri- 
ority over other liens of an equal or a higher rank, although he is the first to 
file a libel or to obtain a decree ; for the decree is considered to be so far under 
the eontrol of the court that the proceeds arising from a sale of the ship may 
be distributed among those who hâve pending libels, or who file intervening 
pétitions according to their respective rights.(7ï) But it is manifest, from the 
very nature of a proceeding in rem, that there mUst be some stage of the pro- 
ceedings at which the proceeds will be deemed to be conclusively appropriated 
to the claims then filed, for such a proceeding is a proceeding against ail per- 
sons having an interest in the res, and by failing to appear they tacitly assent 
to a decree which cuts oiï their interests and appropriâtes the proceeds to the 
payment of other demands. It has been held that no créditer can intervene 
after the flling of a report classifying the claims. fi) 

Lex J'ori. Whether one lien is entitled to priority over another dépends 
upon the lexfori, and not upon the lex Iqci contractus.{J) 

Orlando F. BuMP. 

(ï)The Chleftain. Brow. tL.2ia;TheFeronltt, (/) The Panthea, 1 Asp.M. L. Cas. 133; S. C. 

L. R. 2 A. & E. 65 ; The Mary Ann, L. R. 1 A. & E. 25 L. T. (N. S.) 389. 

8; The Hope, 1 Asp. M. L. Cas. 563; S. C. 28 L. (f) TheFrank G.Fowler.Sred. Rep.336. Vide 

T. (N. S.) 287; The Wexford, 7 Fed. Eep. 674. Goble v. The Delos De Wolf, 3 Fed. lîep. 236. 

(y)The Salacia, LusU.545. (A) The America, 16 Law Rep. 264; The 

(z)TheHope, 1 Asp.M. L.Cas. 563; S.0.28L. ranny,2 Loiv. C08; The E. A. Bariiard, 2 Fed. 

T. (N. S.) 287. Rep. 712; The Superior, Newb. 176 ; The City of 

(a) The Salacia,Lush. 645. Tawas, 3 Fed Rep. 170; The Desdemona, .Swab. 

(d) The Jenny Lind, L. R. 3 A. & E. 529 ; The 158, Contra, The Saracen, 4 Notes of Cases, 498; 
Selah,4Sa-wy.40;Hattonv. TheMeUta,3Hughes, S. 0.2 W. Rob. 461; S. C. 6 Moore, P. C. 56 ; The 
494; Covevt V. The Wexford.SFefl. Rep.677. Clara, Swab. 1; The William F. Safl'ord, Lush. 

(c) The Erinagh, 7 Fed. Rep. 231. 69; The Globe, 2 Blatchf. 427; The Triumph, 2 

(li) The William, Swab. 346: The Jonathan Blatchf. 433, note ; Goble v. The Delos De Wolf, 3 

Goodhuo, Swab. 524; The Edward Oliver, L. R. 1 Fed. Rep. 236; The Pathflnder, 4 W. N. 528. 

A.&E. 37; The Eugénie, L. R.4 A. & E. 123; The (i) The City of Tawas, 3 Fed. Rep. 170. 

Daring, L. R. 2 A. & E. 260. (J) The Union, Lush. 128; The Selab, ■lSawy.40. 

(e) Lo2;an v. The .Sollan, 1 Bond, 267 ; Pétrie T. 
The Coai BluiT, 3 Fed. Rep. 531. 
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MissouBi, Kansas & Texas Eï. Co. v. Texas & St. Louis Ey. Co. 

{Circuit Court, N. D. Texas.) 

1. JUBISDICTION— CoRPOBATrOSrS ExiSTING UNBER THE LaW8 OF TwO StaTBS. 

Where a corporation is organized under the laws of one state it becomes a citi- 
zen of that State, altbough the same persons, by the same corporate name, hâve 
been inoorporated with the same powers and the same objects by another state. 
Such an act of incorporation must be construed as only a license enlargiug tho 
fleld of its opérations, and it does net constitute it a corporation of that state. 
but shorn of none of its qualitiea as a corporation of tlie state under which it 
is organized. It is privileged to elect to sue in the United States courts. 

2. CONSTITUTIONAI. CONSTRUCTION INTEESECTINO RAILWAYS. 

Article 10, § 1, of the constitution of Texas, which provides that "every rail- 
road Company shall hâve the right with its road to intersect, connect with, or 
cross any other railroad," is not self-acting, but requires appropriate s^ipple- 
menting législation prescribing the régulation of its exercise. 
.3. Same — Injunction — Ieeeparable Damage. 

Railroad crossings, by intersecting lines, are such a source of danger from 

liability to collision in the transit of trains as could not be adequately compen- 

sated in damages, or by any moneyed considération, and, except un'ler the 

pressure of some paramount necessity, their construction should be enjoined. 

4. BiGHT OF Wat. 

When the right of way over private property, or the right of crossing a 
public highway, has been acquired, certain common rights attach to the new 
acquisition, which are to be considered, protected, and enforced by the proper 
tribunals. 

In Equity. Application in chambers for temporary injunction. 

W. H. Herman, Welhorn, Leake de Henry, and B. C. Foster, for 
complainant. 

Hubbard, Whitaker é Bonner and Clark é Dyer, for défendant. 

McCoKMicK, D. J. The complainant, in its bill and amended bill, 
avers in substance that it is a corporation duly organized under the 
laws of Kansas, and as such is also authorized, by act of the législa- 
ture of Texas, to extend its railroad and telegraph through Texas ; 
that it is now engaged in extending its lines of railroad through 
Texas, having portions thereof in opération, and other portions located 
and in process of construction; that in January last it located its 
line through McLennan county and into the city of Waoo, approacli - 
ing the line of the Central Kailroad at that point on a tract of land 
known as the Norris land, and in March last obtained frora the 
proper party full title to the right of way over said land on complain- 
ant's said located line, and is now engaged in construeting its main 
Une and side track on said Norris land, on said right of way ; that 
v.lO,no.5— 32 
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défendant is a corporation created by tlie laws of Texas, and is also 
constructing its railroad through McLennan county and into tlie city 
of Waco, having originally located its line so as to approach said 
Central Eailroad at a point some distance west of tlie point on the 
Central whare complainant's line intersected the Central ; that com- 
plainant's line crosses defendant's line at the distance of a little less 
than one mile from its intersection with the Central line, and from 
said point of crossing complainant's line, and defendant's line as 
originally located, gradually diverge from eaeh other as they respect- 
ively approach the Central Eailroad's line; that complainant and 
défendant were proceeding with the construction of their respective 
railroads on their respective lines as so originally located; that de- 
fendant failed to obtain the consent of the said Central road to hâve 
its railroad crossed at the point where defendant's line, as originally 
located and being constructed, would bave crossed said Central road, 
and thereupon the défendant changed the location of its road so as 
to bring the same nearer to complainant's line, and to cross the Cen- 
tral at a point only a few feet west of the point at which complain- 
ant's line crosses said Central; that bysaid change of location, which 
«hange was made after complainant located its line, and had pro- 
cured its said right of way on said Norris land, and was engaged in 
the construction of its said tracks thereon, complainant was disap- 
pointed in its purpose of effecting its connection with said Central 
road by putting in a "Y" on the west of complainant's line, leaving 
the space on the west thereof to be occupied by the defendant's main 
and Connecting tracks; that, after some work had been done by de- 
fendant on its changed line, the défendant undertook, without first 
obtaining or asking complainant's consent, and without making, or 
oiïering to make, any compensation therefor to complainant, to cïoss 
said complainant's main and side tracks, and right of way on said 
Norris land, and extend its (defendant's) line to a point of intersec- 
tion with said Central line east of complainant's line, and to return 
on the line of said Central's track and recross complainant's line, 
said last-named two crossings being not more than 290 feet, the one 
from the other, and making three crossings of complainant's main 
track and one of its side tracks within the space of one mile; that 
upon either side of its line the défendant can obtain as easy and 
practicable a route for its road, and space for its connections with 
said Central, without making either of said last-named crossings of 
complainant's line of main track and side track; that said last- 
named crossings are unnecessary, and could only be maintained at 
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great expense, and would be such a source of danger of collision in 
the transit of trains as could not be adequately compensated by any 
moneyed considération; thatthe complainant having first locatedits 
line there, and procured ita right of way, and being in the actual 
occupancy thereof, and engaged in the construction of its maintrack 
and side track thereon, requires the sole and unobstructed use thereof 
for its business, and to suffer such crossing there wonld work irré- 
parable injury to complainant; that défendant is threatening and 
attempting violently to effect said crossing, against the objection and 
warning of complainant. And complainant's prayer is for an order 
restraining and enjoining défendant from making said crossings 
against complainant's objection, "and from attempting to compel by 
law a right to do so." 

The answer in substance is — First, that complainant is not such a 
party as to the matters in issue as can sue the défendant in référ- 
ence thereto in the circuit court of the United States ; second, that 
défendant does not propose to cross complainant's line with defend- 
ant's main track, but only to lay a side track across the complainant's 
line to connect with the Central, and return with the Central line to 
defendant's main track; that défendant has found it impracticable 
to connect with the Central in any other manner, or at any other 
place; that défendant expects and now ofïers to make and maintain 
said crossing at defendant's expense, and that if not allowed to make 
its connection in that way with the Central, défendant will be greatly 
damaged. 

Oii the question of jurisdiction, raised by the answer, the proof 
shows that the complainant was organized as a corporation under a 
gênerai act of the state of Kansas, and that on the second of August, 
1870, the législature of Texas passed "An act in relation to the Mis- 
souri, Kansas & Texas Eailway Company," giving said company the 
right to extend its railroad through the state of Texas, and, among 
other things, not material hère, providing — 

" That the said company, in constructing, extending, and operating its rail- 
road and branches, shall hâve and exercise and are hereby vested with ail the 
rights, powers, privilèges, and immunities granted byits acts of incorporation 
and amendments thereto, so far as the same may be applicable to this state, 
and not inconsistent with the constitution thereof, together with ail the 
rights, powers, privilèges, and immunities conferred by ail gênerai laws now 
existing or that hereafter may be passed by the législature of the state of 
Texas, in relation to railroad corporations, in same manner and to same extent 
as il incorporated by this state, provided the said company shall keep an office 
within the state;" 
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This question has been treated by the suprême court as one full of 
dilficulty and delicacy. In one of the earliest cases in which the 
right of a corporation to sue in the circuit court was entertained, the 
language of the opinion was nervously vigorous in rejecting the prop- 
osition that such a purely légal entity and artilicial intangible créa- 
ture of the law of a state could be deemed a citizen of a state within 
the meaning of the constitution ; but feeling under equal obligation 
to entertain jurisdiction in a proper case, and to décline to usurp 
jurisdiction in any case, it was held in that case, not without much 
misgiving, as we now know, that although such a créature of the law 
could not be a citizen, it might be (and in that case was) composed 
of real persons who were citizens, and that such citizens, their citi- 
zenship being such that suing in their own names the suit coulu be 
entertained, might sue in the corporate name which represented them. 
5 Cranch, 87. 

In a later case it was considered that while the corporation was 
an intangible créature of the law, real persons having dealings with 
it encountered very real natural persons representing it in the state 
creating it, and that thèse real natural persons constituting its man- 
agement were the parties in fact to its transactions and to its litiga- 
tion, and that so contemplated, and for the purpose of determining 
the question of jurisdiction in suits, a corporation created by and 
doing business in a particular state ia to be deemed, to ail intents 
and purposes, as a person, although an artificial person, an inhabitant 
of the same state, for the purposes of its incorporation, capable of 
being treated as a citizen of that state as much as a natural person. 
And it has grown to be the settled doctrine that the real persons 
composing a corporation are conclusively presumed to be citizens of 
the state incorporating it, and no inquiry in relation thereto is per- 
mitted. 2 How. 558; 16 How. 325; 20 How. 232. In a later case 
a new phase of the question was met, and it was held that where 
two states (Ohio and Indiana) bad eaeh chartered a corporation by 
the same name, and with the same capacities and powers, and in- 
tended to accomplish the same objects, and which was spoken of 
in the laws of said states respectively as one corporate body, exercis- 
ing the same powers and fulfiUing the same duties in both states, 
said corporate body cannot maintain a suit against a citizen of Ohio 
or Indiana in the circuit court. 1 Black, 297, 298. Again, where 
a citizen of Illinois brought suit in Wisconsin against the Chicago & 
Northwestern Eailway Company, a corporation created by and exist- 
ing uudeï the laws of the states of Wisconsin, Illinois, and Michigan, 
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operating its line in part in each of thèse states, the whole of the 
said line being managed by the défendant as a single corporation, 
whose principal office and place of business was in the city of Chi- 
cago, in the state of Illinois, on objection to the jurisdiction of the 
circuit court on the ground that the défendant was a citizen of Illi- 
nois, (of which state plaintiff was a citizen,) the objection was over- 
ruled, and it was held that in Wiseonsin the défendant was a citizen 
of Wiseonsin. 13 Wall. 284. 

In delivering the opinion of the court in the case just cited, Mr. 
Justice Field refers to a récent décision in the case of the Railroad v. 
Harris, 12 Wall. 65, as confirming the correctness of the positions 
taken in the opinion he was then delivering. The case of the Rail- 
road V. Harris présents a parallel, in ail essential points, to the case 
hère. The state of Maryland incorporated the Baltimore & Ohio 
Railroad. The state of Virginia passed an act reciting the Maryland 
act in full, and granting to the company the right to extend its road 
through the state of Virginia. Congress also passed acts referring to 
the Maryland act, (but not reciting it,) by which the company was 
authorized to extend a line of its road to the city of Washington, in 
the District of Columbia. Harris, a citizen of the District of Colum- 
bia, sued the company in the district on a cause of action growing 
out of the négligent handling (as alleged) of its trains at a named 
point in the state of Virginia. The company objected to the juris- 
diction on the ground that, being chartered by Maryland, it was a cit- 
izen of that state ; that it could not emigrate, and was not liable to 
suit in the district. On the case being considered in the suprême 
court there was a unanimous concurrence of opinion in favor of hold- 
ing the company liable to the suit in the district, but some diversity 
of opinion as to the ground upon which that holding should repose; 
and the case was set down for reargument on the question as to the 
construction of the législation of Virginia and of congress subséquent 
to that of Maryland originally incorporating the company; whether 
such subséquent législation was a new birth, making the company a 
Virginia corporation in Virginia, and a corporation created by con- 
gress in the district of Columbia, or was such subséquent législation 
only a license by which the field of the company's opération was 
extended ; and, after this deliberate considération, and full argument 
of counsel on this question, — the tnrning question in this case, and 
thought to be of the highest importance, in that case, — the court held 
that the acts of Virginia and of congress did not incorporate said 
company, but only extended the field of its opérations. 
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So far, then, as the rule bas been developed by adjudged cases, it 
appears to be that where the act of a state provides for the organiza- 
tionand incorporation of a companyit thereby becomos a corporation 
of that state, and in that state is a citizen thereof for the pnrposes of 
suit, although the same persons, by the same corporate name, hâve 
been incorporated, with the same powers and for the same object, by 
another state; but when the act does not create the corporation, and 
recognizes it as already existing by the laws of another state, and 
extends to it like powers (or such of them and with such limitations 
and on such condition as may be named) as are given it by the laws 
of the state incorporating it, such act must be construed to be only a 
license enlarging the field of opérations of the company, and said 
Company, upon extending its opérations under such an act into the 
state passing such an act, does not become a corporation of that state, 
but goes there as the corporation of another state, liable to be sued in 
the state embracing the new field of its opérations, but shorn of none 
of its qualities as a corporation of another state. 

And if the act of Virginia, above referred to, did not incorporate 
the Baltimore & Ohio Eailway in Virginia, and make it a Virginia 
sorporation as to its opération in that state, surely the act of 1870 by 
this state did not make the complainant a Texas corporation as to its 
opérations in this state. It remains a citizen of Kansas, as such 
privileged to elect to sue in the United States courts. 

On the merits of this controversy the parties in the billand answer, 
and their respective assistant affidavits, indulge and exhibit much 
contrariety of view as to the facts ; but I clearly gather from the affi- 
davits, and from the bill and answer, that défendant has changed 
the location of its line substantially as alleged in the bill, and was 
threatening and attempting to push a side track across complainaut's 
right of way, crossing the main track and side track of complainant so as 
to connect with the Central at a point east of complainant's line, and 
return with said Central's track to défendant'^ main line, which, at this 
point, is west of complainant's line, thus crqssing complainant's line 
twice at points not more than 290 feet apart, and less than one mile 
from the first crossing of complainant's and defendant's railroads; 
that défendant is advised by its engineer, and its other officei-s believe, 
that said connection with the Central is the only one practically pos- 
sible to be made, and that complainant's engineer advises, and its 
offieers believe, that just as easy and practicable connection with the 
Central ean be made there by the défendant without so placing a side 
track across comijlainant's tracks; that complainant's consent so to 
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cross \vas not asked, c* any offer of compensation of any kind niade 
complainant, but a violent and irrcgular and uuusual effort was be- 
ing made to push defendant's said track acroBS complainant's right 
of way -witbout asking any consent, and in défiance of complainant's 
warning to desist, and that at the time of submitting the bill both 
parties, with strong construction forces, were standing faciog each 
other at the point in question, indulging the défendant in surprises 
and nigbt attacks, and such tumult as put the local community in an 
uproar, 

The défendant asserts its right to cross complainant's tracks and 
right of way witbout asking the favor or consent of complainant, and, 
of course, witbout resort to légal proceedings to compel such consent. 
This claim ifc rests upon this language of the constitution of Texas: 
"Every railroad company shall bave the right with its road to enter- 
sect, conneot with, or cross any other railroad." 

Is this part of a sentence, taken from section 1, art. 10, of the con- 
stitution, 80 far self-acting as to give the défendant a license to judge 
of its own case, ànd exécute its own judgment thereon ? The language 
is gênerai, as the language of constitutions usually is, and whçre such 
language is used to restrain action — as restraining exécution from 
taking the homestead, (defining the homestead,) or to specify the 
powers of some branch of the government or of some officer — it may 
well be held to be self-operating; but where it can operate only by 
affirmative action of private parties, and corne in sharp confiict with 
Dther private interests, such a gênerai provision needs supplementing 
by appropriate législation prescribing the régulation of its exercise. 
I 80 construe this provision, and am of opinion that the, défendant 
should be restrained from effeoting said crossinga of complainant's 
tracks until by negotiation, or by the proper légal proceedings, the 
défendant shall hâve fixed its right (with the prescribed or adjudi- 
cated limitations) to make said crossings. 

Stress is laid by defendant's counsel in his argument on the words 
"irréparable damage." It is hardly necessary, in this case, to in- 
dulge in any philological disquisition on this text. The most com- 
mon expérience bas little need of the testimony of experts to aid it in 
reaching the conclusion that such crossings as this application seeks 
to bave restrained would be such a source of danger of collision 
in the transit of trains as could not be adequately compensated by 
any moneyed considération,, and such , as should not ' be permittéd 
«îxcept under the pressure of some paramount necessity for the service 
«f the public convenience or oî the state. The complainant insists 
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that no such necessity exista, and asks tins court to so adjudge, and 
to restrain the défendant from resorting to other légal proceedings to 
eompel a right to make said crossing. And in argument of its coun- 
sel I am referred to cases in 43 and 66 New York Eeports, where the 
court determined that the property in those cases sought to be con- 
demned was not necessary to be devoted to the use of the companies 
seeking the condamnation. Thèse cases repose on the language of 
the New York statute, and, besides this, are cases in the state courts, 
where, if at ail, the right to enforce or refuse such claims to expro- 
priation muet, in my opinion, réside. When the right of way over 
private property, or the right of crossing an established public high- 
way, has been acquired and fixed by the acts of the compétent parties, 
either voluntarily contracting or judicially constrained to consent, then 
certain common rights attach to this new acquisition of right, and 
thèse common rights may be considered by and protected and en- 
forced by this court in any case where the character of the parties 
brings the case within the juriadiction of this court. But until this 
right of way is thus fixed the claim to it is so far in dérogation of 
common right as to require full compliance with ail the régulations 
of the law under which it claimed, including a resort to the particular 
tribunals by that law set for passing upon such claims and fixing 
such rights. If the circuit court of the United States can restrain 
parties from attempting to secure a right of way by process of con- 
demnation under the state laws, could thèse courts not as well enter- 
tain and conduct the proceedings for such eondemnation wherever 
such a party as this complainant was seeking to condemn, and the 
the adverse party was a citizen of Texas ? 

In accordanee with the foregoing views a temporary injunction will 
be ordered, but it will not restrain the défendant from attempting to 
compel by law a right to cross complainant' s tracks and right of way. 

Note. For the purposes o£ juriscHction a corporation is conclasively con- 
sidérée! a citizen of the state which created it, and under whose laws it was 
organized, and not of that state under whose laws it has entered to operate its 
Une of railway in connection with another line. Williams y. Missouri-, K. &• 
T. R. Co. 3 Dill. 267. See Baltimore & 0. R. Co. v. Cary, 28 Ohio St. 208; 
County of Allegheny v. Clecéland & P. R. Co. 51 Pa. St. 228. 

If, however, the effect of the législation be to adopt the corporation, it be- 
comes, for the purposes of jurisdiction, a corporation created by the state 
adopting it. Uphoff v. Chieago, St. L. & N. O. R. Co. 5 FED. Kep. 545. And 
see O. é W. I. R. Co. v. i. S. & M. S. R. Co. 5 Fed. Kep. 19, and Johnson v. 
PMladélpMa, W. & B. R. Co. 9 Fed. Rep. 6.— [Ed. 
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United States v. Wickersham. 
(Circuit Court, W. D. Tennessee. February 24, 1882.) 

1. IlECEtVETÎ — PliOPERTT IN POSSESSION OV THE UnITED StATES — DEFKNDANT'B 

Ci.AiM wHEN United States is Plaintiff— Juiusdiction. 

Where the United States fliod a bill in the circuit court to forfait a lease of 
Jands belonging to theni, and for a receiver, and by consent of parties the United 
States was placed in possession of tlie property under a decree containing cer- 
tain stipulations as to the riglits of the parties in the improvements and the 
rents to be collected by the United States, Iield, that the jurisdiction of the 
court ovcr the property was ousted by the surrender of possession to the United 
States, and the court could, after that surrender, neitlier appoint a receiver on 
application of défendant, nor enforce against the United States any claim 
arising from the stipulations of the decree. And it is the duty of the court to 
décline iurisdiction on its own motion. 

2. Samb — JtjRiSDicïioN — Ltability op United States— Wkongpul Acts of 

Agents. 

The United States is not liable to a défendant in the circuit court for the 
wrongful conduct of its agents in the management of the property in contro- 
versy, there being no jurisdiction to grant relief. 

3. Same — EsTOPPKi. — Conduct op the Agents and Attornets of the United 

States. 

The fact that the agent of the treasury department and the United States 
district attorney treated the suit as if the court still had jurisdiction over the 
property, and it were in the hands of a receiver, and that orders by the court 
pertaining to his accounts were eutcred, does not estop the United States orgive 
the court jurisdiction. 

4. Same — Tîemedt op Défendant. 

The défendant may hâve a remedy by application to the court of claims, 
or to oongress, or to the executive department in charge of the property, to 
grant whatever relief he is entitled to in the premises, but not by any motion 
or other aggressive proceedings for affirmative relief in the suit originally 
brought by the United States to enforce their claims against him. 

In Equity. 

The United States being the owner of a lot in the city of Memphis, 
leased it to the défendant for a term of five years at an annual rent 
of $2,100. The défendant erected thereon céi'tain brick buildings, 
which remain on the land, and one of the covenants of the lease 
permitted them to be removed at the termination of the lease. The 
défendant being in default in the payment of rent, the United States 
on June et, 1869, before the termination of the lease, brought an action 
of ejectment in this court for the premises, and on the same day filed 
the bill in this cause to sequester the rents, to enjoin the défendant 
from collecting them, for the appointment of a receiver, and for gên- 
erai relief. On May 6, 1873, the United States reeovered judgment 
in the ejectment suit, "subject to defendant's right to remove the 
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buildings from the same * * * before the next November term 
of this court." On this judgment a writ of possession issued March 
1, 1876, which the marshal returned "executed by putting W. J. 
Smith, Burveyor of customs, in possession as agent of the United 
States." The United States also, on said fourth day of June, brought 
an action for the past-due rents, and on April 15, 1871, recovered 
judgment for the sum of $608.20. 

In the equity case a receiver was appointed, and on interlocutory 
decree it was determined that the United States were not entitled to 
reeover the contract rent, but only for use and occupation $800 per 
annum. The défendant himself was at first appointed receiver, but, 
failing to report, was soon removed and one Griffin appointed, who 
collected and distributed the rents according to the orders of the court. 
On April 15, 1871, a decree was entered declaring the lease forfeited, 
the ground to belong to the United States, and the buildings to the 
défendant. By this decree J. E. Bigelow was appointed receiver, 
and ordered to coUect the rents and pay to the United States $800 
per annum, ground rent, which he proceeded to do until March 1, 
1876, when there was due from the receiver to the United States the 
sum of |1,500 for arrears of ground rent, and on that day the fol- 
lowing decree was entered in this cause: 

"It having been established by a former decree of this court that the build- 
ings and improveiiients upon the property in question in this cause are the 
property of the défendant, and it appearing to the court, by agreement of the 
parties, that there is ground rent due from the défendant to the United 
iStates. accruing since the présent receiver was appointed in this cause, owing 
to the great décline in rents, and for the purpoae of settling and paying olï 
said past-due rent, it is, by agreement of the parties, ordered, adjudged, and 
decreed by the court that the said property be turned over to ttie United 
States, that the United States rent out said property, collect the rents, and 
apply thera to the paymect of said past-due rents until the same is fuUy satis- 
fled, and then if the question of amount of ground rent can be agread upon 
betweén the parties, then the said property shall be placed baok iiito the 
hands of the défendant or his solicitor, J. E. Bigelow, to be held upon the 
ferma to be agreed upon; but should tlie parties fail to agrée about the ground 
rent, then the said défendant or his solicitor, J. E. Bigelow, shall be allowed 
to remove the said buildings from said premises at any time within 90 days 
after such failure to agrée upon ground rent. But should the United States 
désire to sell the said ground before the fuU amount of said back rent sliall 
hâve been paid, it shall be at the option of the défendant or his solicitor, J. 
E. Bigelow, either to bave the said buildings sold, and any balance tliat may 
be due upon the back ground rent paid out of the proceeds of sale, and bave 
the balance paid over to the said défendant or his said solicitor, or to pay suck 
balance in cash, or allow the United States to continue to collect the rents of 
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said buildings until said past-due rents of said ground- shall ail hâve been 
paid. And should the United States sell said property, and tiie défendant or 
his said solicitor be unable to make terms of ground rent with the p.urchaser, 
or to sell to the purchaser, then the sale shall be made with the privilège to 
the défendant or his said solicitor to remove said buildings at any time within 
90 days from the date of the sale, ail past-due rents having been paid, and 
that whenever said property is turned over to the United States under this 
decree, then and from thenceforth the receiver, J. E. Bigelow, shall be dis- 
charged from future liability as receiver herein; and it is further agreed 
that no suit will be brought on the bond of said J. E. Bigelow as such re- 
ceiver, flled herein, unless the United States should fail to realize ail due 
ground rents under the above decree." 

Subsequently to this decree Smith, the collector of customs, from 
time to time filed reports in this cause, sometimes styling himself 
"receiver, " and sometimes "agent of the United States." On May 
28, 1877, on application of défendant, "W. J. Smith, into whose 
hands the property involved in this cause was placed, as agent of the 
United States by a former decree," was required to report, etc. June 
9, 1877, he filed a report styling himself "agent of the United States" 
for rents, etc. June 23, 1877, he filed a pétition by the United States- 
district attomey reciting that he had been appointed receiver by a 
former decree, and asking the court to authorize certain repairs, dis- 
bursements, etc., and an order was entered in compliance therewith, 
on the same day, authorizing "W. J. Smith, receiver," to make repairs, 
etc. January 28, 1878, on application of défendant, Smith was re- 
quired to report without being styled either agent or receiver. Feb- 
rnary 22, 1878, he filed a report as "agent of the United States," and 
a like report was filed June 3, 1879, which, on the tenth of the same 
month, was confirmed as the report of "W. J. Smith, receiver," and, 
on his application, his commissions were fixed at 10 per cent, of his 
collections. In October, 1880, he filed a report as "agent of the 
United States," and another in like manner in Pebruary, 1881; and 
since this motion bas been pending he files another report as "agent 
for the United States," by which it appears that he has paid into the 
treasury of the United States, from time to time, in ail the sum of 
$1,500, the amount of rent in arrear at the date of the consent de- 
cree of March 1, 1876, and now has a balance in his hands of 
$174.82. 

The défendant makes this motion asking for the appointraent of a 
receiver, and a référence to a master to take proof and state Smith's 
aceounts, showing not only his actual collections, but charginghim 
with the rents he should bave coUected on a proper management of 
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the property, allegîng that he bas been neglectful and wasteful in the 
discharge of his duties, etc. 

W. W. Murray, Dist. Atty., and John B. Clowjh, Asst. Atty., for 
the United States. 

J, E. Bigelow, for défendant. 

Hammond, D. J. When this motion was firsfc made it occurred to 
me that the court had no jurisdiction to grant it, or that it involved 
the exercise of authority beyond the power of the court to enforee, if 
the jurisdiction be eonceded. It may be assumed that the United 
States, wheuever it cornes into this court and brings its suit against 
a citizen, consents to submit to and carry out whatever decrees may 
be lawfuUy made against it in the ordinary course of the légal pro- 
cédure. But we hâve no jurisdiction hère to decree against the United 
States for the delivery up of its property, or of that of the citizen in 
its possession, or to order accounts against its executive agents, or to 
decree the payment by them of the money of the United States. 

We certainly do not enforee contracts against the United States, 
although we hâve jurisdiction to enforee them in its favor. Section 
1059 of the Revised Statutes enacts that — 

"The court of claims shall hâve jurisdiction to liear and détermine tlie fol- 
lowing matters: First, ail claims founded upon any law of coiigreÉis, or upon 
any régulation of au executive départaient, or upoii any contnvct, express or 
implied, with the government of tlie TJnited States." 

The case of U. S. v. Bostwick, 94 U. S. 53, was a suit in the court 
of claims founded upon a contract with the United States about the 
use and occupation of land and improvements thereon ; and that of 
De Groot v. U. S. 5 Wall, 420, was a suit in that court upon an arbi- 
tration award on a similar contract, though it was brought under a 
spécial aot of congress, and held to be not properly brought on the 
award which had been abrogated by congress. The court there says 
of the rule that the United States cannot be sued for a daim or de- 
mand against it without its consent : 

" This rule is carried sofarby this court tliat it lias bceu held that wlienthe 
United States is plaintitî in one of the fédéral courts, and the défendant bas 
pleaded a set-of£ which the aets of congress hâve authorized him to rely on, no 
judgment can be rendered against the government, although it may be judi- 
cially ascertained that on striking a balance of just demands the government 
is indebted to the défendant la an ascei-tained amount. And if the United 
States shall sue an individual in any of its courts and fail to estaljlish a claim, 
no judgment can be rendered for the costa expended by the detemlant in liis 
defence." 
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In U. s. V. Eckfopd, 6 Wall. 484, there was a suit in the court of 
claims for a balance alleged to be due a collecter who had been sued 
by the United States in a district court, and had pleaded, as the stat- 
ute allowed him, a set-off. The verdict was against the United States, 
and the jury certified that there was due him from the United States 
the amount sued for in the court of claims. It was held that neither 
in the original suit nor in the court of claims could there be a judg- 
ment against the United States for the balance. The court says : 

" Where a party contracting with the United States is dissatisfled with the 
course pursued towards him by the offlcers of the government, charged witli 
the fulfllment of the contract, his only remedy, except in the limited class of 
cases cognizable in the court of claims, is by pétition to congress." 

In Schaumhergy. U.S. 103 U. S. 667, it was held not to be error, 
where the statute allows set-off to be pleaded, to refuse to find or 
certify a balance due from the government, although under some cir- 
cumstances it may be proper to do so. It was said : 

"Claims for a crédit ean be used in suits against persons indebted to the 
United States to reduce or extinguish the debt, but not as a foundatiou of a 
judgment against the government." 

In HaU V. U. S. 91 U. S. 559, it is said: 

"Questions of the kind, where the United States is plaintifE, must be 
determined wholly by the acts of congress, as the local laws hâve no applica- 
tion in such cases." See, also, Watkins v. U. 8. 9 Wall. 759-765. 

In the case of The Siren, 7 Wall, 152, it was said: 

"The same exemption from judicial prooess extends to the property of the 
United States, and for the same reasons. As justly observed by the learned 
judge who tried the case, there is no distinction between suits against 'the 
government directly, and suits against its property." 

And the court, proeeeding, uses this language : 

" But, although direct suits caimot be maintained against the United States, 
or against their property, yet, when the United States institute a suit tliey 
waive their exemption so far as to allow a présentation by the défendants of 
set-ofEs, légal and équitable, to the extent of the demand made or property 
claimed, and when they proceed in rem they open to considération ail clahns 
and equities in regard to the property libelled. They then stand in such pro- 
ceedings, with référence to the rights of défendants or claimants, [irecisely as 
private suitors, except they are exempt from costs, and from affirmative relief 
against them, beyond the demand or property in controversy." 

It was a case in which a prize vessel had damaged another by col- 
lision, the prize being in fault. When libelled at tlie suit of the 
United States in the prize court the owner of the damaged sloop 
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intervened and claimed his damages, and it was held that he was 
entitled to them. The effect of the principle we are considering was 
elaborately examined on authority with the above resuit. It was sub- 
sequently, in the case of The Davis, 10 Wall. 15, explained and con- 
firmed. In that case a vessel and her cargo were libelled for salvage. 
The cargo belonged to the United States, but was not, when the suit 
was brpught, in the actual possession of the United States, or its offi- 
cers or agents, but in that of the master of the vessel, and the pro- 
ceeds being in court, it was held that the daim for salvage could be 
enforced. The court said : 

" ïhat rule * * * admits that the lien can only be enforced by the courts 
in a proceeding which does not require that the property shall be talien out of 
the possession of the United States. But what sliall constitute a possession 
which, in référence to this matter, protects the goods from the process of the 
courts? The possession which would do this must be an actual possession, 
and not that mère constructive possession which is very often implied by 
reason of ownership under circumstances favorable to such implication. We 
are spealiing now of a possession which can only be changed under process of 
the court by bringing the offlcer of the court into collision with the officer of 
the government, if the latter should choose to resist. The possession of the 
govemfflent can only exist through some of its offlcers, using that phrase in 
the sensé of any person chargea on behalf of the government with the control of 
the property, eoupled with its actual possession. This, we think, is a suffi- 
ciently libéral définition of the possession of property by the government to 
prevent any unseemly eonflict between the court and tlie other departments 
of the government, and which is consistent with the principle which exempts 
the government from suit and its possession from disturbance by virtue of 
judicial process." 

Thèse cases are again further explained in Case v. Terrell, 11 Wall. 
199, where it was adjudged that no judgment for money could be 
rendered against the United States in any court other than the court 
of claims without a spécial act of congress conferring jurisdiction, 
and that the appearance of the comptroller of the currency and a 
receiver of a bank appointed by him, submitting, through the district 
attorney, to the décision of the court in behalf of the United States, 
could not confer jurisdiction. And in Carr v. U. S, 98 U. S. 433, they 
again came before the court, and their effect as adjudications was 
explained. It was there determined that the appearance of the dis- 
trict attorney and spécial counsel employed to represent the govern- 
ment in actions of ejectment brought against its agents in possession 
did not estop the governmeat to deny the jurisdiction. So in Ha7-t v. 
U. S. 95 U. S. 316, it was ruled that the government is not respon- 
sible for the lâches or wrongful acts of its officers or agents, and they 
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cannot be set up as a defence in suits of ihe United States against a 
défendant. 

Thèse authorities, and many others I hâve consulted, appended in 
a note, hâve conïirmed me in the impression I first had, tbat we hâve 
no jurisdiction to appoint a receiver of property in possession of the 
United States, no power to enforce a surrender of it to a receiver, 
and no 'authority to call its agents into this court to account for its 
management of the property, no matter how the United States ob- 
tained the possession, -whether through a decree of this «ourt, in 
■wHich it was a plaintiff, or otherwise. And in anf^wer ta the com- 
plaint that tbe court itself raised the objection, it may be said that 
thè fédéral courts always décline jurisdiction on their own motion 
■whenever it appears that they havè nô jurisdiction of the subject- 
ïnatter in controversy. It is particularly the duty of ail courts to do 
so where this prérogative of the government is involved, 8 Bac. Abr. 
tit. "Prérogative," (Bouv.Ed. 1861,) p. 106; Barclay y. Russell, S Yes. 
3i. (Supiner's Ed.) 424.. The défendant seoks to bring this case within 
the principle of that of The Siren, supra. It was evidently clearly 
within that case when first instituted, and so long as the property 
remainëd incustodiakgis, and was in possession of a receiver of this 
court, we had full jurisdiction; and, if it had been so kept, there would 
be now no trouble about the jurisdiction. But whenever the défend- 
ant allowed it to pass from thecontrol of the court as afact, and into 
the actual possession of the United States, ail power to relieve him 
hère ceased from that moment, no matter what the intention of the 
court was, or of the parties, nor what the proper construction of the 
decree may be, nor what the rights of the parties under it may re- 
quire, as against the United States. 

It is impossible, in the nature of the case, for this court to retain 
control over it whiïe it is in the possession of the United States or 
its agents, or for this court to wrest it from that possession, however 
much the défendant may be entitled to hâve that done. It does not 
alter the case to treat the United States as a receiver; for a claim 
founded on any breach of its duty in that behalf is as much beyond 
our jurisdiction as any other. If the decree had contained a stipula- 
tion to do just what the défendant contends its proper construction 
requires, the resuit would hâve boen the same. We cannot enforce 
the stipulation. If it had been one of the stipulations that the United 
States would hold for this court and pay according to its decrees, the 
same difficulty would exist. But I do not think the decree subject to 
Buch a construction, there being no stipulation to that effect. It was, 
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in my judgment, a final decree evidencing a contract between the 
parties. There is no réservation of jurisdiction to enforce the decree, 
and if there were it could not be carried ont hère. As between pri- 
vate parties their conduct might be construed as continuing the case 
open to enforce the decree; but the government cannot be so bound 
by the acts of its officers, as I bave shown. 

There can be, in this case, no jurisdiction to enforce any personal 
liability of the coUector of customs. He is not our reeeiver and never 
was. He holds his possession under régulations of the treasury de- 
partment, and as its agent. His acoounting hère is voluntary, and 
his misapprehension of his relations in the premises cannot give us 
jurisdiction. It is plain the remedy of the défendant is by applica- 
tion to the executive department to carry out the stipulations of the 
decree, or to the court of elaims to enforce them, or to congresa to 
relieve him. 

Motion denied. 

Note. Consult Thompson v. ?7. S. 98 U. S. 486, 489; U. 8. v. Qillis, 95 U. 
S. 407, 412; Avery v. U. S. 12 Wall. 304; Bonner v. U. S. 9 Wall. 156; Nations 
V. Johnson, 24 How. 203; Pennington v. Gibson, 16 IIow. 65; Keeside v. 
Walkei-, 11 How. 272; Hill v. U. S. 9 How. 386; U. S. v. Brotm, 9 How. 487, 
600; U. 8. V. Buehanan, 8 How. 83, 105; U. S. y.Boyd, 5 How. 29; Gratîot v. 
U. 8. 4 How. 80, 112; U. 8. v. McLemore, 4 How. 286; Milner v. Metz, 16 
Pet. 221; U. 8. V. Roheson^ 9 Pet. 319; U. 8. v. Ringgold, 8 Pet. 150; U. 8. v. 
Clark, 8 Pet. 436; U. 8. v. McDaniel, 7 Pet. 1; U.S. v. Ripley, 7 Pet. 18; U. 
8. V. Fillëbronne, 7 Pet. 28; The Antelope, 12 Wheat. 546; Hugh v. Higgs, 8 
Wheat. 697; U. 8. y.Barker, 2 Wheat. 395; U. 8. v. Hooe, 3 Cranch, 73; V. 8. 
V. La Vengeance, 3 Dali. 297 ; Meier v. Railway, 4 Dill. 278 ; U. 8. v. Flint, 4 
Sawy. 42; U. 8. v. Austin, 2 ClifE. 325; The Othello, 5 Blatchf. 342; S. C. 1 
Ben. 43; U. 8. v. Collins, 4 Blatchf. 142; U. 8. v. Davis, 1 Deady, 294; U. S. 
V. 8m,ith, 1 Bond, 68; Wilder v. U. 8. 3 Sumn. 308; Mezes v. Qreer, 1 McAU. 
401 ; Blliott V. Van Voorst, 3 Wall. Jr. 299 ; Fendall v. U. 8. 14 Court Claims, 
297; Goodman v. U. 8. 6 Court Claims, 146; 5 Am. Law Reg. 253; 11 Law 
Eep. (Boston,) 281. 
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Miller r. The Mayor, Etc., op the City op New York and others. 
{Oircuit Court, 8. D. New York. June 9, 1880.) 

1. NuisAKCE— Bhidge oveb Navigable River. 

A bridge constructed over a navigable river under the authority of congress 
and of the législature of the state in which it is situated, iu the manner author- 
ized by law, is a légal structure, and caaaot be held to be a public nuisaace, or 
otherwise unlawful. 

2. Régulation dp Com3Ierce — Power of Congrebs. 

In the exercise of its power to regulate commerce, congress may authorize 
the construction of a bridge over a navigable river of the United States, and 
it may itself approve the design or plan of its construction, or devolve that 
duty upon the secretary of war. 

3. Notification op ApprovaIj of Plan. 

It is compétent for the secretary of war to convey notification of his approval 
cf the design and plan of the bridge in any way which would be effectuai, and 
notice givtn through a subordinate is sufBcient. 

In Equity. 

Wm. H. Arnoux, for plaintiff. 

Joseph H. Choate, for défendants. 

Blatchford, C. J. The plaintiff brings this bill in equity "on 
behalf of himself and ail others similarily situated with him." The 
défendants are the cities of New York and Brooklyn, as municipal 
corporations, and the persons composing the board of trustées of the 
suspension bridge over the East river between the cities of New York 
and Brooklyn. The plaintiff does business in the city of New York, 
as the lessee of certain United States bonded warehouses situated in 
the city of New York, on the East river, at the corner of Jefferson 
and South streets, and also as the lessee of certain other warehouses 
situated in said city on the East river, on South street, between Peck 
and Rutger's slips. He allèges, in the bill, that the bridge will be 
built without lawful authority; that it will be a nuisance, and will 
obstruct, impair, and injuriously modify the navigation of the East 
river, and may seriously and prejudioially affect the commerce of the 
port of New York ; and that the expense to vessels of striking parts 
of their masts, in passing under the bridge, with the détention and 
additional towage, would be so great as to destroy the warehouse 
business of the plaintiff in such locations, and be a private and irré- 
parable injury to him, for which an action at law would afford no 
adéquate redress to him. The bill prays for a deoree that the bridge 
is being built without lawful authority; that it will be a nuisance in 
T.10,no.5— 33 
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law and in fact; that it will obstruct, impair, and injuriously mod- 
ify the navigation of the East river; and that the défendants be en- 
joined from building it at the height of 135 feet above mean high 
water, or at any othêr height that shall obstruct, impair, or inju- 
riously modify the navigation of said river. The bill allèges that the 
bridge is being so built that it will, at the center, hâve a height of 
135 feet only above mean spring high-water mark, with an allow- 
anee of two feët rise and fall by reason of the expansion and con- 
traction of the suspended cables ; and that, in a large proportion of 
the vessels which will pass and repass the location of the bridge, 
the masts exceed 135 feet in height. 

This case cornes up now, for final hearing, on pleadings and proofs. 
It was before this court, on a motion for a preliminary injunction, in 
August, 1867, (13 Blatchf. 469,) and the motion was denied. The 
décision of Judge Johnson covers nearly ail the points now presented, 
and the controUing facts are not materially varied from those on 
which his décision was based. Much testimony has been taken, ad- 
dressed to the question whether the bridge will in fact obstruct or 
impair navigation, and to what extent and in what manner. But, in 
the view on which the case must be decided, such testimony is unim- 
portant. 

Passing by the objection taken by the défendants, that the plaintiff 
has no standing in court to obtain the relief asked for, because it 
does not appear that he has sustained, or is about to sustain, any 
spécial damage différent from that sustained by the rest of tlie public, 
and therefore cannot maintain a private action for a public nuisance, 
and because he is only a lessee of warehouses from year to year, it 
is clear that as the défendants bave the authority of congress, and 
of the législature of the state of New York, for the construction of 
the bridge in the manner in which it is constructed, it is a légal 
structure, and cannot be held to be a public nuisance. This is fully 
considered in the décision referred to. In addition to'the authority 
to build the bridge conferred by the act of the législature of New 
York passed April 16, 1867, (Laws of New York, 1867, c. 399, p. 948,) 
supplemented by subséquent acts of the same législature to the same 
effect, congress, by an act approved March 3, 1869, (15 St. at Large, 
336,) declared such bridge, when completed in accordance with said 
state act of 1867, to be "a lawful structure and post road for the 
conveyance of the mails of the United States." The state act of 
1867 contains the foUowing provision : 
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" Nothing in this act eontained shall be construed to authorize, nor sball it 
authorize, the construction of any bridge which shall obstruct the tree and 
common navigation of the East river." 

The act ûî congress contains this provision : 

"Provided that the said bridge shall be so constructed and built as not to 
obstruct, impair, or injuriously modify the navigation of the river; and, in 
order to secure a compliance with thèse conditions, the company, previous to 
commencing the construction of the bridge, shall submit to the secretary of 
war a plan of the bridge, with a detailed map of the river at the proposed site 
of the bridge, and for the distance of a mile above and below the site, exhibit- 
ing the depths and currents at ail points of the same, together with ail other 
information touching said bridge and river as may be deemed requisite by th«k 
secretary of war to détermine whether the said bridge, when built, will con- 
form to the prescribed conditions of the act not to obstruct, impair, or injuri- 
ously modify the navigation of the river." 

It also further enacted — 

"That the secretary of war is hereby authorized and directed, upon recei»- 
ing said plan and map, and other information, and upon being satisfled thiit 
a bridge built on such plan, and at said locality, will conform to the prescribed 
conditions of this act, not to obstruct, impair, or injuriously modify the nav- 
igation of said river, to notify the said company that he approves the same, 
and upon receiving such notification the said company may proceed to the 
érection of said bridge, conforming strictly to the approved plan and location. 
But until the secretary of wai- approve the plan and location of said bridge, 
and notify said company of the same in writing, the bridge shall not be built 
or commeneed; and should any change be made in the plan of the bridge, dur- 
ing the progress of the work thereon, such change shall be subject likewise to 
the approval of the secretary of war." 

The third section of the act provided that congress should "hâve 
power at any time to alter, amend, or repeal this act." The views 
taken in the décision of Judge Johnson, and in which I concur, were 
that if the steps pointed ont in the act of congress hâve been taken, 
there is the direct authority of congress for proceeding in the construc- 
tion of the bridge in conformity with the approved plans, and a con- 
clusive détermination that the navigation of the river will not thereby 
be obstructed, impaired, or injuriously modified, unless congress does 
not possess the power thus to legislate, and that congress does pos- 
sess that power. The cases of State v. Wheeling Bridge Co. 18 How. 
421, and The Clinton Bridge, 10 Wall. é54, are conclusive as to the 
existence of such power in congress. The Wheeling bridge in fact 
impeded steam-boat navigation, yet congress declared it to be a lawful 
structure, and the suprême court held that such act was a legitimate 
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exercise of the power of congress to regulate commerce. South Caro- 
lina V. Georgia, 93 U. S. 4, 12. 

Judge Johnson held that the authority of the act of congress had 
been pursued. He overruled the objection that the notice to the 
company was not under the hand of the secretary of war himself, 
and held that, as the secretary had approved in writing, under his 
own hand, of the plan of the bridge, it was sufficient for him to 
direct notice of such approval to be given to the company. I ooncur 
in thèse conclusions. 

The bridge has been constructed in accordance with the plans and 
terms approved by the secretary of war. By the act of the législa- 
ture of New York passed May lé, 1875, (Laws of New York, 1875, 
p. 290,) the bridge in its entirety, as then contemplated,was declared 
to be a public work, and the state of New York gave its sanction to it. 

In the case of People v. Kelly, 76 N. Y. 475, the court of appeals 
of New York held that congress could authorize the construction of 
this bridge, although it would, to some extent, interfère with naviga- 
tion ; that the détermination of congress as to the extent of the in- 
terférence which would be permitted was conclusive ; that congress 
might devolve upon the secretary of war the power to approve or pre- 
scribe the plan for the bridge ; that the provisions of the act of con- 
gress in this case were within the powers of congress ; that the sec- 
retary of war could convey the notification in any way which would 
be effectuai; and that the notice given in this case, through one of 
his subordinates, was sufficient. A point was taken in that case, as 
it is now taken in this, that congress could not devolve on the secre- 
tary of war the power which it did. On that subjeet the court of 
appeals said : 

"Congress, in the exercise of its power to regulate commerce aiid naviga- 
tion, could itself approve the plan of the bridge, or it could presciibe a mode 
in which it could be done. Hence. it was compétent for it to devolve upon the 
secretary of war the power to approve or prescribe the plan for the construc- 
tion of the bridge. By so doing it did not abdieate its power, but provided an 
agency, as it does in most other cases, for the complète and practical exercise 
of its power; and it still retained control of the whole subjeet, by the power 
expressly reserved, at any time to alter, amend, or repeal the act." 

Thèse views are sound and controlling. In the same case the court 
of appeals said : 

"After the passage of the act of 1875 it was no longer necessary so to con- 
struct the bridge as in no degree to obstruct the free and common navigation 
of the river, as required by the act of 1867. At the time of the passage of the 
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act of 1875, a plan of the bridge, approved under a public act of congress, had 
for some years been adoptée! and acted npon. That plan showed preeisely to 
what extent the bridge would obstruct navigation upon the river, and more 
than five millions of dollars had been expended upon the bridge. The plan and 
character of the bridge must be assumed to hâve been known to the législature, 
and the act of 1875 is an act providing for the completion of the bridge then 
in course of construction, and the trustées to be appointed under that act are 
required to complète that bridge. There was then a législative approval and 
sanction of the bridge as then being constructed according to the plan pre- 
scribed by the act of congress, and thereafter the trustées were required only 
to conform to the plan thus adopted and approved in the construction of the 
bridge. So long as there is no departure from such plan the structure could 
not be assailed as an obstruction to navigation. What is thus sanctioned by 
both the state and national législatures cannot be a nuisance or otherwise 
unlawful." 

As to the guys or stays which were attached to the main span of 
the bridge, and hung below the bottom chords, they were used only 
in construction, and were not to be permanent; and it is not at ail 
clear that they were a violation of the conditions prescribed by the 
secretary of war. Moreover, they hâve been removed. 

The bill must be dismissed, with costs. 

Note. The power of congress to authorize a bridge across a public river 
navigable from the sea is paramount. Silliman v. Hudson Riv. Br. Co. 4 
Blatchf . 83, 409 ; North Rive)- Steam-hoat Co. v. Livingston, 3 Cow. 713 ; People 
v. Rensselaer, etc., R. Co. 15 Wend. 113. See Clinton Bridge Case, Woolw. 
150.— [Ed. 



Kensett v. Stivers and others. 

{Circuit Court, S. D. N'eu York. November 8, 1880.) 

Internai, Revenue— Erboneous or Illégal Taxation— Injonction. 

Where a tax is assessed, upon manufactured articles liable to duty, by a per- 
son in office and clothed with authority over the subject-matter, ils collection 
cannot be restrained by injunction in any court of equity «i the United States, 
however erroneously or illegally it bas been assessed. 

JOKISDICTION AND POWBR OP ASSESSOHS. 

The power of assessing taxes on tobacco against tobacco manufacturers nec- 
essarily covers the question of quantity, rate of tax, amount of tax, and per- 
sons liable to tax, and mistakes in any of thèse respects are only errors, and 
not such absence of jurisdiction as to make the proceedings whoUy nul! and 

TOld. 
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3. StATUTOET PnOHrBITTOîf. 

Section 10 of the act of congress of March 2, 1867, (14 St. at Large, 475,) 
»mendatory of section 19 of tlie act of congress of July 13, 1866, (14 St. at Large, 
152,) contains a provisioa additional to the provisions of the latter statute, as 
follows : "And no suit for the purpose of restraining the assessment or collec- 
tion of a tax shall be maintained in any court." Id. 

4. RiGHTS PkEBERVED TINDBIl STATUTB. 

Section 34 of the act of congre.s.'î of March 2, 1867, provides as follows : " This 
act shall not be construed to alîect any act done, right accrued, or penalty 
incurred under former acts. " Hdd, that under this section ail rights are saverl ; 
but that the right to a remedy is merely a remedy which congress could take 
away without affeoting any " right accrued." 

In Equity. 

Enoch L. Faucher, for plaintiff. 

Edivard B. Hill, Asst. Dist. Atty., for défendants. 

Blatchfobd, C. J. The défendant Stivers ia the collector of the 
internai revenue of the United States for the eleventh collection dis- 
trict in the state of New York, residing at Middletown, Orange county, 
New York ; the défendant Corwin is his deputy collector, residing at 
Newburgh, in said county; and the défendant Blake is the collector of 
the internai revenue of the United States for the third collection district 
in the state of New York, residing in the city of New York. AU of the 
défendants and the plaintiff are citizens of the state of New York. 
Tke plaintiff résides in the town of Cornwall, Orange county, New York, 
and is the widow of Thomas Kensett, late of Baltimore, Maryland, 
deceased. Before her intermarriage with Kensett she was the wife 
of Marquis T>. L. Sharkey, from whom she obtained a decree of di- 
vorce a vinculo matrimonii on the first of June, 1870, in the suprême 
court of the state of New York, which decree is in force. She was 
born in December, 1843, and was married to Sharkey in April, 1864. 
Sharkey at some time commenced some business arrangements with 
the firms hereinafter mentioned, or one of them, engaged in the 
tobacco trade in the city of New York. She never knew the particu- 
lars of such arrangements except that one day Sharkey told her that 
he hadinvestedinher name, in the tobacco business, $15,000, because 
as there were judgments against him he could not, with safety, use 
his own name, and he compelled her by threats to sign a paper, .January 
1, 1866, which he said was a spécial partnership paper of the firm of 
Alexander Eoss & Go. If Sharkey ever made such investment it was 
of bis own money, and not from any money belonging to her. She had 
no separate estate, and she did not sign said paper freely, nor willingly 
assent to such use of her name, nor has she ever had anything to do 
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with said tobacco firms, or either of them, nor bas she ever, receivéd 
or claimed any interest therein, or any benefit tlierefrom. The said 
firm of Alexander Ross & Co. was never advertised according to law, 
so as to become a spécial partnership, and she was not held oat as a 
partner therein, and the same never became, as to her, a gênerai 
partnership. About 14 years hâve elapsed since she heard anything 
concerning the said affaira, but in 1880, while she resided in Com- 
wall, a notice as follows was left at her mother's résidence by the 
défendant Corwin: 

" List November, 1866. Div. Fourth Dist. îf. Y. Notice of taxes assessed. 
United States Internai Kevenue. OflSce of the Collector of Internai Keve- 
nue, Eleventh District, State of New York, July 2, 1880. 

"Mrs, Gfei-trude W. Sharkey, nom Mrs. Thomas Kensett, Cornwall on the Hud- 
son : 

" The tax assessed against you and others, for deficiencies in tobacco manu- 
factured, sold, or removed, without payment of tax, from November 1, 1865, 
to October 31, 1866, amounting to $233,660.17, is due -and payable on or before 
the twelf th day of July, 1880, and unless paid within that time it will become 
my duty to collect tlie same, with a penalty of 5 per eentum additional, and 
interest at 1 percentumpermonth. John Gorwin, Deputy Collector. 

"Office, No. 130 Water street, Newburgh." 

She consulted counsel, who was infornied by Corwin that he had 
receivéd an order from the défendant Stivers to collect the tax out of 
the property of the plaintiÊf. Stivers infornied her counsel, on Sep- 
tember 7, 1880, that the assessment was certified to him by the 
défendant Blake, and was as follows : 

S. N. Daily, John Vant, J. J. Yates, Mrs. G. W. Sharkey, Alex. Eoss, and Da- 
vid O'Neil, doing business under the flrm names and styles of Alex. Eoss & 
Co., Ross, Storms & Co., and David O'Neil, at 206 and 208 Pulton street. 

Defleieneies of tobaRco manufaetured, sold, or removed, without payment of 
tax, from November 1, 1865, to October 31, 1866, viz.: 

Chewing tobacco, 263,482 Ibs., 40e. .... $105,392 80 
Smoking tobacco, 102,535 Ibs., 35 and 15e. - - 26,652 45 

Stems tobacco, 105,286 Ibs., 15c. ... 15,792 90 

Shorts, August, September, and October, 26,451 Ibs., 30c. 7,935 30 



$155,773 45 
Additional tax, 50 per cent. , . . ; 77,886 72 



$233,660 17 

The persons and firms against whom said assessment is made were 
not joint dealers in the tobacco business, or any other business, in 
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1865 and 1866, but said firms and O'Neil had several distinct and 
separate business interests, and were not jointly concerned in the 
manufacture or sale of tobacco. The plaintiff was never a partner, 
or jointly interested with any of said persons or firms, and never had 
any interest in any tobacco or tobacco business at 208 Fulton street, 
New York, or elsewhere. Until July, 3880, the plaintiff had no 
information of said tax, and no knowledge that her name was con- 
uected with it. There is no record concerning said tax in the office 
of the défendant Blake, and the pretended record thereof was got up 
and sent to Washington by a collector or assessor, with certain books 
and papers seized at 208 Fulton street, New York, now with the com- 
niissioner of internai revenue. Stivers, though requested, bas refused 
to revoke said order of collection, and any personal property which 
the plaintiff has, which Corwin can find, will be liable to seizure 
unless the tax be paid. The stock of tobacco at 208 Fulton street, 
owned by one or more of said firms, and worth $60,000, was, soon 
after the assessment of said tax, seized by the collector of internai 
revenue in New York, and sold, on account of the non-payment of 
said tax, and a large sum was realized by the United States there- 
from. At the time there was about $20,000 worth of tobacco stored 
in said store, owned by the plaintiff 's father, which was included in 
said seizure and sale, though none of the persons against whom said 
tax was assessed had any interest therein. Another large sum has 
been realized by the collector of another internai revenue district on 
said tax, but no crédit is made for said sums on the claims so pre- 
sented against her. A farm in which Sharkey had an interest was, 
before her divorce, sold by the collector of internai revenue for the 
twenty-third district of New York, on account of said tax. Sbarkey's 
conduct towards her was coercive and cruel, and she had no oppor- 
tunity or power to resist bis improper practices in respect of said 
partnership paper or tobacco business, and if at any time her name 
appeared in any of said matters, it was without her free will or volun- 
tary consent. What means she has from the estate of Mr. Kensett 
are paid over to her by trustées under his will, and are neeessary for 
her support, and that of a daughter, four years old. She has applied 
to the commissioner of internai revenue for a remission of said tax, 
on her affidavit of the foregoing facts. He declined, on the thirtieth 
of September, 1880, to stay the proceedings of the défendant Stivers. 
Her grievance cannot be remedied by any action at law, as she can- 
not pay the large amount of the tax and sue to recover it back, nor 
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ean she, without leading to a multiplicity of suits, allow her property, 
whenever seized for said tax, to be sold, and bring suits at law to 
recover its value, for she bas property in différent collection districts, 
and the défendants bave caused transcripts of said tax to be trans- 
ferred to différent collection districts, with a view to its collection from 
her property in said districts, and the same bas thereby become a 
cloud upon her interests in real estate in the state of New York and 
in the state of Maryland. 

The plaintiff bas filed a bill in equity in this court against the 
above-named défendants, setting out the foregoing allégations, and 
praying for a decree adjudging that the said tax or assessment is 
illégal and void as against her, and that the défendants bave no 
lawful right to enforce or attempt to collect the same as against her 
property; and that they, and each of them, be perpetually enjoined, 
as collectors of United States internai revenue, from taking any 
Bteps or proeeedings to enforce or collect the said tax from any of her 
property, and from causing or permitting a transcript of said tax to 
be sent to any other coUector of internai revenue for that purpose. 

The défendants deraur to the bill, for that it does not make out a 
case for équitable relief, and that this court is forbidden, by section 
3223 of the Eevised Statutes of the United States, to grant the relief 
prayed in the bill, or any relief in the premises, and therefore cannot 
entertain the bill, or grant any relief thereon to the plaintiff. 

The bill in this case is a bill to restrain the collection of a tax 
which purports to bave been assessed under the internai revenue 
laws. It has no other object or purpose. A decree, as prayed for, 
adjudging the tax to be void as against the plaintiff, and that the 
défendants bave no lawful right to attempt to collect it as against 
her property, is merely preliminary to the relief by perpétuai in- 
junction, which is prayed, and would be futile, for any purpose of 
this suit, unless foUowed up by a perpétuai injunetion. 

The internai revenue act of July 13, 1866, (14 St. at Large, 152,) 
provided (section 19) as follows : 

"îfo suit shall be maintained In any court for the recovery of any tax 
alleged to hâve been erroneously or illegally assessed or collected, until appeal 
shall hâve been duly made to the commissloner of internai revenue accord- 
ing to the provision of law in that regard, and the régulations of the secretary 
of the treasury estahlished in pursuaiice thereof, and a décision of said com- 
missioners shall be had thereon, unless such suit shall be brought within six 
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months from the time of said décision, or within six montlis from tlie tiiae 
the act talies effect: provided, tliat if said décision shall be delayed more thau 
six months from tlie date of sucli appeal, tlien said suit may be brouglit at 
any time witWn 12 montlis from tlie date of sucli appeal." 

By section 10 of the act of March 2, 1867, (14 St. at Large, 475,) 
it waa enacted that section 19 of the said act of 1866 be amended "by 
adding the foUowing thereto:" "And no suit for the purpose of re- 
straining the assessment or collection of a tax shall be maintained in 
any court." The word "any" appears to hâve been inserted by the 
revisers. The enactment in section 3224 ought not to be construed 
as having any other meaning thanit had when, after the act of 1867, 
it formed a part ôf section 19 of the act of 1866 by being added 
thereto. The first part of section 19 related to a suit to recover 
back money paid for a "tax alleged to hâve been erroneously or ille- 
gally asaessed or coUected," and the section, after thus providing for 
the circumstancea under which such a suit might be brought, pro- 
ceeded to say that "no suit for the purpose of restraining the assess- 
ment or collection of tax shall be maintained in any court." By ail 
the rules for coustruing statutes the addition of 1867 may properly be 
construed as in pari materia with the préviens part of the section, and 
as relating to the same subject-matter. As the "tax" spoken of in the 
first part of the section is a "tax alleged to bave been erroneously or 
illegally assessed or coUected," and as, thongh an allégation of illegal- 
ity or error is made, the thing is still called, suh modo, a "tax," in tiie 
first part of the section, it would seem proper to hold that when the 
section speaks of tax in the addition it means a thing which is in a 
condition to be coUected as a tax, and is claimed by the public au- 
thorities to be a tax, althongh on the other side it is alleged to hâve 
been illegally or erroneously assessed. This would dispose of the 
view that section 3224, in speaking of a "tax," means only a légal 
tax, and that an illégal tax is not a tax, and so does not f ail within 
the inhibition of the statute, and the collection of it may be restrained. 

But the question as to the proper construction of the statute bas 
corne up in several cases. 

In Howland v. Soûle, Deady, 413, in 1868, in the circuit court of 
the United States for the district of California, a bill was filed to 
restrain a United States collector of internai revenue from coUeeting 
by distraint a tax assessed against a manufacturer, on the ground 
that the tax was illégal, and therefore no tax. The inhibition of tbe 
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Btatute was set up, and the couri dismissed the bill. Judge Deàdy 
said : 

"This is a tax within the meaning of the statute. It has theform and 
color of a tax. It was assessed upon manufactured articîles liable to a duty, 
by a person in office and clotlied with authority over the subjeet-matter. The 
tax has corne to the défendant for collection in due course of office and from 
the proper authority." ^ 

In PuUan v. Kinsinger, 2 Abb. (U. S.) 94, in 1870, in the circuit court 
of the United States for the southern district of Ohio, before Judge 
Emmons, a bill in equity was filed by certain distillers to obtain an 
injunction restraining the défendants from coUecting a tax which, as 
internai revenue officers of the United States, they claimed to coUect 
from the plaintiffs as distillers. The bill was demurred to and was 
dismissed. It claimed that the govemment surveyors had fixed an 
erroneouB capaeity for the distillery under the act of July 30, 1868, 
and had thus given the assessors a fictitious basis for taxation, and 
that ail taxes on the actual capaeity had been paid. It was insisted 
that the assessor had thus exceeded his jurisdiction; that the assess- 
ment was void; and that, therefore, the inhibition of the statute 
against an injunction did not apply. On the part of the défendant 
it was claimed that the surveyors and the assessor had jurisdiction 
of the subject; that their proceedings were not nuUitiee, though they 
might be irregular and illégal ; and that the statute applied. The 
court sustained the demurrer solely on the ground that it had no 
right to restrain the collection of a fédéral tax assessed by an officer 
having jurisdiction of the subject, be it néver so irregular or erro- 
neous. It says: 

"It is sufflcient that a statute has authorized the assessor to entertain the 
gênerai subject of taxation ; that it was in fact entertained, and a judgment, 
lawful or unlawf ul, was rendered concerning it. So far as this judgment was 
coneemed, lawful or unlawful, is deemed quite immaterial." 

The view taken by the court was that the gênerai subject of tax- 
ing distillers, and the judicial duty of determining, either upon view 
or inquiry or évidence, what persons and what things were within the 
law, was imposed upon the assessor. Various cases were cited to sus- 
tain the décision. One was a case where the assessment of a woman 
not liable to highway duty was held not to be a void proceeding. 
Another was a case where a person not a member of a military troop 
was fined by a court martial, and, his property being seized under a 
warrant, he brought replevin for it, and it was. held he could not main- 
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tain the suit. Thèse classes of décisions recognize the principle that, 
if the proceeding is a nullity, the statute against an iujuiiction has 
no application. But the proceeding is held not to be a nullity where 
there is gênerai jurisdiction in the class of cases involved, and where 
the tribunal has judicially determined that the case is within it. 

In the présent case it is not pretended that there was not gênerai 
jurisdiction of this subjeet of assessing taxes on tobacco against 
tobacco manufacturers. This power neeessarily covered the questions 
of quantity, rate of tax, amount of tax, and persons liable to tax as 
tobacco manufacturers, in respect to the tobacco under adjudication. 
Mistakes in any of thèse respects were only errors, and not sucli 
absence of jurisdiction as to make the proceedings ■wholly nuU and 
void . The bill admits that Sharkey had business arrangements with 
the iirms, or one them; that they were engaged in the tobacco trade 
in the city of New York ; that the plaintiff was told that money was 
invested in her name in such business ; that she signed a paper Jan- 
uary 1, 1866, whioh appeared to be a partnership paper of the firm 
of Alexander Ross & Co. ; that a tax was assessed against her and 
others as doing business under the iirm name of Alexander Eoss & 
Co., and other names, for tobacco manufactured, sold, or removed, 
withoat payment of tax, from November 1, 1865, to October 31, 
1866 ; and that there is a record of the assessment of such tax in the 
o£5ce of the commissioner of internai revenue. This state of facts is 
sufficient to bring this case within the décision in Pullan v. Kin- 
singer. 

In Kobh'ms v. Freeland, 14 Int. Eev. Eec. 28, in 1871, in the circuit 
court of the United States for the eastern district of New York, a 
bill was filed to restrain a coUector of internai revenue from collect- 
ing an income tax assessed against the plaintiff, on the ground that 
the aet of congress imposing it was unconstitutional and void, and 
that the plaintiff had no remedy at law suiBcient to indemnify him 
if the collecter was allowed to distrain and sell bis property. The 
défendant relied on the inhibitory statute and the décision in Pullan 
V. K'uinnijer. Judge Benedict held that the court was forbidden by 
the statute from entertaining the application. 

In Delaware R. Co. v. Prettyman, 17 Int. Eev. Eec. 99, in the cir- 
cuit court of the United States for the district of Delaware, a railroad 
Company sought to enjoin the collection of a tax assessed by an 
assessor of United States internai revenue on interest money payable 
by it on its bonds, and on dividends of profits made by it. It was 
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claimed that the tax was unaufchorized by law. The inhibitory stat- 
ute of 1867 was invoked by the défendant, who was a colleetor of in- 
ternai revenue, and the court dismissed the bill. Judge Bradford 
cited the two cases, before referred to, of Pullan v. Kinsinger and 
Rohhins v. Freeland, and hold that the suit was forbiddea by the act 
of congress. He said : 

"Whenever an assessor, in the exeroise of his office, assesses a tax which in 
his discrétion and judgment he is authorized by an act of congress to assess, 
lie being bound from the nature of his office to inquire and détermine whether 
the thing in question is or is not the subject-matter of taxation, he is then 
exercising a legitimate jurisdiction over the subject-matter of taxation, and a 
tax thus assessed, although it may af tei wards in other proceedings be declared 
imauthorized, cornes within the description and meaning of that tax, the pay- 
aient of which congress haa forbidden to be reaisted by bills of injunction." 

He held that the power and duty of determining whether the interest 
and dividends in question were liable to taxation were coofided by 
statute to the assessor ; that, when the assessor assessed the tax in 
question, he put into opération the power of determining ■whether such 
interest and dividends were properly the subject-matter of taxation ; 
and that he thus exercised his jurisdiction over a matter which was 
manifestly within it. In the présent case it is contended that, although 
the assessor may bave had jurisdiction over the subject-matter, he had 
no jurisdiction over the person of the plaintiflF, for the reasons stated 
in the bill. But, under the law, it was the duty of the assessor to 
inquire and détermine who was subject to taxation, quite as much as 
to détermine any other question. A mistake as to the person, made 
in the exercise of such jurisdiction, does not oust the jurisdiction any 
more than any other error does. 

In V. S. V. Black, Il Blatchf. 543, in 1874, in this court, Judge 
Shipman, referring to the inhibitory statute, says that under it 
"payment must be made, at ail events, whether the tax was justly or 
unjustly levied." 

In Kissinger v. Beau, 7 Biss. 60, in 1875, in the circuit court of 
the United States for the eastern district of Wisconsin, the eommis- 
sioner of internai revenue had assessed against the plaintifiE a tax on 
distilled spirits, and the plaintiff filed a bill against the colleetor to 
restrain its collection. The court refused an injunction, on the 
ground that the inhibitory statute applied. The plaintiff claimed 
that he was not individually liable to the tax, because the business 
had been carried on by a corporation in which he was a stockholder. 
Judge Dyer held that it must be clear that the proceeding was ah 
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absolute nullity, in order to sanction the interferenoe of the court, 
and that if the plaintiff was within a class of persons against whom 
assessments might be made, the court could not interfère, although 
the proceedings were even so irregular or erroneous. 

In U. S. y. Pacific R. R. 4 Dill. 69, in 1877, in the circuit court of 
the United States for the eastern district of Missouri, Mr. Justice 
Miller says : 

"We hâve, even without the aid of an act of congress, refused to grant an 
injunction to stay the collection of taxes under any circumstances, and this 
upon the broad ground applicable to this case, that the taxes of the government 
are essential to the support and existence of the government; and vre hâve 
always refused to permit any interférence with their Collection by injunction. 
The principje involved Is this: that by setting up other debts and cross- 
actions and counter-claims against the government it would in effect be plac- 
ing the existence of the government at the mercy of any person who chose to 
set up his right in this way, and thus hinder the collection of taxes. Since 
that décision was origînally made the statutes passed by congress go very 
strongly in that direction. Congress bas passed a statute expressly f orbidding 
the granting of an injunction for that purpose. It has passed a statute for 
the correction of errors of the assessing and collecting officers of the govern- 
ment, vrhich the suprême court has said, in two or three cases, is a complète 
and perfect system. If the tax is unjustly assessed, or supposed to be unjustly 
assessed, the remedy allowedis an appeal tothe commissionerof internai rev- 
enue. If he décides against the party, or fails to décide within six montlis, the 
party injured can pay his taxes and go into court and sue for this amount, 
and recover it back if he is wrongf uUy assessed, the court being unprejudiced 
by any action of the commissioner. The statute says he may bring his suit to 
recover it back, and he will get it back if the court so décides. The time for 
bringing such a suit is limited, so as to hâve no delay in settling the inatter. 
It must be within 12 months — 6 months after the commissioner has de- 
cided, and 12 months after the appeal has been taken. And we hâve said 
over and over again, in our courts, that that was a complète and exclusive 
System of correctional justice in regard to the collection of taxes unjustly 
assessed ; that it was the only System ; and by that ruling we abide. There can 
be no such thing as obstructing and objecting to the payment as in the case 
of adjusting the accounts of individuals." 

In Alkan v. Bean, 23 Int. Eev. Eec. 361, in 1877, in the circuit 
court of the United States for the eastern district of Wisconsin, a bill 
■was filed against a collector of United States internai revenue to 
restrain the collection of a taxwhich had been assessed against a dis- 
tiller from whom it was alleged the plaintiff had bought the distillery 
promises without notice of any claim by the government on the prem- 
ises for taxes unpaid by the vendor. It was also alleged that the 
assessment was irregular and void. The inhibitory statute was set 
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up, and the court refused an injunction. Judge Dyer oited, with 
approval what was said by Judge Deady in Howland v. Soûle, and by 
Judge Bradford in Delatvare R. Co.v. Prettyman, and by Judge Ship- 
man in U. S. v. Black, and said that he regarded the observations of 
the suprême court in Clinkenbeard v. U. S. 21 Wall. 65, as implying 
that the suit before him could not be maintained. 

Against this current of authority the only case cited, or which I 
hâve beenable to find, in which an injunction hasbeen maintained to 
restrain the collection of an internai revenue tax, is that of Frayser v. 
Russell, 3 Hughes, 227, in 1878, in the circuit court of the United 
States for the eastem district of Virginia, before Judge* Hughes. The 
head-note, by Judge Hughes, is this : 

"Though it is true that courts of equity of the United States cannot enjoin 
an offlcer of the United States from collecting a tax, yet there are circum- 
stances under which such collecting offlcers may be enjoined from claimiiig 
moneys of citizens and levying for them as if for taxes." 

It is sufficient to say that the circumstances of the présent case do 
not bring it within the circumstances of that case; that that case 
does not impugn the principles laid down in the other cases before 
■cited ; and that, if it did, the weight of authority is against it. 

It is contended for the plaintiff that the inhibitory provision found 
in the aet of March 2, 1867, does not apply to this case, for the rea- 
8on that the right to bring this suit is saved by section 34 of the same 
act of 1867. That section provides as foUows : 

"This act shall not be construed to aflect any act done, right accrued, or 
penalty incurred under former acts, but every such right is hereby saved ; and 
ail suits and prosecutions for acts already done in violation of any former act 
or acts of congress relating to the subject embraced in this act may be com- 
meneed or proceeded with in like manner as if the act had not been passed ; 
and ail pénal clauses and provisions in existing laws, relating to the subjects 
embraced in this act, shall be deemed applicable thereto." 

It is contended for the plaintiff that, as the alleged deficiencies 
■occurred before November 1, 1866, she had, as the law stood on that 
■day, and before the act of 1867, a right of action to restrain the col- 
lection of the tax, beeause there was then no inhibitory statute, and 
■that such right of action is a "right accrued" under an act or acts 
prior to the act of 1867, and so was saved by section 34 of that act ; 
and that this suit is a suit for an act done in violation of an act or 
acts prior to the act of 1867, relating to a subject embraced in that 
act, .and 80 may, under section 34, be commenced in like manner as 
if that act had not been passed. 
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It doea not distinctly appear by the bill in this case tha^ the tax 
in question was assessed before the act of 1867 was passed. But, 
even if it be assumed that it was, the right to bring this suit cannot 
be held to hâve been a right saved by section 34 of the act of 1867. 
The suit was not brought before the act of 1867 took effect. If the 
remedy existed because the assessment had been made, the remedy 
had not attached to any vested right. There was no right except the 
right to the remedy, and the right to the remedy was only tho remedy. 
Congress could take away the remedy without taking away any "right 
accrued." Memphis v. U. S. 97 U. S. 293, 297, 298. Constru- 
ing the inhibitory provision in the act of 1867 as taking away any 
right, if it existed before, to bring this suit, is not eonstruing it so as 
to affect any "act done" or "right accrued" under any former act, in 
the sensé of those expressions as used in section 34 of the act of i 867. 
Nor can this suit be held to be a suit for an act done in violation of 
an act prior to the act of 1867, relating to a subject embraced in that 
act, within the meaning of section 34 of the act of 1867. 

There is another view. The act of 1867, including section 34, is 
repealed by section 5596 of the Eevised Statutes, because portions of 
that act are embraced in the Eevised Statutes, and in lieu of section 
34 the provisions of section 5597 of the Eevised Statutes are in force. 
That section providea as follows: "The repeal of the several acts 
embraced in said Eevision shall not afïect any act done, or any right 
accruing or accrued, or any suit or proceedings had or commenced in 
any civil cause before the said repeal, but ail rights and liabilities under 
said acts shall continue, and may be enforced in the same manner 
as if said repeal had not been made." To sustain this demurrer 
does not affect any act done before the act of 1867 took eiïect. It 
does not affect any right accrued before that time. The right to ap- 
ply for an injunction as a remedy, is not sueh a right as the statute 
means. It is a mère remedy. In Terrij v. Anderson, 95 U. S. 628, 
633, it is said: "As to the forms of action or modes of remedy, it is 
well settled that the législature may change them at its discrétion, 
provided adéquate means of enforcing the right remain." In regard 
to the subject-matter of this suit it bas been repeatedly held that the 
means provided by statute, and left in force, for enforcing any right 
of the plaintiff, without the existence of the remedy by injunction, 
are adéquate means, in the sensé of this rule. To recur to section 
6597, this suit was not commenced before the Eevised Statutes were 
enacted. AU rights of the plaintiff in any sensé in which the word 
"right" is used in section 5597 continue, although the right to the 
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remedy by injunction does not continue, and to say that such remedy 
does not exist, is not to say that any "right" of hers is not to be en- 
foreed in thf same manner as before the Eevised Statutee were en- 
acted. 
The demurrer is allowed, with costs. 



Gbegorx V. Chicago, Milwaukee & St. Paul E. E. 

Haeris V. Same. 

Meighen V. Same. 

{Oireuit Court, V. lowa, N. D. 1882.^ 

1. Practice— PnoDUCTiON of Books, etc. 

In requiring the production of books or writings in évidence in actions at 
law, fédéral courts are not governed by the provisions of state statutes, but by 
the provisions of section 724, Kev. St. 

2. Same— DisORETioN of Court. 

In orderingthe production of books, etc., in évidence, the court will exercise 
its discrétion, f oUowing the practice, in such cases, in chancery. 

At Law. 

Love, D. J. We are not governed, as counsel seem to suppose, 
by the provisions of the lowa Code in determining this motion, but by 
the following provisions of the act of congress : 

Section 724, Eev. St. " Power to order production of books and writings in 
actions at law." 

" In the trial of actions at law the courts of the United States may, on mo- 
tion and due notice thereof, require the parties to produce books or writings 
in their possession or power wliieh coiitain évidence pertinent to the issue in 
cases under circumstances where they might be compelled to produee the same 
by the ordinary rules of proceedings in chancery. 

" If a plaintifl f ails to comply with such order, the court may, on motion, gi ve 
the like judgment for the défendants as in cases of nonsuit; and if a défend- 
ant fails to comply with such order the court may, on motion, give judgment 
against him by default." 

From this provision it is clear that the plaintiff's motion cannot 
be denied. But how, when, and where the books, etc., shall be pro- 
duced must be determined by the sound and just discrétion of the 
court. To order the books of a corporation, or any great business 
firin, to be brought from a distant place, where they may be con- 
V.10,no.5— 34 
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stantly needed, to the place where the court is held, wonld be a 
practice in the highest degree inconvénient; neither would the court 
order the booka of a firm or corporation to be taken from tlie posses- 
sion of the owners, and placed in the custody of anyperson not inter- 
ested in their safety and préservation. The rightof a litigating party 
is to inspect, to examine, and take copies, with view of securiug 
information, and offei-ing their contents in évidence. This right the 
law secures to him, and the court will order it to be done in such a 
way as to préjudice as little as possible the owners of the books. The 
•owner of books in which he bas kept his accouhts, and -which he 
may need for daily and hourly use, is just as much entitled to their 
custody as he is entitled to the possession and use of any other Per- 
sonal property. It would be most prejudicial and unjust to order a 
Jitigant to bring his books from a distant place, where they are in 
constant use, and deliver them to some ofScer of the court for the 
convenience of an adversary party. If such were the rule, a foreign 
Insurance company or railroad corporation or private firm might be 
compelled, under penalties of contempt and default, to bring their 
books from far-distant states, and even from beyond the seas, at 
their own expense, and to their grievous préjudice, for the use, bene- 
fit, and convenience of their adversaries. It will beseen, by examin- 
ing the foregoing provision, that the court is to govern its discrétion 
by the practice in such cases in chanoery. The practice in equity 
bas been long established, and the court will make an order in strict 
pursuance of that practice. 

As to means by which the order shall be enforced, the rule quoted 
above speaks for itself. But, even in the absence of such a rule, the 
court would find a way to enforce obédience to its ordej;s by a party 
litigant before it. 

OBDEB. 

Lel the plaintiff, his solicitors, and agents be at liberty, at ail sea- 
•sonable times, upon giving reasonable notice, to inspect and peruse 
at the office of the défendant company, or elsewhere, the books, papers, 
and vouchers referred to in the plaintiff's application as containing 
évidence pertinent to this case, the same being in the defendant's 
possession, custody, or power, and take copies thereof and abstracts 
therefrom, as they shall be advised, at the plaintiff's expense; and 
let the said défendants produce any designated boôks, papers, or 
vouchers before any compétent officer taking dépositions, on due 
notice, at the plaintiff's instance, at the town or city or place where 
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said books, papers, or vouchers may be kept in eustody, in order that 
any copies, abstraots, or extracts taken under this order may be com- 
pared, verified, and proved, so as to be offered in évidence 

It is further ordered that, in order to entitle liimself to hâve such 
books, papers, and vouchers produecd before such examining officer, 
the plaintiff shall designate the books, papers, or vouchers required, 
and give reasonable notice of the time and place when and where 
the same shall be produced. 

Ses Geyger v, Oeyger, 2 Dali. 332; Thompson v. Selden, 20 How. 194; Maye 
V. Carberry, 2 Cranch, G. G. 336; Bank of U. S. v. Kurtz, Id. 342; Hilton v. 
Brown, 1 Wash. G. C. 298 ; Bas y. Steele, 3 Id. 381 ; Dunham v. Kiley, 4 Id. 126 ; 
Vasse V. Mifflin, Id. 519 ; Jaques v. Collim, 2 Blatchf. 23 ; lasigi v. Brovm, 4 
Gurt. 401. 



McIntyrb and others v. Thompson and others. 
{Circuit Court, W. D. North GaroUna. December Term, 1881.) 

1. Real Bbtate— Title bt PBESCRrPTiou. 

A sherifl's deed is color of title, and continuons possession Iherounder of the 
lands therein described for seven years, under known aud visible boundaries, 
establislies title for the purpoaes of an action to recover land lying in the state 
of North Carolina, against everybody but the state ; and title may be shovrn 
ont of the state, if individuals hâve had possession and used such lands astheir 
private property for 30 yeavs, under known and visible Unes and boundaries. 
As against the state, it is not necessary to show that such adverse possession 
■was continuous, or that there was connection and privity between the holders. 

2. CoLOH OP Title. 

Color of title is that which in appearance is title, but which in reality is no 
title. Even under a void and worthless deed, it is received as évidence of 
claim adverse to ail the world, and mère notice of a better title will not pre- 
vent the opération of an adverse possesiion under it. It is a question of law 
to be determined by the court. 

This is a civil action to recover land. The évidence and the légal 
questions presented in the argument are stated in the charge of the 
court. 

W. H. BaUey and Walker de Bwrwell, for plaintiffs. 

Bynuin é Grier and Jones é Johnston, for défendants. 

DioK, D. J., (charging jury.) In a long expérience at the bar I 
hâve often observed that, in warmly-contested attd protracted trials, 
many iramaterial and irrelevant matters will find their way into the 
controversy. Such matters always tend to confuse and perplex. 
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and sometimes to préjudice, the minds of jurors. The strict rules of 
évidence rigidly enforced will not always prevent such a condition of 
things. The practice of the courts in this state allows great latitude 
to counsel in the management and argument of a cause, and I am 
not disposed to restrict or interfère with the well-recognized rights 
and privilèges of attorneys. I know what are the rights and duties 
of the court, and I will now proceed to divest this trial of ail matters 
which I regard as immaterial and irrelevant to the merits of the case, 
so that your minds may be directed to the material questions in con- 
troversy. 

In the examination of Mr. Sumner, one of the witnesses for the 
plaintiffs, he stated that he was a duly-authorized agent in the prose- 
jution of this action, and he had agreed with the plaintiffs to pay ail 
costs and incidental expenses of the trial, and he was to receive one- 
half of the lands and damages that might be recovered. 

After the argument had commeuced, and one of the counsel for the 
plaintiffs had addressed the jury, one of the counsel for the défend- 
ants, in opening his argument, made a motion to dismiss the action, 
on the ground that it was tainted by a champertous contract between 
the plaintiffs and their agent. The motion was not then entertained 
by the court, as it was not made in apt time. The counsel then 
requested the court, in the charge to the jury, to define the crime of 
champerty, and charge the jury that the said agent was guilty of the 
said offence. The définition of the offence given by the learned 
counsel was correct. 

At the common-law if a person officiously interfered in a suit, in 
which he had no présent or prospective interest, to assist one of the 
parties against the other, with money or advice, without any authority 
of law, he was guilty of the crime of maintenance. Champerty is an 
aggravated species of maintenance. It is a bargain with the plaintiff 
or défendant (campum partire) to divide the land or other matter sued 
for between them if they prevaii at law, the champertor undertaking 
to carry on the suit at his own expense. I hâve given the définition 
requested, but I décline to charge you as to the guilt of the agent, for 
the matter alleged is a crime at common law. I regard it as one of 
the highest duties of a judge not to pronounce a judgment or opinion 
as to the guilt of a person, even in the most trifling case, until he 
has had an opportunity in due course of law to make explanation or 
defence. Even if there should be a champertous considération in the 
contract between the plaintiffs and their agent, it does not affect the 
merits of this action, as we are not called upon to enforce or invali- 
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date Buch contract. The agent is not a party of record, and the 
plaintiffB bave a right to agrée to pay him for his services as much 
as they deem proper. This court bas no jurisdiction of the crime of 
champerty, and indictments for this offence are scarcely ever found 
in the practice of the courts. In the civil department of the law it 
is sometimes referred to as affecting contracts, and I believe that it is 
generally agreed, botb in courts of law and equity, that any contract 
founded on a champertous considération is illégal and void as being 
against public justice. 

As I hâve already stated, this question bas nothing to do with the 
merits of this case, and I bave only referred to it because it was 
urged in the argument, and 1 wish to withdraw it entirely from your 
considération. 

There is another matter, which was much discusscd by counsel 
•while introducing évidence, which I désire now to eliminate from the 
case. The plaintiflfs claim title as the heirs at law of Henry Yates 
and Arcbibald Mointyre, who formerly carried on the business of 
mining under the firm name of Yates & Mcintyre. For the purpose 
of proving their title, the plaintiffs proposed to show that the défend- 
ants claimed under Yates & Mcintyre, and under a rule of law can- 
not dispute their title. There is a well-established rule of law in 
actions for the recovery of land that where both plaintiff and défend- 
ant claim title under the same person, neither can deny the title of 
him under wbom both claim. This is not strictly an estoppel, but a 
rule of the court founded in justice and convenience. The plaintiff 
offered in évidence a deed executed by a confederate recelver to one 
L. C. Thompson, showing that the land in controversy was sold 
under a decree of a court of the confederate states, condemning the 
land as the property of the heirs at law of Yates & Mcintyre, who 
were résidents of the United States, and alien enemies. Atthe time 
of the condemnation and sale in November, 1862, the government of 
the confederate states was a de facto government, exercising belligerent 
rights, and had instituted proceedings against said land to condemn 
and sell the same as forfeited to said government. The proceedings 
for confiscation were against the lands and not the owners, and the 
purchaser of the lands claimed not their title, but one paramount, 
derived from the sovcreign in whom the title had become vested by 
opération of law. 

If the confederate government had been suceessful in establishing 
itself as a government de jure, the title of the purchaser would bave 
been complète. At the time he made the purchase he was no» bound 
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to look beyond the deoree of a court having jurisdietion of the sub- 
ject-matter, for the exercise of jurisdietion warrants the presumption 
in favor of a pnrchaser that the facts necessary to be proved to con- 
fer jurisdietion were proved. When L. G. Thompson purchased he 
acquired a good title, and he had title when he conveyed to the prés- 
ent défendants in 1863 ; but the proceedings for condamnation and sale, 
and the title of the purehasers, ail became void on the downfall of 
the de facto government. I think the rule of law heretofore stated 
as to parties in an action for the recovery of land claiming from the 
same source of title does not apply. The défendants do not claim 
from the ancestors of the plaintiff, but such title as they once had 
was derived from the confederate government, and on the downfall 
of that government they became mère occupants of the land under 
color of title. As to the possession and color of title of the défendants 
I will make extended référence hereafter, when I corne to consider the 
issue on this subject. 

There is still another matter which I wish to withdraw from your 
considération. In 1865 this state was under the military control of 
the United States. One of the défendants being in possession at that 
time of the lands in controversy, and being apprehensive that he might 
be disturbed or disposseased by the military authority, weut to a per^ 
son who, before the war, had been the agent of some of the heirs of 
Yates & Mcintyre, and proposed to take a lease from him to secure 
possession against military interférence. This person had no au- 
thority to act in the matter, as his power of attorney had become void 
by the death of the grantors. The lease which was executed was not 
intended by the parties as a honafide lease, but was for the purposes 
stated, and no effort was ever made to colleet the sums agreed upon 
in said lease. The lease was void, as the pretended lessor had no 
authority to make it, and it did not hâve the effect of establishing 
the relation of landlord and tenant between the défendant and the 
heirs at law of Yates & Mcintyre. You are, therefore, charged not 
to consider this matter in making up your verdict. 

In an action like this a plaintiff can only recover upon the strenqth 
of his own title. For the purpose of showing title the plaintiffs intro- 
duced a deed from Ward, the sheriff of Gaston county, who, under 
an exécution at law, had sold the lands and executed said deed to the 
purehasers, Yates & Mcintyre, dated September, 1835. The plain- 
tiffs introduced no other deeds showing a chain of title back to the 
state. For the purpose of showing title out of the state they intro- 
duced évidence tending to prove that the lands ^vere occupied as far 
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back as 1.817, by persons wlio were claiming and ueing the same as 
owners, and that such occupation and use were continued up to 1835, 
when the lands were purchased at sheriff's sale by their ancestors. 
They also introduced évidence tending to show that such pnrchasers 
and their heirs, by themselves, their tenants, and agents, were in pos- 
session of said lands until 1861, the commencement of the late civil 
war. 

On the first issue of facts submitted to you under the direction of 
the court, I charge you that if you are satisfied from the évidence 
that the plaintiffs, or those under whom they claim^ were at any time 
in the actual and continuons possession of the lands by thernselves, 
or their tenants and agents, for the period of 30 years, under well- 
known and visible Unes and boundaries, you will find this issue in 
favor of the plaintiffs. In case of such possession it is not neoessary 
to show "color of title." If you find this issue in favor of the plainr 
tiffsj suchfinding will establish their title, and you need not consider 
the second and third issues. If you find this first issue against the 
plaintiffs, then you will proceed to consider the second issue sub- 
mitted. 

Upon this second issue I charge you that the sheriff's deed to 
Yates & Mcintyre was color of title, and if you are satisfied from the 
évidence that the plaintiffs, or those under whom they claim, had 
seven years' continuons possession of said lands under known and 
visible boundaries, then they establish a title against everybody 
except. the state; and title may be shown out of the state if indi- 
viduals bave had possession of the same for 30 years under known 
and visible lines and boundaries, using them as private property; 
and the seven years' possession under color of title may be computed 
as a part of the 30 years' adverse possession against the state. Such 
occupation and use raise a presumption of a grant. It is not neci- 
essary to show that such adverse possession was continuous, or th&t 
there was connection and privity between the holders, 

The gênerai facts that the state or its agents allowed first one and 
then another to oecupy and use the lands as private property for bo 
long a time, raises the presumption that the state had granted tlie 
lands to some one. It is not necessary to fix upon any one a^ 
grantee so that the title is out of the state. The presumption of et 
grant from long possession is not ba-sed upon the idea that one act. 
ually issued, but beoause public policy and the quieting of titles make 
it necessary for the courts to act upon that presumption. You will 
consider the évidence 'and apply it ,to the principles of la^w whioh J 
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bave announced as to this issue, if you find this issue against fche 
plaintiffs, then you will proceed to consider the third issue. 

If the évidence on this third issue satisfies you that the plaintiffs, 
or tbose under whom they claim, had actual and continuous posses- 
sion of the lands under known and visible lines and boundaries, and 
under color of said sheriff's deed, for the period of 21 years, then you 
will find this issue for the plaintiffs, and such fiuding will establish 
their title. 

If you find any of the three foregoing issues in favor of the plain- 
tiffs, you will then proeeed to consider the évidence in the foùrth issue, 
which relates to the title of the défendants. 

The défendant Edward Thompson is a mère tenant in possession, 
claiming for the défendant Jones, who holds the légal title as trustée 
for the défendants A. B. Magruder and wife. Thèse last-named 
défendants are the real parties in interest. A. B. Magruder, with 
the consent of said trustée, madô the purchase of said lands from L. 
G. Thompson, in the fall of 1863, with money arising from the sep- 
arate estate of his wife, and he allèges that he bas had control of the 
property since the date of the purchase. I will hereafter speak of 
Magruder as the real défendant. Under the deed from L. C. Thomp- 
son he went into possession in the fall of 1863, and remained in 
actual possession until the fall of 1865. I charge you this said deed 
was color of title. What is "oolor of title," is a question of law to be 
determined by the court. 

There was in former tàmes some difficulty in giving an exact signi- 
fication to the phrase, but I believe that the courts now agrée to the 
définition that "'color of title' is that which in appearance is title, 
but which in reality is no title." Color of title, even under a void and 
worthless deed, bas always been reeeived as évidence that the person 
in possession claims adversely to ail the world, and mère notice of a 
better title in some other person will not prevent the opération of an 
adverse possession under sucb color of title. I hâve already stated 
that the title conveyed by the confederate receiver to L. C. Thomp- 
son, and conveyed by Mm to the trustée of the défendant Magruder, 
was invalidated by the downfall of the confederate government. I 
am of opinion that the deed from Thompson to the trustée of the 
défendant Magruder is color of title. -The sole question of fact for 
you to détermine on this issue is, bas Magruder acquired a complète 
title by an adverse possession of said lands, under known and visible 
lines and boundaries, for the period of seven years ? The statute of 
limitations was suspended in this state from the twentieth of May, 
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1861. vjntiî the first of January, 1870, se that Magruder's adverse pos- 
session roust bave been a continuous one from January 1, 1870, to 
perfect his title, as this action was commenced in September, 1877. 

As both plaintiffs and défendants claim under color of title and 
the stîttute of limitations, I will say a few words as to the nature and 
policy of such statutes. "They are now regarded favorably in ail 
courts of justice. They are statutes of repose. Usually they are 
founded in a wise and salutary policy, and promote the ends of jus- 
tice." They are dictated mainly by two considérations, — one, that 
it is public policy to discourage stale claims ; and the other, that it 
is not to be presumed that a person having a right would delay in 
asscrting it for a long period in f uU view of another's wrongful inter- 
férence with it. A title acquired by opération of the statute of lim- 
itations is as much deserving of the favorable considération of a court 
of justice as any other kind of title. 

In charging a jury I do not generally recapitulate the testimony 
offered by the parties, but leave such matters to the recoUeotion of 
the jury, refreshed and enlightened by the argument of counsel. 
As to the nature of Magruder's possession I must state some of the tes- 
timony in order to show the application of certain principles of law. 
In the fall of 1865, Magruder quit the actual possession of the lands 
and rented them to Wesley Mincy for the year 1866. He did not as 
tenant cultivate the lands, but went off to superintend a mill, leaving 
his family in possession. Moses Mincy, by permission of his son 
Wesley, entered on the lands and cultivated a crop, and after that 
year he was in the sole possession of the lands for several years. 
There is some conflict in the testimony as to whether Moses Mincy 
paid rent to the agent of Magruder for the years 1866, 1867, 1868. 
In 1869 he went to an agent of Magruder and offered to pay rent. 
The agent declined to receive the rent, saying he was no longer Ma- 
gruder's agent. Moses Mincy, then acting under some advice which 
he had received, moved off of the lands and moved back the same day, 
and remained in possession until the fall of 1872, and paid rent to a 
person professing to act as agent for the heirs of Yates & Meintyre. 

If you are satisfied from the évidence that Moses Mincy paid rent 
to the agent of Magruder for the years 1866, 1867, and 1868, this 
would establish the relation of landlord and tenant. He entered 
under the license of his son Wesley, who was a tenant of Magruder, and 
although there was no contract between Moses Mincy and Magruder, 
yet if he paid rent during his possession to the duly-authorized agent 
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of Magruder thîs would create a tenancy from year to year. If a 
person onter lands as a tenant of another, or after entry lias become 
tenant by the payment of rent, he is estopped from asseiting any 
title in another until he bas restored possession to his landlord. 
The possession of the tenant is the possession of the landlord, and 
80 long as the possession subsista so long does the relation of land- 
lord and tenant exist. This doctrine of estoppel bas been applied 
very benefioially to the relation of landlord and tenant, and is intended 
to insure honesty and protect the landlord against the faithlessnesa 
of the tenant. The refusai of the agent of Magruder to receive rent 
in 1869 did not destroy the tenancy. It could only be terminated 
by the surrender of the possession to the landlord or his authorized 
agent. The surrender must be real and not colorable. The mère 
departure of the tenant one day, wifch the intention of returning and 
going back the same day, was by no means suf&cient. This doc- 
trine of estoppel between landlord and tenant does not apply to the 
latter when he bas been evicted, and subsequently let into possession 
by a ne w and distinct title under another landlord. 

It was insisted by the counsel for plaintifîs that if a tenant is threat- 
ened with éviction by a suit by a person claiming a paramount title 
the tenant may attorn to such claimant. The case in 9 Wallace, 
{Merryman v. Bourne, 9 Wall. 592,) to which the counsel referred, 
seems to sustain such a position, but there is no évidence to raise the 
question. 

It is very material to ascertain whose tenant Mincy was during 
1870-71-72. He did not pay rent to Magruder, but paid rent to a per- 
son claiming to be an agent of the heirs at law of Yates & Mointyre. 
The déclarations of a person in possession of lands are ordinarily ad- 
missible in évidence to establish the relation of landlord and tenant ; 
but if you are satisfied that Moses Mincy was the tenant of Magruder 
previous to 1870, he could not put an end to such tenancy by declar- 
ing that he held under another. He must hâve completely surrendered 
the premises to his former landlord before he could attorn to another 
claimant. If Moses Mincy was the tenant of Magruder previous to 
1870, the tenancy continued until the fall of 1872, when Moses went 
out and Wesley went into possession as the tenant of Magruder. If 
you are satisfied that Magruder was in possession of the lands in 
controversy, through his tenants, from January 1, 1870, until the 
commencement of the suit in September, 1877, then he bas acquired 
a title under the statute of limitations and he is entitled to your ver- 
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dicts, xmless some of the plaintiffs were during such time under the 
disabilities of infancy or coverture, as the statute did not run against 
such claimants. 

The évidence tending to show that the plaintiffs are the heirs at 
law of Henry Yates and Arohibald Meintyre, and their condition as 
to coverture and infancy, is not controverted, but is somewhat com- 
plicated, and the counsel on both sides hâve agreed that the court 
may pass upon and détermine thèse questions, and the finding of the 
court shall be your verdict on the fifth issue. 

The sixth issue involves the amount of damages which should be 
assessed if the plaintiffs are entitled to recover the land. The coun- 
sel bave agreed that you shall assess the damages for one year, and 
the court shall détermine the number of years for which the plaintiff 
shall recover. You bave heard the évidence as to the condition of 
the lands when the défendants went into possession, and the improve- 
ments which were made increasing the rental value more than four- 
fold. You should make a fair allowanee out of the rents and profits 
for the permanent improvements made by the défendants, taking into 
considération ail the circumstances. I cannot lay down any certain 
and positive rule as to the measure of damages in this case. Most 
of you are farmers, and I feel sure that from the évidence you can 
come to a fair and just conclusion, aided by your knowledge and 
expérience in such matters. 

For four days you hâve patiently listened to the évidence and the 
elaborate comments of counsel, and I bave heard and considered the 
learned légal arguments and the authorities cited, and I hâve endeav- 
ored to state the principles of law involved, and I hope you may now 
be able to ûnd a just verdict determining the rights of the parties. 
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Ukited States ». Eoberts and others.* 

(Oirmtt Court, 8. D. Ohio, W. D. February, 1882.) 

1. Officebs— AccoTTNïS wiTH Government — ïblegraph Messa ses— Excessive 

CHAKOBS. 

Wliere an officer paid for officiai telegrapli messages more than Ihe rate agieed 
uponbetween the government and the company, held, that if the offlcer had no 
notice of the price agreed iipon between the government and the telegiaph 
Company for such messages, and if he paid the price deraanded by the company, 
in good faith, he was entitled to crédit therefor in his account. 

i. Bame— Samb — Indian Interprétées' SAiiAiuEs— Ohangb m Law. 

An Indian agent, upon assuming his office, was instructed to pay interpreters 
a yearly salary of $500. Subsequently, wlthout his knowledge, the 1aw was 
changed and their salaries fixed at $400. The agent continued to pay $500. 
Uéld, that he was entitled to crédit therefor in his accounts. 

i. Salary of Officer — When it Commences— Indian Agent. 

An Indian agent was commissioned on September 28, 1872; he gave bond, 
took the oath of office, and was in readiness for duty October 15th. November 
4th he received orders and started for his destination. He arrived at his post 
and reported for duty .January 11, 1873, and ou Januarj 20th he took charge of 
the agency. Held, that he was entitled to his salary from the time he actually 
went to work for the government. 

This was an action on the officiai bond of James E. Eoberts, as 
Indian agent, upon vouchers disallowed by the accounting officers in 
the settlement of his accounts. Amount claimed, $693.38. The 
defence was that ail money received by him had been lawfuUy ex- 
pended, and that the vouchers were improperly disallowed. 

The foUowing questions arose during the progress of the case: 

(1) It appeared from the évidence that Roberts had sent a number of officiai 
telegrams over a line having a contract witli tlie government establishing a 
certain rate at whieh officiai messages should be paid ; that he was charged, 
and in good faith paid, more than the contract price, and had no knowledge 
of the rate flxed between the government and the company, and no meaus of 
knowing whetlier the price he paid was reasonable or unreasonable. 

(2) It also appeared from the évidence that when Boberts took charge of 
the agency he received written instructions to pay interpreters' salaries at 
the rate of $500 a year, and that he did pay them at this rate during his term 
of office; that he did not know that the law had been changed and a new 
statute passed during his term of office, (ixing the salaries of interpreters at 
his agency at the rate of $400 a year, and tliat lie had received no instructions 
from the department notifying him of such change. 

(3) It also appeared from the évidence that James E. Roberts waa commis- 
sioned on September 28, 1872 ; that on October 15th he gave bond and took 

*Reported by J. C. Harjjer, Iia4., of tlio Ciutiniia!,! Uiir. 
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the oath of office, and was under orders to hold himaelf in readiness to start 
for his post at a moment's notice; that on November 4th he received orders 
to report for duty, and started the same day, arriving at his destination and 
reporting for duty on January 11, 1873, and went to work at putting the affairs 
of the agency in shape to be turned over to him, until January 20, 1873, when 
he receipted for the property to his predecessor and took charge of the agency. 

The government fixed the date at which his salary should begin 
to run at January 20th, the day he relieved his predecessor, and 
disallowed Eoberts' claim in his account for salary from September 
28, 1873, the date of commission. 

Channing Richards, U. S. Atty., for plaintiff. 

L. H. Pummill, contra. 

Swing, D. J., eharged the jury — 1. That if they found that Eob- 
erts had no notice of the price agreed upon between the government 
and the telegraph company for such messages, and that he paid the 
price demanded by the company, in good faith, he was entitled to 
crédit therefor in his account. 

2. That if they found he paid the interpreters in good faith, under 
instructions previously given, at the rate of $500 a year, and without 
knowledge of the change in the law fixing their compensation at $400 
a year, he was entitled to crédit therefor in his accOunt. 

3. That the défendant was entitled to his salary from the time 
they found he actually went to work for the government. 

Verdict for plaintiff for $53.17. 



Kbrshaw V. TowN OF Hancock. 

{Circuit Court, JV. B. New York. November 4, 1S80.) 

1. Stattjtb dp Limitations. 

Coupons detached from bonds are substantially copies of and partake of the 
nature of the bonds from which they are detached, and the statute of linùta- 
tions which appiies to them is the one wliich relates to sealed instruments. 
Hence they are not barred by lapse of time short of 20 years. 

E. B. Thomas, for plaintiff. 

Wm. Gleason, for défendant. 

Wallacb, D. J. ,The défendant has pleaded the six years' statute 
of limitations, and insists upon it as a defence to the coupons upon 
which the action is brought. Thèse coupons were originally attached 
to bonds; but, after being detached, were sold to the plaintiff, and 
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more than six years elapsed after their maturity before the action 
was brought. By the Code of Civil Procédure of this state actions 
upon "a contract, obligation, or liability, express or implied, except 
a judgment or sealed instrument, " must be brought witbin six years 
after the cause of action has accrued ; but actions upon sealed instru- 
ments may be brought within twenty years. The question is, which 
of thèse limitations applies to the coupons ? 

Ab a coupon has ail the attributes of negotiable paper and may be 
recovered on by a bonafide holder, although the bond itself may bave 
been paid or cancelled, it would seem anomalous, upon first impres- 
sion, to hold that it is to be deemed a specialty for the purposes of 
the statute of limitations. But the question is not an open one in 
this court, in the absence of any décisions of the state court in con- 
struction of the statute of limitations, and in view of the décisions 
of the suprême court of the United States. The cases of City v. 
Lamson, 9 Wall. 477; City of Lexington v. Butler, 14 Wall. 282; 
Clark V. lowa City, 20 Wall. 583 ; and Amy v. Dubuque, 98 U. S. 470, 
are décisive to the effect that the statute of limitations which applies 
is the one which relates to sealed instruments. Thèse cases hold 
that coupons are substantially copies of the bond, in respect to the 
interest, and are given to the holder of the bond for the purpose^ of 
enabling him to coUect the interest, at the time and place mentioned, 
without the trouble of presenting the bond eyery time the interest 
becomes due, and to enable him to realize the interest by negotiating 
the coupons in business transactions; and that the coupons partake 
of the nature of the bonds, which are of higher security than the 
coupons, and are not barred by lapse of time short of 20 years, 

Judgment is ordered for the plaintif. 
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Maeion Countt ». MoInttbb. 

(Circuit Court, D. NAraika. May, 1880.) 

4. CocNTiEB Mat Sub aïtd be Sued. 

A county is a political subdivision of a state, and can sue and be sned. 

On Motion in Arrest of Judgment. 

DuNDï, D. J. In the moath of Oetober, 1876, the treasury of 
Marion county was robbed of about $10,000 in money, and the 
thieves were, for a time, successful in secreting, as they had been in 
securing, the money. For the purpose of securing the arrest and 
conviction of the robbers the county offered a respectable reward for 
their appréhension. Two enterprising individuals of the etate of 
lowa, by name, Charles B. Thompson and James B. Hetherington, 
after gaining such information as seemed to be within reach, started 
in pursuit of the thieves and their plunder. The alleged thieve» 
were auccessfuUy followed into the interior of this state, where they 
were "ahadowed" by their pursuers, and where they were finally 
arrested by Thompson and Hetherington, who had been employed 
for the purpose. A portion of the stolen funds was recovered, the 
same hçiving been found in the possession and on the person of one 
of the thieves. One of the original packages stolen contained the 
sum of $2,000, and was taken from the thief by bis captors before 
the package had been broken or opened. This package was retained 
by Thompson and Hetherington for a time, and until it was by them 
delivered to this défendant. But, while this business was progress- 
ing, the thieves, their accomplices or friends, incredible as it may 
seem, actually had Thompson and Hetherington arrested for rob- 
bery, the charge being for taking the stolen funds from the thieves, 
who had the same in posaession. And, what is absolutely amazing, 
the magistrate before whom Thompson and Hetherington were taken 
required them to give bail to answer in the district court to the 
charge of robbery. The bail required was fourteen or fifteen hun- 
dred dollars, and without the use of the money captured the aocused 
were unable to give it. At this stage of the proceedings this défend- 
ant first appears in this serions, and what seemed to be a rather 
dangerous and inconvénient, farce. This, however, let it be said, 
was not at ail disereditable to him. Negotiations between this défend- 
ant and Thompson and Hetherington led to an agreement which 
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resulted in Mcintyre executing a bond for the appearance of Thompson 
and Hetherington at the then next term of the district court, there to 
answer to the said charge of robbery, The $2,000 package of money 
taken from the thieves was placed in the hands of this défendant, to 
be held by him as security against any loss he might sustain in con- 
séquence of his becoming surety for Thompson and Hetherington. 
This unbroken $2,000 package, however, was required by the proper 
authorities in lowa to use in prosecuting the thieves; and it was 
understood and agreed between the parties, at the time, that Mcin- 
tyre was to surrender to the county the said unbroken package as 
soon as the county should place in his hands the sum of $1,500, 
which was to indemnify him against loss if Thompson and Hether- 
ington failed to appear in court and answer to the said charge of 
robbery. The county, subsequentiy, placed in the hands of the 
défendant the $1,500, and the défendant surrendered the $2,000 
package, according to agreement. Subsequently, the said Thompson 
and Hetherington appeared in the district court, as they were required 
to do by their bond, and the grand jury of the county ignored the 
charge — the district attorney of the district, to his honor be it said, 
deelining to prosecute in such a contemptible case. This put an end 
to the bond which the défendant had signed, and his obligations 
thereon were fully dischargea. The défendant then had no further 
risk to run. His further connection with the criminal charge of rob- 
bery and the exécution of the bond for the appearance of the accused 
was absolutely at an end. He could hâve surrendered the money to 
the plaintifï without danger of further liability, except as hereinafter 
stated. After ail this, and after the défendant had notice of the 
ignoring of the charge of robbery against Thompson and Hethering- 
ton, the plaintilï demanded of the défendant the surrender of the 
money placed in his hands for the purpose aforesaid. Before this 
demand was made, however, it seems that several parties in this 
state had commenced suit against Marion county for alleged damages 
done to herses while in pursuit of the thieves and robbers who had 
plundered its treasury. Judgments were in some way entered in sev- 
eral of thèse peculiar cases, and the money was attached in the 
hands of this défendant to satisfy such claims. The plaintiff gave 
the défendant crédit for the sums so attached, and requested pay- 
ment of the balance, which was refused, and this su't was brought 
to compel payment of the balance due. The defence was : 
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First, that the plaintifE had not the légal capacity to commence and main- 
tain the suit; second, that the money placed in the hands of the défendant, 
lo-wit, the $1,500, did not belong to the plaintifE; and, third, even if it did 
belong to the plaintifl, there was no authority for placing it in the hands of 
the défendant for any such purpose, and, there/ore, no recovery could be had. 

Trial was had on the issues found, which resulted in a verdict for 
the plaintiff of $1,537.10. 

The défendant seeks to hâve the judgment of the court arrested, 
lor the same reasons relied on as matters of defenee. 

Marion county is one of the political subdivisions of the state of 
lowa. The county was duly created by an act of the législature of 
the state of lowa, and has been organized and transacting the busi- 
ness pertaining to its organization for many years past. Under the 
laws of the state in which it is located it can sue and be sued, and do 
many other things, as well as individuals. This is necessary for the 
well-being, if not for the very existence, of the municipal corporation. 
And the several counties in lowa, and in fact most if not ail eounties 
in other states, possess the same rights. It is believed that authority 
is conferred on ail of them to acquire and hold property for the con- 
venient transaction of their lawful business. We know that it is 
necessary for ail of them to levy and coUect taxes to f urnish funds to 
carry on the financial affairs of the counties. Ail are invested with 
this authority. None can exist without it, and none hâve existed 
without in some way raising a revenue to meet the necessary expenses 
incident to the organization. This principle is universally recognized 
and applied. And, because of this necessity, counties hâve conferred 
on them the right to sue and be sued, so that their money and other 
property can be fully protected. Without such a right to protect the 
public property, without the right to resort to the courts to correct an 
abuse or redress a wrong or maintain a right, the power and right 
to acquire and hold property, however useful or necessary, would be 
but an empty shadow. Were it otherwise, a county would be at the 
mercy of every scoundrel who would spoliate its treasury or embezzle 
its property, and get across the lines of a state before being appre- 
hended. Can it be said that a thief who steals the money or property 
of one of the counties in lowa, Missouri, or Kansas, or any other 
state, shall find a safe place to enjoy bis stolen property if he can 
succeed in crossing the Missouri river with it and finding a place in 
this state where he is out of reach of process, and where the same 
Qould not be recovered back, for the alleged reason that a county can- 
V.10,no.5 — 35 
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not maintain a suit? I hâve seen no authorities that go to that 
extent, and I shall not be the first to announoe sueh a doctrine. I 
wili do nothing that would hâve such a direct tendency to convert 
this state into a place of sanctuary for thieves, robbers, and embez- 
zlers of public property. Of course, it is not intended to apply this 
language to the défendant, but it shows the direct tendency and the 
inévitable resuit, if the principle contended for by the defendant's 
counsel should be reduced to practice. Few, if any, cases of this sort 
can be found. In fact, the necessity for tbem can but seldom arise 
in a law-abiding eommunity. And, had tliere been a healthy public 
sentiment in the neighborhood where the parties who robbed the 
treasury of the plaintiff were arrested, there would hâve been no 
occasion for bringing this suit. 

But the défendant insists that no recovery can be had nere, for the 
alleged reason that the plaintiff had no right to place money in his 
hands for any such a purpose; that no such a payment could be made 
by the plaintiff and a liability be created thereby. We must bear in 
mind that the money belonging to the plaintiff was stolen ; that it 
had passed beyond the reach and control of the plaintiff and its ofii- 
cers, without the consent or fault of either, and had found its way 
into the hands of other parties, where nothing but légal process could 
reach it. The $2,000 package had been placed in the hands 
of the défendant, without the knowledge and consent of the offi- 
cers of Marion county, who had the lawful right to control it. 
That package was undeniably the property of the plaintiff. The 
possession thereof by the plaintiff or its ofScers seemed indispensable 
in the prosecution of the robbers. Meintyre had the package of 
money. He was out of reach of process issued by the lowa courts. 
He was not willing to surrender the money until the plaintiff would 
deposit with him $1,500, in lieu thereof, to indemnify him against 
loss which might arise from his going on the bond of Thompson and 
Hetherington. This was done by the plaintiff, and afterwards the 
défendant was fully discharged from his liability on the bond. After 
that he paid out a part of the money on suits against the county, or 
its agents, and the défendant received crédit therefor. He received 
the money from the county, or its représentatives, to indemnify him 
against loss. He lost nothing, and as the money was placed in his 
hands to hold simply until he should be discharged on the appear- 
ance bond, it eannot, in any sensé, be regarded as a payment out of 
the public money of the plaintiff, as claimed by the défendant. When 
he was released from liability on the bond he ought to hâve paid back 
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the money. He did not do so. And, finally, when appealed to "by 
the représentatives of the county, he positively refused to do so, for 
reasons stated in the answer. This is not as it should be. It is posi- 
tively wrong. And when there is a wrong there is usually a corre- 
sponding remedy. When there is a remedy, a court will not long 
hesitate about its application. 

I hâve found no reported case, nor hâve I read or seen anything 
in the laws of man, nor hâve I read or seen or heard of anything in 
the laws of God, that will prevent a recovery in a case like this. 
Eeason, justice, equity, law, common sensé, and fair dealing, ail unité 
in demanding a restoration of this money to the plaintiff, of which it 
was at first wickedly and feloniously deprived, and from which it haa 
been long improperly and unlawf uUy withheld. . 

I conclude that justice has been already too long delayed, and that 
it must be no longer impeded or interrupted. The motion in arrest 
of judgment, therefore, must be overruled. Judgment for the plain- 
tiff on the verdict, for $1,537.10. 



United States v. Schindleb. 
{Circuit Court, 8. D. New York. June 11, 1880.) 

1. CeIMES— 'RKTAINrNG PENSION MONET — Who LiABLE. 

To be liable under section 5485 of the Revised Btatutes for the crime of 
wrongfully withholding from a pensioner the whole or any part of the pension 
allowed, it is not necessary that tlie défendant is t)ie regular attorney for the 
pension claimant, recognized as such at the pension office. If he be an agent 
or attorney, or any other person, it is sufflcient. 

2. COMMISSIONBB OF PENSIONS— FiNDING CoNCl,081VB. 

Where the oommissioner of pensions had passed upon the claim, and found 
claimant to be entitled to the pension, and had directed it to be paid, such flnd- 
ing is conclusive as to the riglits of the claimant. 

3. EviDENCB — Statbmbnts of Witness — Credibilitt. 

Statement of a witness, made before trial, of facts which, if true, would tend 
to show bias on his part in favor of thp défendant, are properly admissible in 
évidence as to his credibility. 

4. Testimont of Partt to Record — Practice. 

To exclude a party to the record as a witness for the défendant, not only 
must objection be made for inoompetency, but such objection must be sus- 
tained by the court at the trial. 

5. Weight of Evidencb — Province of Jttrt. 

The jury, in weighing the testimony of the défendant when he stood contra- 
dicted by two witncsses, may consider the circumstance of the omission to call 
as a witness one who, as the évidence showed, was fully able to conflrm hia 
testimony, if it was true, without assigning any reason for such omissicïi. 



6é8 FBDEBAL BËFOGTSB. 

Wm. P. Fiero, Asst. Dist. Atty., for the United States. 

Stephen W. Fullerton, for défendant. 

Before Blatohford, Benbdiot, and Choaus, JJ. 

Bbnedict, D. J. The défendant was indioted under section 5485 
of the Eevised Statutes of the United States, by which statute it is 
made an offence for any agent or attorney, or any other peraon, in- 
strumental in prosecuting any claim for a pension, to wrongfully 
withhold from a pensioner the whole or any part of the pension 
allowed and due such pensioner. Having been found guilty, he now 
moves for a new trial and an arrest of judgment, upon varions 
grounds, which will be considered in the order of their présentation 
by the défendant. 

It is first contended that the court erred at the trial in charging 
the jury that, upon the évidence, tliey would be justified in finding 
that the défendant was instrumental in the prosecution of the claim 
of Mrs. Eachel Helfrich to a pension, and also in declining to charge 
the jury that, if they believed the testimony of the défendant, they 
must find that the défendant was not instrumental in the prosecu- 
tion of Mrs. Helfrich's claim. In this, we think, there was no error. 
The statute, plainly, is not intended to be confined to the regular 
attorney for the pension claimant, recognized as such at the pension 
ofâce; for the language is, "any agent or attorney, or any other per- 
son." The testimony of the défendant, in regard to hia connection 
with the claim of Mrs. Helfrich, sufticiently showed that he was 
instrumental in the prosecution of the claim, within the meaning of 
the statute. 

The next point taken is that error was committed at the trial in 
refusing to permit the défendant to show that Mrs. Helfrich, whohad 
claimed the pension as the widowed mother of John Helfrich, was 
married to one Henry Peters some 16 years ago. Hère, the argu- 
ment is that the statute under which the défendant was indicted 
applies only to the withholding of a pension "allowed and due," and 
that no pension was due to Mrs. Helfrich if the fact be that she had 
married Henry Peters. But the évidence showed that the commis- 
sionerof pensions had passed upon Mrs. Helfrich's claim, had found 
her to be entitled to the pension, and had directed it to be paid to her 
by the name of Eachel Helfrich. This was conclusive of her right 
to the pension. The claim had been duly passed on by the officer 
authorized by law to détermine the question of her right, and his 
finding was conclusive, as against the défendant, that the pension had 
been allowed and was due, within the meaning of the statute under 
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which the défendant was indicted. To hold otherwîse would permit 
an agent to obtain the allowance of a pension upon the ground that 
it was due, and, when indicted for withholding the money from the 
pensioner, escape punishment upon the ground that it was not due. 

The next question is raised by the objection of the défendant to the 
testimony of Mary Bryan, that John Wyman, a witness called by 
the défendant, had said in the présence of Mrs. Helfrieh, and after 
asking if she intended to proceed in this case : "I do wish you would 
persuade her not to, because it will jug her just as well as it will 
us. " This objection is pressed upon the ground that Wyman, upon 
inquiry by the prosecution, had denied making euch a statement to 
Mary Bryan, and therefore it was error to permit his statement of a 
collatéral fact to be contradicted. But the faot that Wyman, one of 
the defendant's witnesses, had requested Mrs. Bryan to persuade her 
mother not to proeeed with her charge against the défendant, and 
the fact that such request was made in the présence of Mrs. Helfrieh, 
acoompanied by the statement that "it will jug her just as well as the 
rest of us," were not collatéral facts. If true, they tended to show 
bias on the part of the witness, and a désire on his part to save the 
défendant from prosecution. They would bave been admissible if no 
inquiry had first been made of Wyman in regard to them, and in- 
quiry of and déniai by him did not make them any less admissible. 
Thèse facts, therefore, whether denied by Wyman or not, were prop- 
erly admitted in évidence, for they went to the credibility of Wyman, 
the defendant's witness. The jury were charged that thèse facts 
were material in that aspect alone. 

The only remaining point made relates to the charge of the court 
in respect to the defendant's failure to produoe one Wendalin Smith 
as a witness. In order to a correct understanding of the question 
now to be cousidered, the circumstances under which it arose must be 
stated. 

At the trial the décisive question waa, whether at a certain time 
and place the pensioner, Mrs. Helfrieh, received the whole of her 
pension money, or only the sum of $500. 

The défendant, Schindler, testified that the pension checkfor $1,375, 
sent by the pension agent in a letter addressed to Mrs. Helfrieh, was 
by him taken from the letter in the présence of one Wendalin Smith ; 
that subsequently Mrs. Helfrieh, at her house, indorsed the check in 
the présence of himself and Wendalin Smith ; that he and Wendalin 
Smith then went together to Monticelloto get the check cashed; that 
part of the money obtained on the check was carried by himself and 
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part by "Wendalin Smith ; that on the next day, at the house of Mrs. 
Helfrich, the whole was paid to her, — Wendalin Smith, as well as him- 
self, being then présent, and also Henry Peters. 

Mrs. Helfrich swore that she never indorsed and never saw the 
pension check, and that when the money was paid to her she waa 
told by Schindler that the amount of the pension allowed was $500, 
which sum and no more was paid to her. 

Peters was called by the proseeution, and he confirmed Mrs. Hel- 
rich's statement. The testimony of Wendalin Smith became, there- 
fore, of the utmost importance to Schindler, if bis statement was true. 
Schindler called Smith's wife as a witness, but omitted to call Smith, 
and without assigning any reason for the omission. The district 
attomey, in summing up to the jury, called attention to the fact that 
the défendant had omitted to call Wendalin Smith, and the court, in 
charging the jury, said : 

" One man was there who is absent from the trial, and that is Wendalin 
Smith ; and it is my duty to call your attention to that f eature in the case. 
The failure to call Smith as a witness is an important feature in the case. 
It is for you to say whether the failure to call him is consistent with the 
statement of the accused, in view of the évidence in regard to Smith's conneo 
tion with the affair; his présence with the accused at the house of Mrs. Hel- 
frich on former occasions ; bis présence when the letter containing the check 
was opened; hisgoing to Montioello; his custody of the silver; and theother 
circumstances narrated by the witnesses." 

At the close of the charge, the defendant's connsel excepted to the 
foregoing part of the charge, and requested the judge to charge that 
no inference is to be drawn against the défendant because of the non- 
production of eaid Smith as a witness ; which request was ref used and 
the défendant duly excepted to such refusai. The validity of thèse 
two exceptions is now to be considered. 

It is said that error was committed in charging as above quoted, 
and in refusing to charge as above requested, because Wendalin 
Smith was not a compétent witness for the défendant, for the reason 
that he was jointlyindicted with the défendant for the alleged ofïence. 
This argument wrongly assumes that the fact disclosed by the indict- 
ment, namely, that Smith was a party to the record, rendered it im- 
possible for the défendant to présent Smith's testimony to the jury. 
Manifestly, no such assumption can be permitted. It cannot be held 
to be a légal impossibility to swear a party to the record as a witness 
for the défendant. To exolude a party to the records from being a 
witness, it is necessary that objection be made. In the absence of 
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objection a party may always be sworn. In this case, for ail that 
appears, no objection would hâve been made to swearing Smith. 
Indeed, the district attorney waived this objection when he pressed 
upon the jury that the défendant had not asked to bave Smith sworn. 
Still fiirther, to render it impossible for the défendant to présent 
Smith's testimony to the jury, not only must objection hâve been 
made, but the objection must bave been sustained by the court at the 
trial. There was no sueh ruling at the trial. Smith was not offered 
as a witness. Necessarily, the objection that he was a party to the 
record was not made; conseqnently, there could hâve been no ruling 
that he was incompétent, nor can the presumption be now made that 
Smith would bave been held to be incompétent if he had been offered, 
and in this way foundation be laid for the proposition that it was 
impossible for the défendant to présent Smith's testimony to the jury. 
So far as is known, no adjudged case bas declared that, on the trial 
of an iûdictment in a fédéral court, held within the state of New 
York, a party to the record, who is not a party to the trial, is an 
incompétent witness; and it cannot now be surmised that if the ob- 
jection had been taken to Smith upon this ground, at the trial, he 
would hâve been excluded, and sueh surmise be made the foundation 
for an application for a new trial. Moreover, the minutes show that 
upon the trial the competency of Smith as a witness for the défend- 
ant was aesumed by the prosecution and the court, and also by the 
counsel for the défendant. For, in the summing up, the district 
attorney pressed upon the jury the fact that the défendant had not 
called Smith, and, in charging the jury, the court used the language 
quoted, without eliciting a suggestion in behalf of the défendant that 
Smith was incompétent. Purthermore, it was strongly implied, in 
that portion of the charge aiready quoted, that Smith was compétent 
as a witness for the défendant. If it was intended in behalf of the 
défendant to make a point based upon the incompetency of Smith, 
this implication in the charge should bave been made the subject of 
an objection to the charge taken at the time, and in sueh a form as to 
call the court's attention to the implication, and that it was com- 
plained of by the défendant. The gênerai objection whoUy failed to 
do tlÙB, and, doubtless, because the incompetency of Smith was not 
then thought of . Any other supposition would impute to the counsel 
for t) e défendant an intention to conceal from the court the point of 
bis objection and the reason of his request. But the implication in 
the charge that Smith was compétent as a witness for the défendant 
was a ruling in favor of the défendant, and certainly, in the absence 
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of an objection made upon that ground, it is net now oien to the 
défendant to contend that the circumstance that Smith ■«as a party 
to the record rendered it impossible for the défendant to présent 
Smith's testimony to the jury. The defendant's présent position, in 
asking for a new trial upon the ground that the incompetency of 
Smith entitled him to hâve the jury charged as requested, is, in légal 
eiïect, the same as if, at the trial, he had offered Smith as a wituess, 
and the court having, upon his request, ruled Smith to be compétent, 
he was seeking a new trial because that ruling was wrong. Such a 
position is wholly untenable. As the case stood at the trial, it is 
plain to see that Smith would hâve been sworn if the défendant had 
ofïered to swear him, and therefore the question whether it be error 
to permit a jury to draw an inference unfavorable to the défendant, 
from his omission to call as a witness a person who could not be 
sworn in his behalf, which is the question that bas been pressed upon 
this application, was not raised by the objection to the charge, or by 
the request to charge, and could not hâve been then raised. The 
only question which then arose was whether the jury, in weighing the 
testimony of the défendant, when he stood contradicted by two wit- 
nesses, had the right to consider the circumstance that he had omit- 
ted to call as a witness one who, as the évidence showed, was fully 
able to confirm his testimony if it was true, and whose interest was 
identical with that of the défendant, without assigning any reason 
for the omission; it being incumbent on the défendant, in view of the 
évidence as to Smith to show that he was not accessible. As to the 
correctness of the ruling upon that question there appears no room 
for a reasonable doubt. The jury were not instructed that they were 
bound to draw an inference uufavorable to the défendant from the 
omission to call Smith, nor was the weight to be given to this circum- 
stance made the subject of a suggestion to the jury. The fact of the 
omission was simply called to their attention, and it was left to the 
jury to attach to it such weight as they might deem it entitled to, 
under the cireumstances. In this there was no error. 
The motion is denied. 

See U. S. V. Connally, 1 Eed. Eep. 779. 
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EhRET V. PlERCE. 
{Circuit Court, B. D. New York. July 28, 1880.) 

1. Copyright. 

An advertisîng card devised for the purpose of displaying paiuts of varions 
colora, consisting of a sheet of paper having attached thereto square bits of 
paper painted in various colora, each square liaving a différent color, with some 
litliographic worli surrounding the squares advertising the sale ot the colors, is 
not the subject of a copyright. 

2. Method. 

The exclusive right to employ a particular method of advertising wares can- 
not be acquired under the copyright laws. 

In Equity. 

Erastus New, for.plaintiff. 

Alfred B. Cruikshank, for défendant. 

Benediot, D. J. This is a suit in equity, brought to restrain the 
défendant from publishing a certain form of advertising cards devised 
for the purpose of displaying paints of various colors, upon the 
ground that it infringes upon a copyright obtained in 1855 by one 
Thomas D. Morris, and thereafter assigned to the plaintiff. 

The subject of the copyright upon which the plaintiff's right of 
action dépends is designated, "A spécimen pattern of Morris' tinted 
zinc paints. Card of outside colors. " Such is the title recorded. It 
consistsof a sheet of paper, having attached thereto 30 square bits of 
paper, painted in various colors, each square having a différent color, 
and each being numbered. Surrounding thèse squares is lithographie 
work, oontaining, above the squares, the words: "Spécimen pattern 
of Morris' tinted zinc paints. Eecommended to builders, arehitects, 
and painters for their stength, freshness of color, durability, and 
cheapness. Colors selected from this card by number will be war- 
ranted to correspond with the pattern. Prepared dry or ground in 
oil, and for sale by Thomas D. Morris, 18 School street, Boston. 
Card of outside colors." Below the squares are the words : "Morris." 
improved groundwork for ail kinds of wood graining; also médium 
for oil and distemper graining, and décorative painting;" and on one 
side the words, "Also, Morris' unrivalled snow-white and No. 1 French 
zinc paints;" and on the other side the words, "Any color not on the 
card will be matched from sample and ground to order at short 
notice." 

The first question that présents itself for détermination is whether 
such a card as above described can be the subject of a copyright 
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under the act of February 3, 1831, (4 U. S. St. at Large, 436.) The 
act of 1881 is confinée!, by its terms, to the following matters, viz., a 
book, map, chart, musical composition, print, eut, or engraving. 
The plaintiff in his bill désignâtes the matter in question as an en- 
graving or chart. Morris himself, who took out the copyright, calls 
it a chart. It is not possible to hold such an article to be a chart, 
within the meaning of the act of 1831. The word "chart," used in 
that statute, refers to a form of map. This card is no map. Neither 
is it a print, eut, engraving, or book, within the meaning of the stat- 
ute. True, it bas lithographie work upon it, and also words and 
sentences; but it has none of the characteristics of a work of art, or 
of a literary production. It is an advertisment, and nothing more. 
Aside from its function as an advertisement of the Morris paints, it 
has no value. In my opinion, it is neither chart, engraving, nor 
book, and could not be the subject of a copyright under the provis- 
ions of the act of 1831. 

The case of Grâce v. Newman, L. K. 19 Eq. 623, has been cited as 
authority in support of the proposition that such a card can be copy- 
righted. In that case the matter was a book, containing sketches 
of monumental designs, which was held by the court to hâve a value 
as a book of référence. Upon this ground it was distinguished from 
the matter involved in Corbett v. Woodward, L. E. 14 Eq. 407, where 
a simple catalogue of articles offered for sale was under considéra- 
tion. The card under considération hère in character approaches 
closely to the matter held in Corbett v. Woodward not to be the sub- 
ject of a copyright. 

Bat Bupposing the plaintiff to bave acquired a copyright in the Morris 
card, it would stUl be impossible for him to recover, for the reason 
that the defendant's card is no infringement upon such a right. 
What the copyright laws secure is the exclusive right to make and 
sell copies of the copyrighted matter. The défendant has issued a 
card to which are attached square bits of paper of varions colors. 
The colors on thèse squares are différent from the colors upon the 
Morris card. The words and sentences that appear on the plaintiff's 
card do not appear on the defendant's card. AU the information con- 
veyed by the defendant's card is that the accompanying colors can be 
purchased of the défendant. The card contains no allusion whatever 
to the Morris paints, and, in form and subject-matter, is wholly un- 
like the Morris card. One card is an advertisement of certain paints 
sold by one person. The other is an advertisement of certain other 
paints sold by another person. No person by reading or seeiug the 
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one can acquire any of tlie information conveyed by the other. It is 
difficult, therefore, to see upon what ground it can be held that one 
is a copy of the other. 

The real matter of the plaintiff's complaint is, not that the défend- 
ant has copied his oard, — that would occasion him no loss, but the 
contrary, for it would be a gratuitous advertisement of his paints, — 
but that the défendant, in advertising his wares, has adopted the same 
method pursued by him in advertising his wares, and his claim 
amounts in substance to claiming the exclusive right to employ that 
method in advertising. Such a right cannot, in my opinion, be ac- 
quired under the copyright laws. 

The biU must be dismissed, with costs. 



Stae Salt Castbr Co. v. Alden. 

(Cireuit Court, D. Maaaachusetts, February 23, 1882.) 

L Patents — Improvemeittb — Salt Bottle. 

Apatent f or an improvement on a prier invention iainfrine;edhy anîmprnve- 
ment on a later patent if it contains the distinguishing cliaraoteristic of tlie prior 
invention. 

In Eqnity. 

F. P. Fish, for complainants. 

T. E. Barry, for défendant, 

LowEUi, C. J. The plaintiffs own the Eichardson patent, No. 
71,643, for an improved salt bottle. The défendant makes a bottle 
under the later patent of White, No. 198,564. No évidence has 
been produced to impeach the validity of the Eichardson patent as 
an improvement upon the salt bottles in use at its date. They 
were Crossman's and Beach's; and Eichardson improved on the for- 
mer, and the défendant on the latter. Both appear to be patent- 
able improvements, but that of the défendant contains the distin- 
guishing characteristic of Eichardson's, which is a movement of the 
pulverizer up and down when the bottle is used in the ordinary way. 

Decree for complainants. 
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The Sandbingham, 

{District Court, E. D. Virginia. January 31, 1882. ~ 

1. AdMIRALTT PrACTICE — CONFLICTING TeSTIMONT. 

Where the testimony of the libellant and the ship's offlcers confllcts, and one 
of the offlcers of the ship is not examined on the points in dispute, that circum- 
stance goes to the discrédit of the ship's offlcers. 

2. Same— Testimony of Expebienced Mahikebs, Grade op— Wbatheb Re- 

ports oF Signal Service. 

The testimony of experienced mariners, of approved credibility, as to the 
character of the weather, and the practical eiïect of the wind and océan swell, 
or other such facts occurring at sea under their own observation, is a higher 
and more reliablc grade of évidence than the weather reports of the signal 
service from observations taken on land, aud will be preferred by tlie court in 
passing npon such facts. 

3. SAI..VAGE — Eléments of Amount Awabded. 

The amount awarded as salvage comprises two éléments, viz., adéquate 
rémunération given by way of compensation according to the circumstances of 
each case ; and a bounty given to the salvor for the purpoae of encouraging 
similar excrtions in future cases. The relative amounts of each of tliese élé- 
ments given dépend on the spécial facts and merits of each case. 

4. Same— Ingrédients dp Service. 

In addition to the six main ingrédients of which a salvage service is com- 
posed, as announced in the case of The Blackwall, 10 Wall. 1, the court will 
take into vlew, as an important considération, the degree of success aohieved, 
and the proportions of value lost and saved ; and will award a higher propor- 
tion, eveu on large values, in cases where both ship and cargo are saved with 
substantially slight injury, than in cases where only the ship or only the cargo, 
or only portions of it, are saved. 
3. Same— Award of — What Included in Estimatb of Value. 

A ship on a voyage from Galveston to Liverpool was wrecked at the Virginia 
capes. Both ship and cargo were saved by salvors, and enabled to complète 
the voyage. One-half the gross freight to be carned on arriving at Liverpool 
was included by the court in estimating the value of the property saved. 
6. Same— One-Foukth Combinbd Value of Vessel and Cargo and Half of 
Freight Awarded. 

A steamer worth, with her cargo and freight, $200,000, was strandcd on Cape 
Henry, within 100 yards of the shore, where the currents of the Ohesapeaiie 
bay, encountering those of the océan, are often verydangerous. Salvors, with 
a large force of vessels, wrecking apparatus, and men, after a week of hard and 
dangerous labor, in which the highest degree of skill was shown, succeeded in 
getting off both vessel and cargo so successfully as to allow them to proceed on 
their voyage after repairs to the ship. One-fourth of the combined value of 
the vessel and cargo, and of half the freight, was awarded as salvage. 

I \ Admiralty. 

Sharp é Iliighes, for libellant. 

Walkc é Old, for rtspondents. 
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Hughes, D. J. On the evening of Friday, November 5, 1880, 
the iron steam-ship, Sandringham, of Glasgow, 1,159 tons, McKay, 
master, at about 7 p. m. was beached Bome three-quartera of a mile 
south of Cape Henry light-house. She was loaded with 3,000 
baies of compressed cotton, and a complément of flour and man- 
ganèse. She had cleared at Galveston, and was bound for Liver- 
pool. She had first struck on the oater reef or sand-bar which 
stretches along, and parallel with, and about 300 yards distant 
from, the shore; but, passing over that, she then struck the main 
shore at a point some 50 or 75 yarda out from low-water mark, 
where she stranded in the sand and was unable to get off. There 
was at the time a heavy fog, but the light at Cape Henry could be 
seen, and had been seen at intervais previously to the stranding of 
the ship. Capt. McKay says that "the grounding was occasioned 
because of a heavy fog, a heavy swell of the océan from the east- 
ward, and because there was no pilot on board, and he himself was 
ignorant of the nature of the coast. " 

At 7 deg. 40 min. life-boats from the governmont's life-saving sta- 
tion at Cape Henry came along-side and the captain went on shore 
The ship was then striking heavily at intervais against the ground, 
and continued to do so during the night and nearly ail of next day. 
After coming ashore the captain telegraphed to Norfolk for assistance. 
The ship was taking water ail night, and the pumps were kept going 
and the hold-sluice left open. Some time after midnight on Saturdaj 
morning, the 6th, the ship was still striking heavily upon the ground, 
making water, and lying on her starboard bilge. A heavy swell wat 
running in and breaking over her forepart. At 4 a. m. she lay quiet, 
but her pumps were kept constantly going. At 7 a. m. she began to 
strike and strain heavily aft. At noon the captain retumed from 
the shore in a life-boat. At 2 p. m. he received a telegram from the. 
life-saving station announcing that a storm was threatened, and 
advisiug him to land bis crew and their personal effects. After 4 p. 
M. the crew were, in the course of time, ail landed ; the chronometer 
also was sent ashore; but the master, first mate, and engineer re- 
mained aboard a while longer. At 6 p. m., or about that time, the 
wrecking officer and wrecking gang of the libellant came on board 
and took charge of the ship. After the sbip's crew had gone ashore 
the captain asked the wrecking ofBeer on board (Capt. Nelson) whether 
the wrecking surf-boats were sufficient to save himself and officers as 
well as the wrecking gang, and was answered in the négative; the 
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reason assigned being that the surf-boats were only of size sufficient 
for the wrecking men. The ship's engineer, Watson, who had banked 
his fires and looked bis engine-room, also inquired of Capt. Nelson 
whether, if anything happened from the storm during the night, he 
himself could be taken in the surf-boats, and received a like answer 
in the négative.* Thereupon Capt. McKay, Watson, and the first 
officer went ashore on the rocket apparatus of the life-saving station. 

Capt. McKay testifies that he left his nautical instruments, books, 
charts, and the clothing of himself, the engineer and others on board. 

Most of the foregoing facts are taken from the log-book of the San- 
dringham, and from the dépositions of her officers given in this cause. 

When the marter first went ashore, on the night of the fifth of No- 
vember, he telegraphed to the house of William Lamb & Co., at Nor- 
folk, asking for assistance, and requesting the firm to make the best 
arrangements practicable for saving the vessel and cargo. 

Except at Norfolk no assistance was available short of Baltimore 
or the Delaware, and the weather, fog, and distances were such that 
efiScient aid with sufficiently powerful steam-tugs could net from 
thèse quarters hâve been procured by any possibility, within 24 
hours. Indeed, it is not shown by the évidence that any adequately 
constituted, equipped, and furnished wrecking fleet existed at ail south 
of New York, except that of the libellant. 

I think it is absolutely shown that if the saving of this ship and 
cargo could only hâve been effected by a wrecking fleet of stout steam- 
ers, tugs, sehooners, and surf-boats, completely manned and equipped, 
that of the libellant was the only fleet available at the time for this 
enterprise, or existing at ail on the south Atlantic sea-board. Ac- 
cordingly, the Messrs. Lamb & Go. at once engaged with the libel- 
lant for this salvage service. Capt. McKay says in his déposition: 

" Having received a telegram from Lamb & Co. to the efEeet that the ar- 
rangement of salvage was left to arbitration, on meeting those captains 
(Capts. î^'elson and Orrin 13aker, of the wrecking fleet, at about 11 a. m. on the 
6th) I mentioned that circumstanee to them, and told them to commence opér- 
ations at once on that understanding." 

The testimony in the case proves that what the captain says about 
"arbitration" was not true. AU the witnesses of the libellant who 
testiûed on the subject concur in stating that nothing was said about 
arbitration, and the claimant does not adduce a single witness to cor- 

*Gapt. Nelson testifies that his answer was that he could not take the bag- 
gage, but would take the officers. 
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roborate Capt. McKay's assertion. The simple fact was that a salvage 
servica was undertaken, without any contract or definite understand- 
ing as to the compensatiou or the mode of asoertaining the amonnt 
of it. 

The libellant, Capt. Joseph Baker, on being called upon by Col. 
William Lamb, the head of the firm of Lamb & Co., at once began 
préparations for the relief of the stranded ship ; and the steam-tug 
Nettie, Capt. Cole, with large anchors and cable, with an outût of 
other wrecking apparatus on board, set ont from Norfolk for Cape 
Henry about midnight of the 5th. Owing to the heavy fog sbe 
did not pass Fortress Monroe (13 miles from Norfolk) till day- 
light of Saturday, the 6th. When abreaat of the fortress she met 
the wrecking steamer B. & J. Baktr, also belonging to the libellant, 
Capt. Orrin Baker, master, which was on her return from another 
wrecking enterprise, having on board a considérable outût of wreck- 
ing material, including a very large anohor of 4,500 pounds weight. 
It had also on board a wrecking gang under Capt. Nelson. The 
Baker at once joined the Nettie, and both proceeded to the vicinity 
of the Sandringham, which lay about 17 miles from Fortress Mon- 
roe and 30 miles from Norfolk. . Between the hours of 10 and 11 a. 
M. of Saturday, the 6th, they arrived near the steamship, and Capts. 
Nelson and Orrin Baker went aboard her. After making slight 
examination they went ashore, where they saw Capt. McKay, and 
were directed by him to go to work to savo the ship; no terms being 
mentioned in the interview. They at once thereupon returned to the 
wrecking steamers, and proceeded to lay their two largest anchors 
some distance beyond the outer reef, planting one anohor out beyond 
the other, and Connecting the two by a chain. To the inner anchor 
they attaehed their cable, and then laid the cable to the Sandring- 
ham. The distances were nearly as follows : From low-water mark 
on shore to the ship, between 50 and 75 yards ; from the ship to the 
outer reef and line of breakers, about 150 yards; the breakers were 
about 100 to 150 yards wide; the two anchors were well out beyond 
the outer line of the breakers. 

During the wrecking opérations the wrecking steamer B. & J, Baker 
lay for the most of the time about 1,000 yards beyond the ship ; other 
wrecking vessels 150 yards and more beyond the breakers. Having 
planted the anchors beyond the outer reef and breakers, Capt. Nel- 
son, who had charge of the wrecking gang which was to opéra te on 
board the Sandringham, came along-side the ship in a surf-boat, with 
his cable, at about 4 p. it., and called to those on board for a line 
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with which tohaul his cable on deck; but none was thrownliim. He 
thereupon climbed on board and found the crew preparing to go ashore 
■with their baggage. On being asked by the second mate if he in- 
tended to take charge, he answered yes, and asked for help to haul 
the cable up. The second mate replied that they had ail stopped 
work and were going ashore. 

By failing to receive the prompt assistance he counted on, Nelson's 
line got fouled with the propeller of the ship. This accident made it 
necessary to return outside for a grappling hook with which to ôsh 
up the cable, which he succeeded in doing, and in getting his cable 
aboard the ship by about 6 p. m. There was much wind and swell. 
The crew, as before stated, had then left the ship, and were foUowed 
shortly afterwards by the offioers, who left their ship by the rocket 
line of the life-saving station for personal safety from a coming 
storm. 

The log-book of the Sandringham, speaking of the sixth of Novem- 
ber, says : 

"After the wrecking crew came aboard, the ship driving up the beach ail 
the time. Six p. m., set cables tiglit, (meaning the wreckers' anelior cables.) 
Master and myself went ashore on the rocket apparatus. Weather looking 
bad and storm signal flying on the life-boat station. A strong breeze from 
the south-east, with a heavy swell running in." 

The Sandringham then lay at an angle of about 45 deg. with the 
beach, heading northerly, with her port side to land. She lay upon 
a beach of âne movable sand, which would be rapidly eut out from 
under the ship by the strong currents and heavy océan swells which 
run more or less continually at Cape Henry. She now careened con- 
siderably on her starboard side, in conséquence of the strong current 
from the eastward which had been running since she stranded. 

She was a propeller, and an iron-compartment ship, with five 
compartments; and she had a ballast tank in her hold of 100 tons 
capacity, which was then filled with water. She had a visible leak- 
age around her stern gland, and had taken in several feet of water 
aft, which the pumps, though kept active, did not effectively reduce. 
The testimony of the libellant is that there was as much as six or 
seven feet of water in the hold when the wrecking ofScers, Capts. 
Nelson and Orrin Baker, first came to the ship about 11 a. m. on the 
6th. Just previously to seeing her master on shore, they, in Com- 
pany with the first mate of the Sandringham, proceeded to ascertain 
the extent of the leakage below, and found that the water was from 
six to seven feet deep in the shaft-alley and engine-room, and ail the 
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way from the bulk-head aft ; with the rear compartment leaking near 
the stern post. The defence did not call the first mate to contradict 
this statement. There was no diminution of water between 11 a. m. 
and 6 p. M. on that day. 

When the wreckers first took charge, at 6 p. m. of the 6th, the ship 
had sunk about seven feet in the sand, though some of the ship'a 
crew insist in their testimony that the depth was not more than four 
feet. In either case, the sequel showed that it was wholly beyond the 
power of steam-tugs, in any number, and of any capacity, to draw 
the ship off the beach as she lay at the hour last named, and no 
expédient was left for saving her except to lighten her of part of her 
cargo, to pump ont the ballast tank, to reduce the amount of water in 
her hold, and to gradually draw her out of the sand by heaving upon 
the cable attached to anchors planted out in the main, whenever the 
tide favored. With ail their exertions they did not actually move the 
ship for five days. When the officers and crew of the Sandringham 
left their ship on the evening of the sixth of November, as bas been 
stated, hermaster had himself despaired of being able, with thè ship's 
crew and instrumentalities, to save her. Although he had cables, 
anchors, and boats for planting them, he did not attempt at any time 
on the 6th to save his ship by the means which the wreckers em- 
ployed afterwards with success. He states that the weather and the 
océan swells were too severe for this. Whether or not at the time of 
leaving the vessel on the rocket apparatus of the life-savers, on the 
evening of the 6th, the master and his officers had any expectation or 
intention of returning at ail, does not conclusively appear. It is cer- 
tain that the master on that night, seeking personal safety on land, 
abandoned the ship in the face of danger absolutely to the wreckers, 
and did not offer or attempt to résume authority over her until after 
she had been safely brought into harbor a week afterwards. 

The ship, having survived the severe weather of the night of the 
6th, and the weather and the sea having considerably abated by next 
day, Capt. McKay and his crew returned to the ship on the 7th, and 
resumed the occupancy of their respective quarters on board. But 
they gave no assistance in the wrecking opérations at any stage of 
them, except that the engineer and firemen worked the ship's donkey- 
engine and winches in heaving upon the cable; and this, although the 
wrecking enterprise went on laboriously from the night of the 6th to 
the night of the 13th, when the ship was brought into harbor. 
V.10,no.5— 36 
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There is some contradiction in the évidence as to whether or not 
the bed on which the ship lay after she was beached was a quicksand. 
Admirai Smyth, in his Dictionary of Nautical Terms, defines this to 
be "a fine-grained, loose sand, into which a ship sinks by her own 
weight as soon as the water retreats from her bottom." It is imma- 
terial what name we apply to the sand ofE Cape Henry. The fact is 
that there, and ail along the coast southward for several hundred 
miles, the sand is a fine, movable substance, which, when a heavy 
body is resting upon it, retreats from under it by the action of the 
currents of the océan which there constantly prevail, leaving a bed 
into which the body sinks deeper and deeper the longer it remains in 
the position. There is no possibility of any substance, which, jn 
spécifie gravity is too heavy to float upon the surface of the water, 
being lifted out of its bed in this sand and floated upon the shore. 
AU the vessels that are beached upon the sands of this long coast 
invariably continue to sink, deeper and deeper, until they disappear 
from sight under the sea into the sand. 

The fate of the United States steam-ship Huron, wreoked off Kitty 
Hawk, November 27, 1876, was a notable historical exemplifi cation 
•of this characteristic of the sands of this part of the coast. 

When the wreckers took charge of the ship at 6 p. m. on the even- 
ing of the 6th, and with their cable took hold of her aft, and began 
to heave upon the cable attached to the anohors planted outside the 
breakers, they checked the wallowing and sinking proeess; but the 
ship had been there nearly 24 hours on the beaoh, and had already 
sunk some seven feet into the sand. The wreoking company con- 
sisted of the libellant, who remained in Norfolk to forward promptly 
whatever might be needed at the wreck; Capt. Stoddard, who had 
the gênerai direction of the wrecking opérations, and who remained 
moat of the time on theB. & J. Baker; Capt. Nelson, who had charge 
of the work on board the Sandringham; Capt. Orrin Baker, master 
of the wrecking steamer B. & J. Baker ; Capt. Oakley, of the steam- 
tug MoUie Weutz; and 80 or more other persons, composing the 
crews of the several vessels employed, and embracing the wrecking 
hands, a gang of about 30 of whom operated on the ship. Besides 
the vessels already named, the tugs Spring Garden and Gr. W. Eoper, 
the wrecking schooners Henrietta, Joseph Allen, and Annie Clark, 
three surf-boats, and the lighter Neptune, were engaged in the enter- 
prise. 
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The plan of opérations was to heave on the cable and take advan- 
tage of every tide to draw the ship off the sand-beach ; to lighten her 
by taking ofif cotton, and shipping the baies on tugs and schooners to 
Norfolk ; to keep down the leakage by active pumping ; and to pump 
out the great weight of water in the ballast tank. 

There were rough weather and strong océan swells during four or 
five of the several days during which the work was going on, which 
made it neeessary to pass the cotton from the deck over the port side 
of the ship, which was considerably listed upon her starboard side, 
to let it down into surf-boats run under her port side, and to carry it 
in thèse surf-boats across the breakers to the steamers and schooners 
outside. The weather and swell of the océan were sueh during thèse 
days that thèse steamers and schooners could not corne inside of the 
breakers without great danger. The work was the more tedious 
because it could not go on at night. Capt. Nelson says in bis testi- 
mony: 

" There was a line of breakers outside of where the ship was lying, from 
100 to 150 yards wide, where it is dangerous to cross during the day; and 
theref ore I wouldn't undertalie to do such thiugs at night. I was satisfied the 
[surf j boats would swamp if I did undertake it, and therefore I wouldn't run 
the risk of losing beats and men's lives. We couldn't work on the ship [at 
night] for the reason we couldn't see how to work in lowering cargo into the 
boats, and couldn't hâve lights in the hold of the ship loaded with cotton." 

The weather was at times such that the vessels receiving cotton 
from the surf-boats found it neeessary to put into Lynhaven bay at 
night. The surf-boats were pulled out across the breakers by their 
crews taking hold of a lead-line that was stretched from the ship to 
the vessel receiving the cotton outside. Occasionally they were rowed 
out when the weather would permit. The surf-boats were rowed 
back by their crews, and were towed, on one day by a tug, out to 
the windward from the receiving vessels, in order to give them a fair 
wind to return to the Sandringham by rowing. Owing to the danger 
attending the lifting of the baies over the port side of the ship and 
letting them down into the open boats tossed on the waves below, 
and the small number of baies that could be carried in each boat, 
the process of saving the cotton was slow and tedious ; but there were 
saved in this manner on the seventh, eighth, ninth, and eleventh of 
Noveraber an aggregate of 573 baies. 

It was fortunate tôt the ship that the wreckers sucoeeded in mak- 
ing fast their cable to her af t port before night on the 6th, the night 
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of the first storm which she encountered on the beach. By keeping 
a taut cable that night by meaus of the capstan and rope and pul- 
lies, they probably saved her from sinking hopelessly into the sand. 
By continuing to heave upon the cable afterwards, they gradually, 
after a few days, brought her stem around until she h ad attained a 
position approximately at right angles with the shore, across the 
course of the currents that run along the beach. When their hawser 
was first made fast, the ship was lying within 75 yards of low-water 
mark, and 150 yards inside the outer reef, and of the Une of break- 
ers 100 to 150 yards wide beyond. 

On Saturday, the 6th, and every day afterwards until Friday, the 
I2th, the sea was too rough for any of the wrecking steamers or 
schooners to coma along-side of the Sandringham ; either because of 
rough weather or of the océan swells that prevailed. Up to the night 
of the tenth of November no success had attended the efforts of the 
wreckers to pull the ship from her position on the beach. On that 
night she encountered a second storm, a heavy wind and sea striking 
her from the south-east at 11 p. m. In conséquence of the current 
then cutting the sand from under her port aide, she took a considér- 
able list towards the shore, and was in danger throughout the night 
of going over on her beam ends. The wreckers had to apply them- 
selves with great energy and détermination to the task of breaking 
up the cotton between decks, and moving it from the lower or port to 
the starboard side of the ship, in order to keep her from capsizing. 
By dint of hard work, continued through most of the night, they suc- 
ceeded in sufficiently righting the ship to save her from the danger 
of capsizing. The weather had been more or less rough ail day on 
the lOth, so that no cotton could be taken out of the ship even in 
surf-boats. On the llth it had sufficiently moderated to admit of 
the resumption of opération with the surf-boats. On the 12th the 
sea was smooth enough for the wrecking schoonera and steamers to 
corne along-side the ship, so that on that day as many as 476 baies 
were put off, or nearly as many as had been saved in the whole 
period of five days preceding in surf-boats. 

By the night of the 12th the whole quantity of cotton which had 
been removed amounted to 1,049 baies, which, the leakage having 
been stopped and the ballast tank having been emptied, so lightened 
the ship as to give strong hope of getting her afloat. The 1,049 baies 
of cotton which were removed from the ship were ail taken either 
from the upper deok or from between-decks. It is not true, as the 
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second mate of the ship testified, that 1,000 baies were taken from 
the lower hold. It is true that something less than 50 baies were 
taken from the hold for the purpoae of making room for a pump that 
was intended to be put in there by the wreckera ; but some of thèse 
baies were put back, and only the rest sent off the ship. The cause 
of the listing of the ship on the night of the lOth, from the starboard 
to the port side, was not the removal of 1,000 baies of cotton from 
the hold to the deck, as the second mate testified, but was the change 
of the carrent, which then eut the sand from under the port bilge of 
the ship, instead of the starboard bilge, as it had previously done. 
The ship was first got out from her original position on the llth, 
when she was moved about 30 feet. On the 12th she was moved 10 
feet, and on the morning of the 13th, 50 feet.* It bas already been 
stated that this was done by heaving on the cable with the ship's 
winches, worked by the ship's engines, engineer, and flremen, under 
the direction of Capt. Nelson. About 8 p. m. on the 13th the ship 
was finally got afloat, and was puUed out into deep water beyond the 
breakers by a tow from the steamer B. & J. Baker, aided by her own 
engines, which had been fired up. Her tow Une was then cast off, 
and she steamed into Norfolk harbor under the command of Capt. 
Stoddard, arriving there about midnight. 

It was fortunate that she was got afloat just when she was, for she 
thereby escaped by half an hour a heavy wind and swell from north- 
eastwardly that then set in; that partioular swell lasting several 
days after the wind had sunk to four miles an hour. 

In the saving of the Sandringham and her cargo there was no lack 
at any stage of the undertaking of men or vessels or material in any 
partioular, and the enterprise was thoroughly sucoessful; the ship 
having been brought safely into port so little injured that she soon 
afterwards steamed off to Baltimore for repairs, and not a baie of 
cotton having been lost. 

So unusual and unexampled was the success of this enterprise that 
it naturally suggests the question whether the fortunate resuit was 
owing to the skill of the men in charge, or to the mildness of the 
weather, the modération of the sea, and the absence of risk and dan- 
ger in the wrecking opérations. 

*ïhese figures are lakeii from the log-book, whicli is not évidence against 
the libellant. I supposé they are a slip of the pen, and that yards or fathoma 
were intended. Libellant's witnesses make the distances greater than if the 
log-book meant feet. 
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In regard to the first question, it may be safely stated that the 
wrecking offieers who conducted this enterprise were men of extra- 
ordinary skill and expérience in the business of wrecking; and that 
they were furnished on this occasion liberally and promptly with 
every appliance that was requisite for this work. The libellant is a 
wrecker by profession and of a life-time's expérience. He had at 
command at the time of the salvage under considération, as the créa- 
tion of a heavy outlay of capital, estimated by some of the witnesses 
in this cause at as muoh as $100,000, a complète outfit of wrecking 
vessels, implenients, and material. 

Per contra, it is shown by an inventory of the priées at which thèse 
various articles were valued to the Baker Wrecking Company, on a 
récent occasion, that the aggregate proceeds of sale of the larger part 
of them was only $25,575. The libellant contends, however, that the 
lowness of thèse priées was owing to the absence of compétition for 
euch property, in conséquence of the gênerai discontinuance of the 
wrecking business that bas taken place on the Atlantic seaboard, from 
wLich cause the priées were but nominal, and far below the original 
cost of the articles inventoried. He contends, also, that this sort of 
property is peculiarly liable to waste, detoriation, and loss; and 
always sells, at second hand, at great sacrifice. Be this as it may, 
the fact remains that the libellant's assortment and outfit of wrecking 
vessels, apparatus, implements, applianoes, and supplies of ail kinds 
was very large. 

Capt. Baker had been long at the head of the principal wrecking 
Company of the Atlantic sea-board; is reputed one of the most ex- 
perieneed and successful wreckers of his day; and his establishment 
was, at the time of this service, the only one south of New York that 
had survived the evil fortunes that hâve for a long period beset the 
wrecking business on this coast. The earnings of his firm in a 
period of 10 years had amounted to the aggregage sum of $811,425; 
and his outlays during this period were $700,000; to which must be 
added the loss and dépréciation of stock in the wrecking business. 
Capt. Stoddard had been a partner, but was not so in November, 
1880, and engaged in this spécial enterprise on a spécial agreement. 
His compensation was only $10 a day; but the libellant was in debt 
to him, and he hoped to make his debt good. 

By réputation Capt. Stoddard is probably the best wrecker on the 
Southern Atlantic coast. He bas followed the sea the greater part of 
his life, and has been engaged in the business of wrecking, as a pro- 
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fession, fox many years. He bas had more expérience in the busi- 
ness than any man on this coast, except Capt. Baker, and is still in 
the vigor of manliood. 

Capt. Nelson, Capt. Cole, and Capt. Orrin Baker are also wreckers 
of mauy years' practical expérience, and of the highest repute in the 
profession. Thèse are ail men of high personal character, and good 
standing as members of society. They operate as wreckers along 
the whole Atlantic coast of the United States south of New York, and 
are sent for from far and near. 

The crews of the wrecking vessels were employed by the year. 
This insured familiarity with their duties, but did not insure the 
extraordinary exertion which is inspired by the lively expectation of 
the extraordinary rewards of salvage services. It is quite probable, 
as is contended by the defence, that some of the working gang who 
were employed in this enterprise were of the class of common labor- 
ers, who were without spécial expérience in the wrecking business, 
and were paid but ordinary wages, Yet, on the whole, the évidence 
in this case establishes the conviction that if success in a wrecking 
enterprise eould be insured by large expérience, approved skill, and 
perfeot appointments, this particular enterprise had the benefit of ail 
thèse conditions of assured success in a high degree. 

On the question whether the weather and sea were such as to ren- 
der the service of the wreckers in this enterprise one of risk, danger, 
and difficulty, there is some contradiction in the évidence in the case. 

There was undoubtedly a storm on the night of the 6th which put 
the ship in great péril, and which would in ail probability hâve caused 
her to bilge and break up, and possibly to bave sunk in the sand 
hopelessly beyond recovery, but for the wreckers having planted their 
auchors and made fast their cable to her on the afternoon before. 
There was undoubtedly another storm on the night of the lOth, which, 
by the changed action of the current upon the sand-bed under her, 
nearly oapsized the ship; and would bave done so, but for the hard 
work performed by the wreckers on board in breaking up the cotton 
between-deeks and shifting it from the lower to the upper side of the 
careened vessel. On both occa,sions the ship was in great danger 
and péril, and was rescued from them by the exertions of the wreck- 
ers. The surf-boating of the cotton was undoubtedly rendered nec- 
easary, during the intervais between the storms, by the rugged condi- 
tion both of the weather and the sea. 

Though denied by McKay, the engineer Watson, and second mate, 
it must bave been true that there was no time between the 
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night of the 6th and the morning of the 12th in which the wrecking 
vessels could safely hâve corne inside of the breakers, and lain along- 
side of the ship and taken cotton from her. The same condition of 
the weather and sea made the process of delivering the baies of cot- 
ton from the hsted ship into the surf-boats, and conveying them many 
hundred yards across a wide Mne of breakers, a work of danger, both 
to life and to property, requiring for its avoidance much skill and care. 
It is difficult to read the wbole évidence in this case and then to 
question thèse facts as to the two storms, and as to the work of the 
surf-boats. 

Three of the witnesses for the ship discrédit their own testimony 
by statements signally untrue, and I hâve no choice but to reject it 
when it is in conflict with the évidence of the wrecking offieers ; and 
their testimony is the more open to distrust from the fact that the 
first mate of the ship was not examined on the principal points in 
dispute. 

Although the reports of the weather and sea-swells made at the 
signal office at Cape Henry do not show during the whole period of 
this service as bad a condition of weather and sea as was testi- 
fied to by the wrecking offieers, still it is probable that this par- 
tial conflict of testimony is more apparent thau real. On that part 
of the ooast the wind and sea-swells are not necessarily simulta- 
neous. It is well known that often there are high winds witliout much 
swell, and, on the other hand, heavy swells in fine weather. Tiiat the 
reports from the signal station at Cape Henry, put in évidence by the 
defence, do not in some respects correspond with the testimony of 
mariners, speaking from their personal expérience, is doubtiess owing 
partly to the fact that the observations at the signal station are made 
only seven times in 24 hours, at a point on the coast where the 
changes of wind and current are fréquent and sudden ; partly to the 
fact that they are made by theoretical men on shore, whose position 
is essentially différent from that of practical seamen actually encoun- 
tering the éléments out upon the waters; and partly to the fact that 
the nomenclature of the signal service, which is purely scientific and 
arbitrary, differs from that of seamen, which is conventional. 

For instance, the men of the signal station say that the wind is 
not "high" until it blows at the rate of 35 miles an hour; is not a 
"gale" until it attains a velocity of 45 miles; and does not become a 
"storm" until it exeeeds the rate of 50 miles an hour. Mariners, 
however, who buffet the winds, use a nomenclature which refers to 
sensible effects rather than to mathematical précision, and to veloci- 
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lies appareutîy as great but often mueli less than are indicated by 
Bcientilie instruments, There is accordingly observable, in some of 
the testimony taken in this case, a discrepancy between scientifie 
reports of winds and swells at Cape Henry, made from instrumental 
observations taken on shore, and tbe statements of seamen ^ho were 
engagid in the vessels and surf-boats outside. And, as I am under 
the noce^sity of passing upon the relative value of this testimony, I 
am frec to say that I am not inclined to repose entire confidence in 
the reporls of the officers of the signal service as to facts out at sea, 
when they conflict with testimony of experienced and crédible sea- 
men. Indeed, thèse reports eannot be received between parties to a 
litigation as évidence in the strict légal sensé. They lack the two 
sanelione necessary to the validity of légal testimony, viz., that of 
being given on oath, and that of being subjected to the opportunity 
of cross-examination. 

The courts are doubtless at liberty to take judicial notice of thèse 
reports as historical minutes of the course of natural events; but 
they certainly are not bound, and perhaps not at liberty, to give full 
credence to them in préjudice to the interests of litigants, vrhen con- 
tradicted by the testimony of practical mariners of unquestioned 
credibility. The dépositions of experienced mariners as to events of 
which they hâve practical knowledge, given on oath and under cross- 
examination, is certainly a higher grade of évidence than such reports; 
and where the witnesses are well known andenjoy a character beyond 
impeachment, it must be preferred. No doubt the scientifie reports 
are true, mathematically, as of the isolated points of time and place 
to which they refer ; yet ail naked mathematical facts occurring in the 
course of nature are more or less modified by circumstances which 
do not appear in the barren scientifie minutes which record their 
occurrence. If a surf-boat crossing dangerous breakers in a high 
wind on a sea-swell is suddenly caught up and capsized, the prop- 
erty on board lost, and the men drowned, the collision of éléments 
which aetually did occur, and did produce the catastrophe, may not 
be denied to hâve occurred on the faith of a minute taken an hour 
or two before or afterwards, at the nearest signal station on shore, 
showing that the wind was the time not blowing a "gale," but only at 
the rate of 44 miles an hour, and that the swell was "light south- 
east." 

\ swell that is light along the shore may produce angry, roaring, 
enguliing breakers out on a reef but a few hundred yards off. If the 
witness to nautical facts be an intelligent person of expérience and 
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approved credibility, a court oî law must belisve what he says under 
oath and under cross-examination, concerning facts which hâve oc- 
curred within his own knowledge, in préférence to the isola ted min- 
utes of an ofGcer who was not on oath and was not cross-examined 
as to any of the explanatory circumstances which may hâve existed 
at the time. Yet I am free to admit that thèse minutes often afford 
to a court invahiable assistance in correcting extravagances of state- 
ment on the part of ignorant or unscrupulous witnesses. 
The values agreed upon for the property saved are : 

For the ship, valued in Baltimore, - - - - - $ 36,000 

For the cargo, - 150,000 

For the freight from Galveston to Liverpool, ... 14,000 



$200,000 



After the ship was valued repairs were put upon her which cost 
$13,677.59, 

THE LEGAL FEATUBES OF THE CASE. 

To the case whose leading facts hâve thus been recited I am now to 
apply the principles of the law of salvage, and ascertain by their 
guidance the amount of money to be awarded for the successf ul service 
which has been described. Although it is true that this amount lies 
within the discrétion of the judge, yet he is not at liberty to render 
an arbitrary judgment at his own individual discrétion or caprice, — a 
ritsticumjudicium, — but must be governed in his award by the teachings 
of précédents and the recognized principles of the law of salvage. That 
this is a case of salvage — that is to say, a case for bounfy as well as 
wages — is conceded by the respondent, who admits that one-tenth of 
the value saved would not be an undue compensation. The libel- 
lant claims half, and my own duty is simply that of determining the 
amount of compensation to be awarded. Being a case of salvage, it 
is not one of mère wages, pro opère et labore, nor a case of quantum 
nieruit, in the sensé that the work is to be paid for in an amount ascer- 
tained by applying the ordinary rules of rémunération for personal 
services; but it is a salvage claim for services which could not hâve 
been compensated at ail except in the event of success, and which 
not only embraces wages for the work and labor done, and adéquate 
rémunération for outlays of time, labor, and means according to their 
actual value, but also embraces a reward for having roscued property 
from the péril of the sea, under circumstances of risk and danger to 
the salvor and his property, and in the face of the contingency of get- 
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ting nothing at ail in the event of failure ; a reward so libéral as not 
only to satisfy suoh reasonable expectation of extraordinary compen- 
sation as prompted this particular adventure, but also to serve as an 
iuducement to like exertion by salvors in future cases of péril and 
doubtful success. 

Chief Justice Marshall alluded instructively to the policy of the 
law ofsalvage in the casa of The Blaireau, 2 Cranoh, 266, in the fol- 
lowing terms : 

" If the property of an individual on land be exposed to the greatest péril, 
and be saved by the voluntary exertions of any i)erson whatever; if vaUiable 
goods be rescued from a house in fiâmes, at the imminent hazard of life, 
by the salvor, — no rémunération in the shape of salvage is allowed. The act 
is highly meritorious, and the service is as great as if rendered at sea; yet 
the claim for salvage could not, perhaps, be supported. It is certainly not 
made. Let precisely the same service, at precisely the same hazard, be ren- 
dered at sea, and a very ample reward will be bestowed in the courts of jus- 
tice. If we search for the motives producing this apparent prodigality in 
rewarding services rendered at sea, we shall find them in a libéral and enlarged 
policy. The allowance of a very ample compensation for thèse services, -one 
very much exceeding the mère risk encountered and labor eraployed in efifect- 
ing them, is intended as an inducement to render them, which it is for the 
public interests, and for the genenil interests o£ humanity, to hold foilh to 
those who navigate the océan." 

In the case of The Henry Eubank, 1 Sumn. 400, Judge Story gave 
expression to similar views : 

"The law does not stop short with a mère allowance to the owner of an 
adéquate indemnity for the risk so taken. It has a more enlarged policy and 
a higher aim. It looks to the common safety and interest of the whole com- 
mercial world in cases of this nature; and it bestows upon the owner a libéral 
bounty to stimulate Mm to a just zeal in the common cause, and not to clog 
his voyages with narrow instructions which should interdict his master from 
salvage service. * * * The law offers not a premium of indemnity only, 
but an ample reward, measured by an enlightened liberality and forecast." 

Of course this libéral policy of the courts thus announced must not 
be abused to the extent of encouraging or ministering to a spirit of 
avarice and greed. Another American jurist of the early part of our 
century, Judge HopMnson, in the case of The Elvira, Gilpin, 60, says 
that to a just and fair rémunération for the labor, hazard, and ex- 
pense which a salvor has encountered — 

" The court, govenied by a libéral policy, will add a reasonable encourage- 
ment, which the generous and humane will hardly need, to prompt men to 
exertions to relieve thotr fellow-men in danger and distress. But we must 
remember that the policy of the law is not to provoke or satisfy the appetite 
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of avarice, but to hold out an inducement to sucli as require it, tomake extra- 
ordlnary efforts to save those who may be eiicompaaséd by périls beyond their 
own strength to subdue." 

Salvage, therefore, is a reward or bounty, exceeding the actual value 
of their services, given to those by means of whose labor, intrepidity, 
and persévérance a ship or her goods hâve been saved from ship- 
wreck or other dangers of the sea. 1 Bell, Com. 592. How to give 
such récompense as may fairly reward the labor, intrepidity, and per- 
sévérance of salvors, and encourage them to exertion and honesty in 
relieving ships, goods, and persons in danger, and at the same time to 
prevent excessive exactions in the moment of alarm, is a difficult 
problem ; and a court must deal with eaeh case before it according to 
its own particular circumstances, and with référence to the libéral 
aims of the law as explained by the jurists whose expressions hâve 
been quoted. It may be laid down as a cardinal principle of salvage 
that the rate of compensation to be allowed in any case must not only 
contémplate the labor and exertion and danger attending the partic- 
ular enterprise, but must be so libéral, if the condition of the fund at 
disposai permit, as to attract publie attention ; the court looking not 
merely to the exact quantum of service performed and its actual value, 
but to the gênerai interests of navigation and commerce, which dé- 
pend for protection upon services of this charaeter. 

I hâve emphasized this latter feature of the policy of the law of 
salvage, because there is a growing complaint among wreckers and 
salvors that the admiralty courts of our Atlantic coast, more particu- 
larly those of New York, hâve until quite recently been disposed for 
a long time to ignore it in their awards of salvage, and to confine 
themselves too much to the quantum menât view of the value of sal- 
vage services. Whether the policy of the courts has been too re- 
strieted or not in this respect is not for me to say; but the fact is, 
whether resulting f rom this or other causes, that almost every wreck- 
ing Company which bas operated along the Atlantic seaboard in the 
last 50 years lias ceasod to exist. 

In this country we bave no législation having for its object the 
encouragement of salvors, like the merchants' shipping act of Great 
Britain, 17 & 18 Vict. c. 4, §§ 458 et seq.; and the duty of affording 
this encouragement devolves upon the admiralty courts; and I think 
it 18 generally eonceded that unless thèse courts are more libéral in 
their awards of salvage than tliey were for a considérable period until 
recently, the business of wrecking as an organized pursuit, conducted 
by rei-utable men, will sooii be wholly abandoned. Certainly, if it be 
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the policy of the law and of humanity for the courts to encourage by 
libéral bounties the rendering of aid to persons and property in péril 
at sea, that encouragement ought not to be doled out so illiberally as 
to destroy ail organized and reputable -wreoking companies on our 
sea-board. 

I dp not propose in the case at bar, however, to make any violent 
departure from the policy of our American décisions. I think a 
more libéral policy bas already been inaugurated in most of our 
courts, especially by the suprême court of the United States; its 
décisions in the cases of The Camanche, 8 Wall. 448, and The Black- 
wall, 10 Wall. 1, being conspicuous pioneers in the Une of a lib- 
éral policy. 

The récent cases in the English high court of admiralty of The 
Hebe, L. E. 4 Pro. Div. 217, and of The Craigs, L. E. 5 Pro. Div. 
186, indicate a liberalized policy in England also. 

The leading considérations to be observed in determining the pro- 
portion or amount of an award for salvage service are well defined. 
I do not know where they are more explicitly stated than in the 
instructions given in 1865 by the British board of trade to the re- 
ceivers of wrecks of Great Britain. Embodying the resuit of the 
décisions of the English and American courts of admiralty, the board 
of trade then laid them dowu as follows. We are to consider : 

(1) The degree of danger from which the lives or property are rescued. 

(2) The vahio of the property saved. 

(3) The risk incurred by the salvors. 

(4) The value of the property employed by the salvo., in the wrecking 
enterprise, and the danger to which it was exposed. 

(5) The skill shown in rendering the service 

(6) The time and labor occupied. 

Thèse are the ingrédients which must enter, each to a greater or 
less degree, as a sine qua non into every true salvage service; and to 
thèse I will add, not as an ingrédient so much as a considération to 
be taken into view : 

(7) The degree of success achieved, and the proportions of value lost and 
saved. 

Employing the language of well-settled law, the board, in the same 
instructions, among other things, say : 

"In estimating the degree of danger regard shonld be had to the damage 
sustained by the vessel itself, the nature of tlie locality from which she was 
rescued, the season of the year when the services were rendered, and, if the 
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weather at the time was not tempestuous, the probability of its becoming so, 
aad the ignorance or knowledge, as the case may be. of the master or other 
person on board the vessel." 

With thèse points in \iew, I will comment briefly upon the case of 
the Sandringham. 

1. That the ship was in imminent danger, at several periods of the 
work of saving her, is perfectly plain. Her master, Capt. McKay, 
had utterly despaired of saving her himself. She had beached at 5 
p. M. on the fifth of November. He had left her two hours afterwards 
to call for help, and did not return until 12 m. the next day. During 
the early morning of the 6th, when it may hâve been practicable for 
him to lay his anchors outside by using the ship's boats, and to hâve 
taken measures for puUing her off the beach with a cable, as was 
actually done in the sequel, he failed to make the effort, and did noth- 
ing during the 24 hours after the ship had beached, even to prevent 
her from thumping against the ground. In fact, he did nothing at ail 
for 24 hours, for the help of the ship, except to keep the pumps going 
part of the time. It is abundantly proved that when the wreckers 
took charge, whatever might hâve been the case before, the ship was 
too deep in the sand, and had too much water in her hold and in the 
ballast tank, and too much avoirdupois of cargo on her decks, to be 
got off the beach by tugs or tows of any degree of power. 

There was no recourse but to plant anchors out beyond the breakers 
to lay a cable to them from the ship to lighten her of the burden upon 
her, and then to pull her off shore — none of which her own master 
and crew were capable of doing. 

The resuit shows that this course had become indispensable at 6 
p. M. on the 6th, when the wreckers took charge ; for with ail their 
extraordinary force of men, material, and machinery the wreckers 
were unable for five days of lightering the ship, and of constant heav- 
ing on the cable, to wrench the ship out from the dangerous sand- 
bed in which Capt. McKay left her; and, even on the fifth day, they 
succeeded in moving her, according to the log-book, only 30 feet.* 
That the condition of ship and cargo was hopeless without the aid 
of the wreckers, is shown by her master's failure to do anything for 
her relief for 24 hours after the beaching ; by his earnest calls for 
helpi from Norfolk; and by leaving his ship with her crew to seek 
Personal safety, apparently in despair of her, 24 hours after the 

*See note on page 565, where it is conjectured that the second mate meant 
yards or fathoms when he wrote feet in the log-book. 
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beaching, wlthout expressing any intention to return ; îndeed, it i& 
self-confessed. The ship was in bo great danger during the night 
after this abandonment, (the night of the 6th,) from the storm that 
came on, that it is not unreasonable tooonoh;de that she would hâve 
bilged and broken up, so that it would hâve been necessary to hâve 
removed her cargo by ganpowder, if the "wreckers, fortunately getting 
a hold on her -with their cable at 6 p. m., had not stood manfully by 
her ail through the night, holding her firm with their cable, made 
tant by means of the capstan, and by means of rope and tackle ; for 
they were unable to use the ship's engines on the winches by reason 
that the ship's engineer had banked his lires and locked the engine- 
room before going on shore. Moreover, the ship was not only in 
this immédiate danger of hopeless wreck, but there was no help 
within reaoh, whieh would hâve been at ail adéquate to the emer- 
gency, except that whioh was furnished with promptness and ampli- 
tude by this défendant. 

The ship was again in equal danger on the night of the lOth, and 
was a second time saved by the stout efforts of thèse wreckers. Still 
again, on the 13th, when she had been finally got afloat by efforts 
exceptionally judieious, skilful, and successful, she escaped by less 
than an liour another storm more dangerous than either of the first 
two, which came on as she was entering Chesapeake bay, and which 
would hâve beached her a second time if she had remained but a little 
while longer outside. For it is not true, as some contend, that nar- 
row escape from a subséquent storm by means of the forecast, skill, 
and expertness of salvors is not to be considered in cases of this char- 
acter. See remarks of the courts, passim, in Tlie Earl of Eglinton, 
Swabey, 8, and The Birdie, 1 Blatchf. at p. 240. See, also, 2 Par- 
sons, Shipp. & Adm. 284, 285. 

As to the question of dereliet, it bas no other connection with this 
case than as an incident of the danger in which the vessel was when 
the salvage service was undertaken. A vessel may be a dereliet in 
the eye of the law, and as affecting the amount of the salvage reward, 
though it may not bave been a dereliet in fact. It bas been held 
that if a master and crew leave their ship for the saf ety of their lives, 
a mère intention of sending a steamer after her does not take away 
from her the character of a légal dereliet. The Coromandel, Swabey, 
205. If a ship be abandoned by a master and crew, sine spe recuper- 
andi, (without hope of recovering her by their own exertions,) which 
was the case as to the Sandringham and her cargo, it bas been held 
to be a dereliet in so far as the amount of the salvor's rémunération 
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is concerned. The Genessee, 12 Jurist, 401; The Columbia, S Hag- 
gard, 428. But the question of derelict is no longer of much impor- 
tance in cases where the amount of salvage claimed does not exceed 
half the value of the property saved. 

2. The ship and her cargo having been in extrême péril, and been 
saved, the second considération is as to the value of things saved. In 
this case the value of the cargo, $150,000, was readily ascertained 
by the market priées of cotton. The value of the ship was fixed at 
$36,000 by the sarvey that was ordered soon after she was brought 
otf the beach into port. In her then apparently dilapidated condition, 
and in the reasonable appréhension that she might bave been strained 
by lying for a week on the beach, this valuation may bave been much 
lower than was justified by subséquent developments. She was re- 
paired at the cost of only $14,000, which placed her value when in the 
hands of her owners, ready toset sail for Liverpool, at only $50,000, 
which was probably not much more than half her real value. If the 
salvage is to be estimated by a percentage or proportion, it might be 
just for me to consider this state of the case in fixing the award ; but 
as the valuation has been treated at the hearing as a thing agreed 
upon and not in dispute, I will consider the value of the ship to bave 
been only $36,000. 

As to the freight, the saving of ship and entire cargo put the ship 
in condition to malie good her con tract of afifreightment by complet- 
ing her voyage, and earning the entire freight agreed upon. It bas 
always been claimed, and with some reason, that in such a case as 
this the whole freight should be estimated in making up the aggre- 
gate value, part of which is to be awarded for salvage. I think, 
however, the weight of authority has settled that the freight to be 
considered is only such proportion as the distance at which the sal- 
vage service was rendered from the port of departure bears to the 
whole voyage. In the présent case, the distance of Norfolk as be- 
tween Galveston and Liverpool being about half way, the value of 
freight to be considered must be half the whole, or $7,000. The 
Norina, Lush. 124; Jones, Salvage, 91. 

3. As to the risk incurred by the salvors in this case, though their 
labor was long-continued, it cannot be regarded as having involved 
extraordinary risk to men experienced in wreeking, and accustomed 
to the dangers of the sea. Eisk to salvors is only of importance as 
affecting rémunération. It is not a neceasaiy élément in salvage, 
but only a circumstance to be considered as enhancing their reward, 
if the risk be greai. Jones, Salvage, 4; The Pericles, B. & L. 80; 
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The Bomorsund, Lush. 77. I do not think the risk to the persons 
of the salvors of the Sandringham and cargo, experienced seamen 
as they were, was great enough to materially enhance the award in 
this case. 

4. The value of the property of the libellant which was employed in 
this enterprise is not shown with accuracy anywhere in the évidence 
in the case. The steamers, schooners, barges, boats, and some of the 
material that were employed are mentioned in the dépositions ; and 
there is scattered évidence indicating their approximate value. I 
judge from ail that appears on the subject that the property sent to 
the rescue of this ship by the libellant must hâve been worth, cer- 
tainly must bave cost, at least $50,000. This property, from the 
nature of the business in which it was used, was not insurable, and 
was neeessarily put at hazard on a dangerous coast, in the stormy 
month of November, in a wrecking enterprise conducted among reefs 
and breakers close to the land. Thèse ciroumstances must in justice 
be brought into considération in estimating the salvage to be awarded 
in this case. 

5. Of the skill shown in this enterprise, occurring where it did and 
when it did, and occupying a full week, the highest proof is its com- 
plète Buccess. Indeed, the fact that thèse wreckers accomplished 
their work so very thoroughly and suceessfully as they did, is used 
by the respondent as an argument that it could not hâve been labori- 
ous, diiScult, or hazardous. But I think the évidence in the cause 
forbids such an inferenee. It shows that the task performed by thèse 
wreckers was exceptionally arduous, faithful, and meritorious; and, 
in such a case, the court is forbidden by one of the fundam entai 
maxims of the law of salvage to treat the complète suecess of the 
enterprise in any other light than as entitling to an enhancement of 
reward. To treat the fact of suecess as depreciating the merit of 
such an enterprise, would be to eut up by the roots the whole theory 
and policy of the law of salvage. Suecess is, indeed, not always the 
test of merit; but yet nothing could be more subversive of ail good 
policy in human affairs than the opposite doctrine, that it is a proof of 
demerit. Of course, the idea cannot be tolerated in the présent case. 

6. The time and labor occupied in this enterprise were extraordi- 
nary, and such as are shown by but few admiralty cases. There were 
half a dozen or more considérable vessels, several surf and other 
boats, and nearly 100 men engaged every day for a week; and the 
work was done in rough weather, at a tempestuous season of the year, 

v.lO.no.o— 37 
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•when it was necessarily attended by muoh exposure, both of property 
and person. It went on for a week. The wreckers were laboriously 
employed, not only in the day-time whenever the weather and sea 
wonld permit, but on one or two occasions in the night-time when the 
ship was in especial danger. This extraordinary length of time and 
extent of service must, in justice, enter prominently into considération 
in determining the amount due this libellant. 

I corne now to consider the more gênerai relations of this case to 
the law of salvage. It would be an unprofitable task to examine in 
détail the many décisions in salvage cases that bave been cited by 
counsel on each side from the admiralty reporters in their exhaustive 
studies of the subj ect. A peculiarity of admiralty cases, more marked 
than in those illustrating any other branoh of the law, is that there 
are seldom any two cases that are alike in more than one or two of 
their features; while they are so dissimilar in ail other features as 
rarely to afford much ground for saf e comparison. But I think they 
do show generally that the old rule of allowing to the salvors, arbi- 
trarily, in every case, half the values saved, no longer obtains. In- 
deed, that rule came at last to so revolt the courts of admiralty that 
in their répugnance to it they went far towards the other extrême, and 
manifested a temper to confine tbemselves too much in their awards 
to the quantum meruit estimate of salvage services. There bas lat- 
terly, however, been a récurrence from extrême views in that direction 
to the middle ground, of adapting the amount allowed to the circum- 
stanees of each particular case; giving always the quantum meruit, 
and giving also, when the case admits of generous treatment, as libéral 
a bounty Sks may be just and proper. For there are many cases in 
which, however meritorious the service may hâve been in respect to 
ail the ingrédients of salvage service that hâve been discussed, and 
however anxious the courts may hâve been to grant the bounty, yet 
the fund in hand for disposai did not aiïord the allowance of more 
than "adéquate rémunération." 

Admit that a ship and cargo hâve been in great danger, and that 
the services of the salvors hâve been exceptionally meritorious, and 
Buch as ought to be rewarded by the court with libéral hand ; yet how 
obvions is the reflection that this may not be done at ail with any 
justice in some cases, but may be justly done with free hand in oth- 
ers. And this brings me to the seventh considération proper to ba 
observed in an ordinary salvage. 
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7. In the case of the Isaac Allerton, Marvin, Wrecks & Salvage, 
122, (note,) the court in awarding half of $96,000 for salvage, said: 

" It is a settled rule of décision in tlils court, from v, hich it rarely or never 
départs, that the amount of salvage in a case where the vessel is lost shall be 
less, tliough the proportion may be greater, than in a case where the vessel is 
saved, eœteris paribas ; and, in proportion somewhat to the promptness and 
skill with which a vessel is rescued from péril, is the reward to be inereased. 
The reasons for this rule are several, but one is very obvions. VVhen the ves- 
sel is lost there is usually a great loss of property; and we are not to aggra- 
vate this loss by charging the little that may be saved with a greater salvage 
than the claims of simple justice to the salvor may demand; and the claims 
of simple justice to the salvor do not, ordinarily, extend beyond a f air com- 
pensation pro opère et Idbore. Ail beyond this is gratuity, given or withheld 
by the courts upon grounds of public policy. When the vessel and a large 
amount of property hâve been lost, and a fragment only saved, there is little 
reason, and less means, for giving gratuities. But when the vessel and entire 
cargo bave been rescued from certain péril, a substantial service bas been ren- 
dered the owners by preventing a loss ; they can afiford a more libéral reward ; 
and Sound policy dictâtes the propriety, and the amount of property saved 
furnishes the means, of making a libéral rémunération. Hence the interests 
of owners and wreckers are made to harmonize." 

Of course the leamed judge, in the foregoing Just observations, 
does not intend to déclare that there are no cases in which salvors 
are to be allowed a libéral bounty over and above ordinary wages, 
even though much property was lost and its owner distressingly im- 
poverished; but in the great majority of cases bis principle is emi- 
nently just, and I thoroughly concur in the rule of action which he 
propounds. And therefore I do not agrée with counsel in this case 
in their opposing viewa on the question whether the percentage 
allowed for salvage shall be less on large values rescued than on 
small ones, or whether it shall be greater. I think, with the court, 
in the case of The Isaac Allerton, that the proportion of the property 
lost must enter into considération. In a case in which, out of prop- 
erty worth $200,000 in danger, only the value of $50,000 was res- 
cued, I would give a smaller percentage for salvage than I would in 
a case where, other circumstances being equal, property worth $50,- 
000 was in danger and was ail saved. In the first case, other cir- 
cumstances being the same, and the service such as equally to deserve 
a libéral allowance, I might feel it unjust to give more than one- 
tenth; while, in the second, I might thing it equally unjust to allow 
less than one-half. 
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The many cases cited in the arguments of counsel show, appar- 
ently, a great latitude of discrepancy in the amounts of salvage de- 
creed; yet I think if they are studied with some référence to the 
proposition set forth in The Allerton Case, they can be well nigh har- 
monized. Bat, whether with or without référence to this considéra- 
tion, I will now proceed to notice some of the cases cited at bar. 

In the case of The Thetis, 3 Haggard, 14, much relied upon by 
counsel for the respondent, one of his Britannic majesty's ships, hav- 
ing on hoard buUion to the amount of $810,000, belonging to private 
persons, sank off the Brazilian coast in a cove or inlet between two 
islands. The salvage was effected by vessels and their crews of his 
majesty. It was a case, as the judge said, "quite out of the ordinary 
class of salvage cases;" alluding, I suppose, to the fact that the 
treasure was private property, was iost by a public vessel, and was 
recovered by ships and persons in the government service. It had 
been for a long time held in England that where persons in govern- 
ment employment efifected salvage, they were to be allowed "adéquate 
rémunération;" but it had not been held that they should also be 
allowed the stimulent of the bounty which is awarded to voluntary 
salvors who are not employed in the public service. The case is 
described in the syllabus as one of "salvage of private treasure and 
government stores (Iost on board a king's ship) by oSicers and men 
of the royal navy. Comparative claims of the admirai and subordi- 
nate officers. One-fourth of gross value awarded. Upon appeal a 
further sum awarded of £12,000, ($60,000.) Gross quantity of the 
treasure recovered, £157,000, ($785,000.) The whole sum deducted 
for salvage, admiralty claim, and for expenses being £54,000, ($270,- 
000.)" The work of salvage had consumed 18 months, aud had em- 
ployed a good many men, and several ships, as well as expensive mate- 
rial. Hère there was loss by a public ship of nearly half of a private 
treasure. The salvage was performed by public vessels, and by per- 
sons in government service; and, notwithstanding the outright loss of 
nearly $25,000, there was allowed in the form of salvage (or further 
loss) more than one-third of what was saved. In the previous case 
of The Mary Ann, 1 Haggard, 158, the question was whether the 
officera and crew of a revenue sloop of his Britannic majesty, whose 
duty it was to give aid to distressed British vessels, should be awarded 
salvage in a case in which they had come to the aid of a ship in great 
diatress, bound from Jamaica, and found in utter helplessnesa oËf the 
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western eoast of Ireland. She had been under contînued stress of 
weather, was full of water, was out of provisions, and was driftiog 
fast towards the rocks. She was boarded, and the ship and cargo, 
though greatly damaged, saved. The demand of the libel was "for 
rémunération of salvage services," not for the extraordinary bounty 
given to voluntary salvors. The court said: 

" Undoubtedly the parties may fairly claim a rémunération. Although tlie 
ship belongs to the state, and although there is an obligation upon king's 
ships to assist the merchant vessels of this country; yet, when services hâve 
been rendered, those who confer them are entitled to an adéquate reward." 

In this case there had been great loss ; there was far from a com- 
plète saving of property; it was saved by men whose duty it was to 
attempt the task ; and yet, although the salvors demanded and could 
only recover a fair rémunération for their services, the court awarded 
one-tenth. 

In the case of The Amérique, 1 Am. Law & Eq. 17 ; S. C. L. E. 
6 Priv. Co. App. 468, only 10 per cent, was given, although there 
was 110 loss of ship and cargo, the steam-ship Amérique having been 
found floating in the océan abandoned by officers, orew, and passen- 
gers, and having been simply towed into port. It was a case of tech- 
nical derelict, but the other ingrédients of a salvage service were 
wanting. The court gave but one-tenth, on the express ground that 
the services rendered were inconsiderable, and the demand out of ail 
proportion to them. When enterprising mariners find a ship worth 
hundreds of thousands of dollars floating quietly on the océan, it 
does not require the stimulant of a 25 or 50 per cent, bounty to inspire 
them to tow her into port. The court looked at the reason of the 
law, and not at the letter, in this case, and refused to "stick in the 
bark." 

In the American case of the Steam-ship Swiftsure, 4 Fed. Eep. 
463, the ship, mistaking the channel, went ashore on the sand beaeh 
north of Cape Charles at 9 a. m. of a clear day in May, 1880, on a 
smooth sea, and lay there until 2 o'clock waiting to be fioated off by 
a tide; her chief officers drunk. At that hour two very strong 
steam-tugs, which, in pursuing their regular business, had been look- 
ing for vessels coming in to be towed, came along-side, and on being 
asked to go to work, made fast two hawsers to the stern of the ship, 
and the two tugs, puUing together, and aided by the powerful pro- 
peller of the ship, soon got her afloat and out to sea, when they let 
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her go, and she came herself into the port of Baltimore. The value 
of ship and cargo togethar was $125,000. There was no damage; 
everything was saved. Hère the owners could well bave afforded the 
allowance of a libéral bouiity, in addition to a fair rémunération for 
actual service, if the case liad contained the ingrédients which make 
up every true salvage service; but it did not contain those ingré- 
dients. The danger of the ship at 2 o'clock, whatever it might hâve 
become 12 hours later, after night had supervened, was in fact very 
ineonsiderable ; and the service of the two tugs was very little more 
than that of towage. The salvors were in absolutely no risk. The 
skill shown was no more than what the rudest tugmen who had never 
seen a wreck might bave exhibitod. The time was but three hours; 
for the tugs were already out there in the course of their regular call- 
ing, looking for tows. The judge thought that the ship was only in 
prospective péril, because, at the time the tugs went to work with 
her, the wind and sea were increasing, and that part of the coast was 
dangerous, and liable to sudden storms. This péril was the only sal- 
vage ingrédient in the case, and it was prospective. But for it the 
service would hâve been strictly one of towage. And so the judge 
says, as if apologetically for admitting the élément of bounty in bis 
award at ail : 

" The allowance in such cases is intended to be sufflciently libéral to make 
every one concerned eager to perforai the service with proinptness and energj-, 
and also to encourage the maintenance of steam-vessels sufflciently powerful 
to make the assistance effective. It would be contrary to the spirit of the 
maritime law to reduce the salvage compensation below the standard of libéral 
inducement, and it would equally f rustrate its purposeif the allowance should 
be so large and so out of proportion to the services actually rendered as to 
cause vessels (in critical situations) to hesitateor décline to receive assistance 
because of its ruinons cost." 

And so, rejecting the demand for $éO,000 as exorbitant, the judge 
awarded the sum of $2,500. 

In the case of The Blackwall, 10 Wall. 1, where a ship on fire at 
anchor in the harbor of San Francisco was saved by city firemen, 
aided by a tug, there was mucb damage by the fire, and the water 
thrown by the firemen ; but the ship and cargo, after the extinction of 
the fire, were valued at $100,000. The firemen were at work 30 min- 
utes. Though the ship was in great danger, neither the firemen nor 
their engine, nor the assisting tug, were in any serious danger, if any 
danger at ail, during the service. The case was wanting in some of 
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the important ingrédients of salvage services, yet the court allowed 
one-tenth. 

In the case of The Camanche, 8 Wall. 448, valnable property de- 
signed for the construction of a naval monitor was sunk in or near a 
dock in the harbor of San Francisco. The libel was for salvage on 
that proportion of the property which was not insured, worth |75^- 
000 ; the service for the proportion which was insured having been 
compensated by contract. The service coiisisted in saving heavy 
material from the bottom of the harbor by means of diving bells and 
lifting machinery. It could only be done by skilled men, and by the 
uqe of expensive machinery, The labor was arduous. The work 
was attend ed with danger and great difficulty. It lasted from Jan- 
uary 28 until May 20, 1864, nearly vfour months. The amount 
allowed was one-third of the value saved; the salvors receiving pro- 
portionate compensation in addition from the insurance companies. 

I need not pursue the examination of reported cases further. I 
hâve referred to thèse that hâve been named only for the purpose of 
illustrating the principles of my présent décision. 

The case of the Sandringham was one into which every ingrédient 
of a true salvage service entered materially. The ship herself was 
m great péril ; indeed, her condition was well nigh hopeless. In the 
event of her sinking in the sand, filled with compressed cotton tightly 
compacted, the cargo could only bave been saved partially, with dif- 
ficulty, and in a damaged condition. The task of the wreckers was 
fuU of toil and risk, performed as it was on a dangerous coast, liable 
to sudden storms and sea-swells. The work was bravely undertaken, 
perseveringly and faithfully pursued, and successfuUy accomplished. 
There were several steamers engaged, which are always accorded a 
higher compensation than other vessels. 8 Wall. 471; The King- 
alock, 1 Spinks, 267. There were schooners, barges, surf-boats, and 
much valuable wrecking material also at hazard, without insurance. 
There was no loss to the owners; every baie of cotton was saved, 
and not a baie was damaged. 

I think the services and the précédents concur in justifying an 
award of one-fourth of the aggregate values saved, estimating that 
aggregate value to be $193,000. I will decree one-fourth of that 
amount and costs. 

I hâve been thus elaborate in setting forth the grounds of my award 
in this case because of the language used by the suprême court of the 
United States, (8 Wall., on page 479 :) 
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"Appellate courts are reluctant to distiirb an award for salvage, on the 
ground that the subordinate court gave toc large a su m to salvors, unless 
they are clearly satisfled that the court below made an exorbitant estimate of 
their services." 

I hâve desired that in the eveiit of an appeal from this décision 
the facts and principles on whieh it is based maybe f uUy understood 
by the courts above. 

Thirty days will be allowed for an appeal. There was no appeal. 

Note. The amount of salvage to be awarded must be estimated by the com- 
pound considération of the danger and importance of the service, and the value 
of the property saved is an essential circumstance in estimating the latter.(a) 
The long-settled practice has been to view the compensation for such services as 
a revvard for bravely encountering the périls of the seas in the interest of com- 
merce and navigation ;{6) and it' should always comprehend a reward for the 
risk of life or property, labor and danger, and should be so libéral as to afford 
inducement to exertions to save life and property.(e) Effective service by 
steam-vessels should be particularly eneourged.(d) If the service is merely 
that of ordinary towage, as a gênerai rule only the usual towage compensation 
is to be given,(e) in addition to the expense and time of going out to render 
the service ;(/) but the reward, even in derelict cases, should be governed by the 
gênerai principles, namely: danger to property, value, risk, risk of life, skill, 
labor, and duration of service, (.9) and the large value at risk.(ft) 

As to the amount of compensation for salvage service, there is no flxed 
rule nor précèdent nor practice in admiralty,(j) and there is no rule but that 
which a sound discrétion may suggest upon a view of ail the circumstances 
of each particular case.(i) The court may reward not only according to the 
merit of the service, but also in proportion to the value of the property res- 
cued;(fe) and the leading and dominant considération ought to be the benefit 
arising to the owner.(Z) 

Salvage is generally decreed on ail property salved, whether ship,(m) eargo,(n) 
or the freight.(o) — Ed. 

(o) Tbe Elvlra, Gilp 60. (h') The Shlp Saliote, 6 Fed . Rep. 99 ; The Henry 

(i) The Blaireau, 2 Crnnch, MO; The Sarah, 1 Ewljiink, 1 Samu. 400; The Earl of Eglinton, 

C. Kob. 313, note; The Williiim Beckford, 3 C. Swiih. 7. 

Rob. 286; The Hector, 3 Hagg. Adm. 90; The (0 The B. C. Terry, 9 Fed. Rep. 920; The 

Cllftoii, Id. 117; The Industry, Id. 'J 0. Thetis. 3 Hagg. Adm. 14 ; The Steamer Leipsic, 5 

(c) Bond V. The Cora, 2 Wash. C. C. 80; The Fed. Rep. 109. 

Steam-ship Swiftsure, 4 Fed. Rep. 463. (j) Hoiul v. The Cora, 2 Wash. C. C. 80; Tyson 

(ii)TheWiniamPenn,lAm.LawHeg.B84; The v.Priov, Klall. 133; The Miiry K. Long, 7Fed. Hep. 

Raikes.l Hagg. Adm. 246; The Alfen.Swab. 190; 364; The Levi Davis, 9 Fed.Kep.715; TheB. C. 

Atlas Steam-ship Co. v. Steam-ship Colon, 4 Fed. Terry, 9 Fed. Rep. 920. 

Rep. 469. (fc) The Waterloo, Blatchf. & H. 114; The Ply- 

(e) The Princess Alice, 3 W. Rob. 138; The Har- moiith Rock, 9 Fed. Rep. 413. 

binger, 20 Kng. L. & E. 041; Tbe Albion, 2 Hagg. (;) Tavlor v. Tlie C'ato, 1 Pet. Adm. 48. 

Adm. 180, note ; 3 Hagg. Adm. 254. (m) 1 he Selina, 2 Notes of Cas. 18. 

(/) The Grâces, 2 W. Rob. 294. («) The George Dean, Swab. 290; The Mary 

(g) The Shlp Snliote, 6 Fed. Rep. 99 ; The Bark PleasantB, Id. 224. 

Lovetand. Id. 105; The John E. Clayton, 4 (o) The Peace, Id. 115 ; The Norma, Lnsh. 124 ; 

Elatchf. 372; Post v. Jones, 19 How. inO; The The Dorothy Foster,6 C. Rob. 88; The Progress, 1 

Leander. Bee, 260; The Ebenezer, 8 Jurist, 385; Edw. Adm.iilU; The Raceliorse, 3 C. Rob. 101. 
The Henry Ewbank, 1 Spr. 400. 



IIIE LEIPSIC. 



585 



The Leipsio.* 
{Circuit Court, S. D. Nm York. February 7, 1882.) 

1. Salvage Sekvice. 

The 8team-ship L. , bound f rom Baltimore to Bremerhaven, broke her shaf t 
when about 320 miles from Sandy Hook. Aller endeavoring for seven days to 
reach the nearest port of the United States under sail, during which tiiiie she 
refused olîers of assistance, her captain, when within 125 miles of Sandy Hoôk, 
signalled for assistance and requested a passing bark to send aid. The bark, af ter 
proceeding some 40 miles, spoke the steam-ship U., bound from Newport, Eng- 
land, to Baltimore. The G. weiit to the assistance of the L. and towed her to 
New York. Hdd, to be a salvage and not a mère towage service, and that the 
crew of the G. were entitled to share in the award. 

2. Bame— Compensation — Agreemknt betwben Captains. 

The captains of the two steamers, before the L. was taken in tow, entered 
into an agreement whereby the G. was to tow the L. to Sandy Hook for the 
sum of £3,000, " but leave it to the court to prove the said agreement." Held, 
that the agreement was made subject to the approval of the court as to the 
amount, and that the court should award a proper compensation, on a quantum 
meruit, notwithstanding the agreement. 

In Admiralty. On appeal from the district court. 

Loretizo UUo, for libellants. 

William D. Shipmam, for claimant. 

Blatchfobd, C. J. In this case I find the following facts : 

The screw steam-ship Leipsio, o£ about 2,000 tons burden, one of the reg- 
ular Une of steamers of the North German Lloyd, plying between Bremer- 
haven and Baltimore, left the latter port, bound for the former, at 2 p. m. on 
the fourth of September, 1879, with a gênerai cargo and 12 steerage passen- 
gers. She passed Cape Henry on the 5th, at 4 : 45 A. M., and proceeded to sea. 
On the 6th, while the weather was fine, the wind northerly, and the ship run- 
ning at about 10 knots, that portion of her propeller shaft known as lier " first 
transmission shaft " broke. This accident deprived her of the power of pro_ 
pulsion by steam. She was then in the gulf stream, in latitude 37 deg. 
58 min. N., and longitude 68 deg. 43 min. W., and about 320 miles from 
Sandy Hook. Her sails were ail set, and she was immediately hove to in order 
to disconnect her screw-shaft from the remainder of the shafting between the 
screw-shaf t and the point of the fracture, so that the screw-shaft could revol vê 
freely when the ship was in motion. This was done by dropping down that 
portion of the shaft between the fracture and the screw-shaft. Then, when 
the vessel was in motion, the screw-shaft revolved freely in its bearings. The 
ship was then put under sail on a W. N. W. course, intending to reach the 
nearest port on the Atlantic coast of the United States. She was in ail 
respects, except as to the injury to her macliinery, stauncb and strong, well 

*Reported by S. Nelaon White, Eaq., of the New York bar. 
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manned, equipped, and provisioned. She coiitinued under sail till the 13tli, 
when the libellant's ship took lier in tow. 

The Leipsie made about 25 miles from 2 p. m. on the 6th to noon on the 
7th. ïiie next 24 hours she made about 10 miles ; the next 24 hoiirs, 41 miles ; 
the next 24 houra, 38 miles ; the next 24 hours, 52 miles ; the next 24 hours, 50 
miles, bringing lier down to noon of the 12th. From that time to noon. on 
the loth it was nearly calm, and the current carried her 20 miles north-east- 
erly. On the 9th, at 1:30 p. M., she was passed by an English steamer, which 
made an olïer of assistance, which was declined by the captain of the Leipsie 
on the ground that he did not need assistance. During the days the Leipsie 
was under sail she sighted several steamers, but she made no signais for as- 
sistance. On the 12th, her captain, the wind having died away, had deoided 
that it waa neeessary for him to reach a port quicker than he could do so 
under sail ; that his only means of so doing was to be towed in by a steamer : 
and that the saving of time thereby was an advantage to the ship and lier 
o wners from a business point of view. For that purpose, when he went below 
on the night of the 12th he ordered rocket signais t^ be thrown up whenever 
a steamer should pass. One did pass at a distance of flve or six miles, but 
failed to heave to or answer the signais. About noon of the 12th the Leipsie 
had spoken abark bound for the Delaware breakwater, and asked her to report 
the steamer as being there with a broken shaft. 

About 8 or 9 o'clock on the morning of the 13th the steamer Gresham, 
bound from Newport, England, to Baltimore, Maryland, in ballast, overtook 
the bark, which had been previously spoken by the Leipsie, and was informed 
by the bark that there was a steamer to the eastward with a broken shaft, 
giving her supposed latitude and longitude. The Gresham was immediately 
put about, and proceeded in the direction indicated, which was nearly opposite 
to her former course. At about noon on the 13th the Gresham, having pro- 
ceeded 40 miles from the point where she was spoken by the bark, appeared 
in sight, and the Leipsie signalled her that she had a broken shaft. The 
Gresham came up to her, and, when within hailing distance, her captain asked 
the Leipsie if she wanted a tow, and the reply was that she did. ïhe captain 
of the Gresham then went on board of the Leipsie, and the latter showed the 
former the position of the ship on the chart — 39 deg. 28 min. nortli lat- 
itude, and 71 deg. 25 min. west longitude. The reckoning of both ships 
agreed. Measurements were made on the chart, and Sandy Hook was found 
to be distant 125 miles and to be the nearest port. The captain of the 
Gresham was then asked what he would tow the Leipsie to Sandy Hook for. 
The two captains diiïer as to the priée that was named, — one testifying that 
it was £6,000, and the other that it was ie4,000. The captain of the Leipsie 
told the captain of the Gresham that if he did not come down any f urther the 
sh.p was in very good sailing order, he had ail his square sails set, and that 
he could help himself in any weather with his ship under sail. During the 
negotiations another steamer hove in sight, about flve miles off, and within 
signalling distance; but she was not signalled, and night was coming on, and 
the captain of the Gresham insisted that he was first on the ground. The 
captain of the Leipsie said to the captain of the Gresham that there was a 
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steamer near by wliich could give him equal assistance. Finally an arrange- 
ment was concluded, as set forth in the following paper, signed by both cap- 
tains on board of the Leipsic: 

" Latitude 39 deg. 30 min. N., longitude 71 deg. 25 min. W., September 13, 
1879. It is this day agreed between Capt. F. PfeifEer, of the S. S. Leipzig, and 
Capt. Gibl, of the S. S. Gresham, to tow the said steamer Leipzig, to Sandy 
Hook for the sura of three tbousand pounds, (£3,000,) but leave it to the court 
to prove the said agreement." 

The words, "but leave it to the court to prove the said agreement," were 
added before the agreement was signed. 

The master of the Leipsic refused to malce the agreement except upon 
that condition, because he thought the sum named too high. He is a Ger- 
man, but he spoke English, and the conversation waa in English. The 
master of the Leipsic asked to be towed to New York, saying that he 
Avould make his repairs there. The master of the Gresham told him it 
would be out of his course, but that the Delaware breakwater was in his 
way; but he would take him there or to Sandy Hook, as he pleased, and the 
latter place waa agreed upon. The weather was good, and the sea was 
smooth. The wind was very light. The Gresham took the Leipsic in tow 
by two hawsers, furnished by the latter. They got under way soon after 
■the agreement was signed, in the afternoon of the 13th, and passed Sandy 
Hook about 3 o'clock in the afternoon of the 14th, and proeeeded about 
six miles up the bay, where the hawsers of the Leipsic were transferred to a 
tug, which towed her to Hoboken. The Gresham waited in the lower bay of 
New York a short time for some trifling repairs to her œachinery, (sucli re- 
pairs, however, having no connection with the service rendered to the Leip- 
sic,) and then proeeeded to Baltimore. She arrived at the mouth of Chesa- 
peake bay at 9. A M. on the 16th. She had calculated to airive there on the 
moming of the 14th. She was a freighting steamer of 1,092 tons net meas- 
urement. She was under cliarter to proceed to Baltimore, and there take on 
board a cargo of grain for a port of delivery in Great Britain or Ireland, or on 
the continent, between Bordeaux and Hamburg, both inclusive, but excluding 
Eouen, aecording to orders to be given on signing bills of lading. By the char- 
ter she was required to be at Baltimore not later tlian the twenty-fif th of Sep- 
tember. The freight earned by her on her outward voyage from Baltimore 
was about $13,750. The agreed value of the Leipsic is $90,000, and that of 
her cargo $160,945. The amount of her freight on that voyage was $13,- 
757.37. The value of the Gresham is $90,000. The Leipsic was expected to 
make a round trip, at that season, every six weeks. By keeping her turn on 
her return trip she would presumably carry some 250 steerage passengers in 
addition to her cargo. The Leipsic at the time had six months' provisions 
on board. The captain of the Leipsic had commanded three steamers of the 
North German Lloyd, and up to the time of the trial in the district court re- 
mained in its employ. He was an experienced master. The service was 
rendered without accident. It was not attended with any spécial difflculty 
or danger. The weather was at first fair, and soon after they started the 
wind became fresher, and both vessels set ail sail, and then they made for a 
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Urne about seven knots. The following night it became rainy and squally, 
and the wind getting arouiid to the south-west, they proceeded under steain 
alone. The Gresham sustained no damage to her machinery in conséquence 
of the towage, and suffered no loss of eœployment by reason of the delay. 
The Leipsic paid $150 to the tug which towed her from the place where the 
Gresham left her to her dock in Hoboken. This was on Sunday, and there 
was no other tug there. 

On the foregoing facts my conclusions of law are that the service 
was a salvage service; that the court ought to award a proper com- 
pensation on a quantum meruit, notwithstanding the agreement; that 
the ^3,000 is an excessive amount ; that the proper amount is $5,500; 
that of that the owners of the Gresham should hâve $4,125; that of 
the remaining $1,375 the master of the Gresham should hâve $150 ; 
that the remaining $1,225 should be divided among the master, offi- 
cers, and erew of the Gresham in proportion to the rates of their re- 
spective wages; that the $1,375 remain in court till applied for; that 
the libellants hâve their costs in the district court, taxed at $54-; and 
that neither party reoover any costs of this court. 

Sam'l Blatchfoed, Circuit Judge. 

Blacthfoed, C. J. The district court awarded ;p3,750 to the own- 
ers, master, and crew of the Gresham, of which three-fifths was to go 
tothe owners of the Gresham and two-fifths to her master and crew; 
the master to hâve one-tenth of the two-fifths, and the oiBcers and 
crew, including the master, to hâve the remainder, in proportion to the 
rates of their respective wages. This gave to the owners $2,260 ; mas- 
ter, $150; master, ofEcers, and crew, $1,350. The libel was filed by the 
owners alone, on the agreement, and not as in a cause of salvage, for 
owners, master, and crew. The court ordered the $1,500 to remain 
in the registry to await an application for it by the master, officers, 
and crew. The libellants bave appealed to this court because the dis- 
trict court set aside the contract and did not allow the £3,000, The 
claimant has appealed on the ground that too much was allowed. 

The district court held that the agreement was made subject to 
the approval of the court "as to the amount therein named, £3,000, 
as the amount to be paid for the towage service;" that the amount 
suggested by the agreement was very greatly in excess of the amount 
which the court would award for the same service ; and that, under 
the circumstances, the service was a salvage service. 

It is contended for the libellants that what the parties agreed to 
leave to the court was, not to approve the sum of £3,000, but to 
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approve the agreement, — that is, to inquire into the circumstances 
under which tbe agreement was made, — and that otherwise their posi- 
tion in court would be as if no agreement were made. There was no 
disagreement between the parties as to what service was to be ren- 
dered, or as to the place to which the Leipsic was to be towed. The 
Gresham was to tow the Leipsic, and was to tow her to Sandy Hook. 
The only dispute was as to the compensation. The captain of 
the Gresham wanted more than iÊ3,000. The captain of the Leip- 
sic insisted on less than ^94,000. The captain of the Gresham 
came down to i63,000. The captain of the Leipsic refused to make 
the agreement unless the added words should be added, becauae 
he thought jë3,000 too high. Under thèse circumstances, the words 
"prove the said agreement" can mean nothing except "approye 
the said agreement for £3,000 as to its amount." That being so, 
the court is at liberty to inquire whether the £3,000 is a sum 
which would be awarded if there were no agreement. 

On the facts of this case I think this was a salvage service. TJn- 
able to use her steam machinery, it not appearing that it could be 
repaired at sea, having rejected offered assistance from a steamer, 
neglecting to signal passing steamers, keeping this up until the 12th, 
ordering rocket signais to steamers that night, hailing the bark on the 
12th to report her with a broken draft, the Leipsic induced the 
Gresham to go back 40 miles to find her. She was drif ting nortb - 
easterly in the current of the gulf stream, which was a direction iu 
which she did not want to go. She was under sail for seven days. 
In six days she had sailed but 216 miles. She was still 125 miles 
from Sandy Hook, and approaching the coast near the equinoctial 
seasou. Within the rule laid down in The Princess Alice, 3 W. Eob. 
138, there was hère certainly something more than employment to 
expedite a voyage, — something more than acçelerating the progresa 
of the Leipsic. She was to be taken to a port to which she was not 
destined to repair her disabled machinery, In The RewMd, 1 W. 
Eob. 174, it was said: 

"Mère towage service is eonflned tj vessels tliafc hâve received no injury or 
damage;" and " mère towage reward is payable in those cases only where the 
vessel receiving the service is in the same condition she would ordinarily be 
in without having eneountered any damage or accident." 

The law as laid down in The Princess Alice was approved by the 
privy council in The Strathmore, L. E. 1 App, Cas., 58. The cases 
of The Reward and The Princess Alice were cases of assistance by 
steam-tugs to sailing-vessels. In The Jubilee, 42 Law Times Eep. 
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(N. S.) 594, a steamer which earried fore and aft sails only, and -was 
not rigged for proceeding under saîl alone, had broken the main shaft 
ot her propeller. She put up signais of distress, and was towed by 
another steamer 40 miles into a port to which she was not bound. 
It was urged that she was making fair progreas tdwards a safe port 
by means of her sails, under no circumstances of danger. The ques- 
tion arose directly whether the service was salvage or towage, because 
the towed steamer had paid to the ôther a sum for the service, and 
the crew of the towing steamer put in a claim for a share in the 
money as salvage to be distributed. The owners desired to retain 
the whole, as towage money only. Sir Eobert Phillmore held that 
the case was one of salvage and not of towage only, and gave to the 
crew a share of the money. Citing the case of The Princess Alice, he 
said : 

"I think in this case the circumstances show that something more was 
required than expédition, and something more than mère accélération of 
progress. Hère was a vessel lying with lier main shaft broken. The great 
difflculty of a screw steamer is invariably when her shaft is broken. In this 
case she put up two flags for assistance. I ara satisfled that the principle is 
laid down in many cases that, under thèse circumstances, flags are put up on 
the ship for the purpose of obtaining salvage service.: The service, therefore, 
in this case was one of a salvage character." 

In the présent case the Leipsic did what was équivalent to putting 
up flags for assistance or signais of distress by sending by the bark 
the message she did, and by ordering rocket signais to steamers on 
the night of the 12th, and by her signal to the Gresham when the 
latter came in sight. The présent case is not at ail like that of The 
Emily B. Souder, 15 Blatchf . 185. In that case it was held that there 
was mère expédition by towage in order to deliver passengers sooner 
at the port to which the towed and the towing steamer were both of 
them bound; and the master of the towing steamer neither did nor 
said anything at the time to indicate that he regarded the case as one 
of salvage. In the présent case, asking even £3,000 for towing a dis- 
tance of 125 miles was a clear indication of a claim to a salvage 
service. 

The case is one of a quantum meruit, for salvage. The value of the 
Leipsic, cargo, and freight was over $264,000. The value of the 
Gresham was $90,000. In regard to the Leipsic there are thèse facts : 
She had lost the use of her steam-power ; with the sails she had, and 
such winds as she had had, she would, at her prior rate of sailing, 
hâve been between three and four days in reaching Sandy Hook ; she 
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wasin thegulf stream, drifting north-easterly wheu it was câlm; she 
was in good condition except as to her steam-power; she had tried 
sailing and had determined to abandon it, and was seeking assistance 
from steamers; delay had become serious, and her captain took the 
services of the Gresham, though he knew it would be under a claim for 
£3,000, rather than let the Gresham go, and trust to the other steamer 
in sight or to some other resource. In regard to the Gresham, she 
put back 40 miles, and went out of her way to a port to which she 
was not bound; she was delayed in ail 48 hours; she had a charter 
to begin at Baltimore the 25th, which she might hâve lost ; and the 
service was, in fact, not difficult or dangerous. I think the £3,000 is 
entirely too much. At the same time I think the $3,750 is ûot 
enough. I award the sum of $5,500. Of this the Gresham is to 
hâve three-fourths, or $4,125. This is. peculiarly a case where her 
owners ought to hâve a large share. Of the remaining $1,375, the 
master of the Gresham is to hâve $150, and the rest is to be divided 
among her master, officers, and crew, in proportion to the rates of 
their respective wages. 

The district court awarded costs in that court to the libellants, as 
the claimant had made no tender. This was correct. As both par- 
ties hâve appealed, and each has had partial success, no costs in this ' 
court are allowed to either party. 

Note. That towage is a salvage service, see The Letpsic, 5 Fed. Kep. 108 ; 
The Ellora, 1 Lush. 550. The compensation for salvage services, as salvage, 
should be sufficieiitly large to raake every one concerned sufflciently eager to 
perform the service promptly. Ehrman v. TJie Steamshîp Swiftsure, 4 Fed. 
Rep. 463 ; The Emily B. Souder, 15 Blatchf . 185. The compensation should 
be just, {The Mary E. Long, 7 Fed. Kep. 864,) adéquate, and libéral, {Atlas 
Steam-ship Co. y. The Steam-ship Colon, 4 Fed. Rep. 469,) and a proper re- 
ward. The Bark Lovetand, 5 Fed. Rep. 105. 

There are two éléments which enter into the amount of award, viz., ade- 
quacy of rémunération and a bounty given to encourage sucli services. The 
Sandrinç/ham, ante, p. 566. 

Agreements for compensation made at sea are subject to the approvai of 
the court, {The Leipsic, 5 Fed. Rep. 108,) and an agreement to pay excessive 
salvage will not be enforced. Brooks v. The Steamer Adîrondack, 2 Fed. 
Rep. 387.— [Ed. 
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"WTiere an ordinary towage aervice is commenced at an agreed suni, and an 
extraordinary service is rendered, the agreement may be set aside.(j) So, if the 
agreement be exorbitant, the court will not enforce it.{k) Where there is an 
agreement for an extra compensation the court will not increase the sum 
agreed upon because of some additional assistance rendered,(?) unless some 
material circumstance has been concealed ;(w) but the concealment must be 
purposed, and the circumstance must be of importance. (w) 

Agreements for compensation made at sea are subjecfc to the apfiroval of 
the court,(o) and an agreement to pay excessive salvage will not be en- 
forced.(p) — [Ed. 

y) The William Brandt, 2 Notes of Cas. Supp. Steamer Adirondack, 2 Fed. Rep. 337. See The 

Ixvii ; and see The Albion, Lueli. 282; The Siira- Leipsic, 6 Fed. Hep. 109. 
toga, 1(1. 318 ; The Minnehaha, Id. 333 ; The Annap- (0 The Betsey, 2 W. Roh. 167. 

olis, Id.355 ; The Lady Esidia, id. 613 : The Edward (m) The Kingalock, 1 Spinks, 263. 

Hawkins, Id. 516; The Pendes, Brown & L. 80; («) The Jonge Andries, Swab. 226, 303. 

The WhiteStar.L.R. 1 Adm.Ec.68;TheGaIatea, (o) The Leipsic, B Fed. Eep. 1(B. 

Swab. 349. Ip) Brooks t. The Steamer Adirondack, 2 Fed. 

(t)The Jacob E. Rldgway, 8 Ben. 179; Two Bep.387. 
HuQdred and Two Tons of Goal, 7 £en. 343 j Ths 
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MooRB and another v. O'Pallon and others.* 

[District Court, B. B. Missouri. Maroh 9, 1882.) 

1. Courts— .Turisdiction—Bankruptct. 

Where the jurisdiction of a United States district court over a cause dépends 
upon tlie fact that one of the plaintiffs is tlie assignée of a tiankrupt whose 
estate is interested in the controversy, the court will cease to hâve jurisdic- 
tion if the interest of the estate ceases, and the cause is dismissed as to the 
assignée. 

Motion to Dismiss for Want of Jurisdiction. 

The parties to the original bill in this case were James C. Moore 
and James E. Yeatman, as assignées in bankruptcy of J. O'Fallon and 
Samuel Hatch, and George W. Hall, Peleg Hall, and Eobert Aull, 
trustées of Hall & Hall, plaintiffs, and John O'Pallon, James O'Fal- 
lon, and Anna M. O'Pallon, défendants. The case was dismissed by 
a supplemental bill as to the assignées of O'Fallon & Hatch. The 
other material facts are sufficiently stated in the opinion of the 
court. 

Given Campbeil, James Taussig, and George W. Taussig, for plain- 
tiffs. 

E. F. Farrish, for défendants. 

Treat, D. J. Many questions are presented worthy of serious dis- 
cussion, jurisdictional and otherwise. If the court, despite the shift- 
ing aspect of the case, retains jurisdiction for the purpose of ascer- 
tainingwhat the présent plaintiffs would be, underanycircum stances, 
entitled to as damages for waste, would involve many difficulties. 
They became purchasers July 17, 1874, and bought the property as 
it then stood. They certainly cannot go back of the date of the as- 
Bignment to them of the original mortgage and hâve the court inquire 
as to the prior license granted by the mortgagee to clear the land, and 
of what was done under that license unrevoked subséquent to the 
assignment. By this it is meant that the assignées would stand in 
the same position as their assigner, so far as the subsisting mortgage 
of the realty and the license granted was concerned, but no further. 
As Buch assignées they had a demand against James J. O'Fallon, the 
bankrupt, who was the indorser of the mortgage note, and were com- 
pelled to realize on their security, or ascertain its value, before they 
could prove up against the gênerai estate in bankruptcy of James J. 

*Reported by B. F. Rex, Esq., of the St. Louis l)ar. 
V.10,no.6— 38 
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O'Pallon for the balance remaining. Having become purchasers of 
the mortgaged property, thus ascertaining its value, they appear 
before this court solely in that capacity, if they hâve now any right to 
proceed hère. As purchasers they acquired the property as it was, 
stripped by waste if you will, previous to their purcliase. They did 
not thereby aoquire the right to damages for previous waste unless it 
passed by joint sale; for that right belonged solely to the bankrupt's 
assignée, and would be assets of the bankrupt's estate, or would be 
so much added to the value of the security. Dates are confused, 
leaving the facts to be settled as best they may under the évidence. 
The latest date for cutting timber on the Huskey tract is in July, 
1874; but whether such cutting vras before or after the plaintiffs 
became purchasers there is nothing to show with definiteness. 

Without going through by way of detailed analysis the large 
amount of évidence offered, the court holds that the plaintiffs, in the 
présent aspect of the case, could not recover damages for any waste 
done prier to their purchase, July 17, 1874, and that there is no 
proof satisfactorily shown of any waste subséquent to that date for 
which the défendant is responsible. 

To make this ruling more intelligible a fuU history of the case 
ought to be given: The salient points are that James J. O'Fallon 
was the mortgagee of the estate of the défendant ; that as such mort- 
gagee he licensed his mortgagor to proceed with the improvements 
of the mortgaged premises, which consisted mostly of wild land ; that 
the mortgagor thereupon cleared many acres, felling timber, etc., and 
also improving the résidence building; that James J. O'Fallon, the 
mortgagee, to secure some of his parfcnership indebtedness, assigned 
the mortgage to the plaintiffs, (partnership creditors;) that the part- 
nership went into bankruptcy, together with James J., the partner; 
that thereupon, in the course of the administration of the bankrupt 
estate, it became necessary for the assignées in bankruptcy, and of 
thèse plaintiffs, holding the original mortgage, to institute proceedings 
to prevent waste, whereby the security would otherwise be dimin- 
ished in value, and the plaintiffs hâve a large demand against the 
bankrupt's gênerai estate. The security was sold, and thèse plain- 
tiffs became the purchasers. What did they buy ? The property as 
it then was, diminished by whatever waste had been previously com- 
mitted? As purchasers they acquired no right of action as to waste 
previously committed, unless the same is covered by the sale. If 
such waste had been committed, whose was the right to recover there- 
for? If that right belonged to thèse plaintiffs, as assignées of the 



MooRE V. o'fallon. 595 

mortgage, they should hâve enforced the same, and accounted there- 
for in the settlement of the bankrupt estate. If they did not so ac- 
count, the assignées in bankruptcy were entitled to the amount, to be 
divided among the gênerai creditors. Certainly, thèse plaintiffs, as 
assignées of a mortgage, could not, on becoming purchasers at the mort- 
gage sale, be entitled to become creditors for the deficiency, and also 
for waste, in conséquence of which they bought the propeirty for a 
diminished sum. To make this more clear lot it be supposed that a 
stranger, on July 17, 1874, bought the property and received a deed 
therefor. He bought the property as it then stood, and not a right 
of action as to antécédent waste. Could he, because he wasnot only 
purchaser but mortgage oreditor, acquire any rights other than what 
any other purchaser would secure? If so, to whom belonged the 
damages for antécédent waste ? If to the assignée of the mortgage, 
was it not bis duty to prove the same as an independent demand 
against the gênerai estate, or, as in this case, for the bankrupts' as- 
signées to recover the same as gênerai assets ? 

In any view of the case which may be presented it seems that the 
conclusion announced is the only tenable one. 

But there is a motion pending and reserved, yiz., to dismiss for 
want of jurisdiction. Plaintiffs' right to appear in this court depended 
mainly on the joinder of the assignées in bankruptcy, who were sup- 
posed to bave some interest in the controversy. When the latter dis- 
appeared from the suit, what was the controversy? It was one bè- 
tween the mortgagor and the assignée of the mortgage, who had 
become purchaser under foreclosure. The bankrupt estate had no 
longer any interest therein, and consequently this court no jurisdic- 
tion. Hence, whether the motion to dismiss for want of jurisdiction 
obtains, or the court is to pass on the merits, the same resuit foUows. 
Ou the merits the plaintiffs cannot prevail ; but as the court bas no 
jurisdiction it cannot pass on the merits. 

The motion to dismiss will be sustained. 
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HiBERNiA Ins. Go. v. St. Louis & New Oblbans Tbansp. Co.* 

(Circuit Court, E. D. Missouri. March 9, 1882.) 
1. CoBPOHATioNs— Fbauddlent Asbignment of Asbets— Subhogatiok — Plbad- 

INGS— PaKTIHS. 

Where A., an insurance company, brought its bill in equity against B., C, 
and D., and alleged that B. was a transportation company, and had, by différ- 
ent coutracts of affreightnient with difiEerent shippers, undertaken to transport 
certain merchandise, insured by A., to a apecifled point ; that said merchandise 
was shipped at différent times on différent barges ; that the same was damaged 
or lest through B.'a négligence under différent circumstances ; that A., as 
insurer, paid the amount of the respective losses, and became subrogated to 
the rights of the shippers againat B.; that after aaid cause of action accrued 
B., fraudulently and without considération, tranaferred to C, another corpo- 
ration, ail its assets, and that C. took the same with notice of A. 's demand; 
and that D. was the président of and principal stockholder in, and caused said 
transfer to be made ; and where the prayer of the bill was for a decree as for a 
moneyed judgment against the défendants ; also to charge the property trans- 
ferred, as aforesaid, with a lien in A. 's favor thereon, — hdd, (1) that D. was not 
a proper party ; (2) that the bill was not raùltifarious ; (3) that the allégations 
of the bill were sufflcient to hold B. and C. to answer ; and (4) that nnder the 
facts stated, C. was aaswerable to A. to the extent of the property received by 
it from B. 

Demurrer to the Bill. 

The défendants demurred to the bill in this case upon the foUow- 
ing grounds, viz. : 

(1) Because it contains no matter of equity whereon thia court can ground 
any decree or give oomplainant any relief as against défendants. (2) Be- 
cause said bill does not show any privity between the plalntifl and défendants 
which would entitle it to call upon thèse défendants to account to it in this 
court. (3) Because said bill of complainant is multifarious, in that it unités 
in the same bill several matters and causes in which none of thèse défendants 
hâve any united or common interest, and in which no two of said défendants 
hâve any interest. (4) Because, on the face of said bill, it is apparent that 
this complainant has no right to institute this suit in this court, or to aak the 
relief requested. 

The averments of the bill are sufficiently set forth in the opinion 
of the court. The parties défendant are the St. Louis & New Orléans 
Transportation Company, the Babbage Transportation Company, and 
Samuel Lowery. 

0. B. Sansum and George H. Shields, for plaintiff. 

Given CampbeU and Thomas J. Partis, for défendants. 

*Reported by B. F. Rex, Esq., of the St. Louis bar. 
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Tbbat, D. J. The Babljage Transportation Company, by différ- 
ent contracta of affreightment with différent shippers, undertook to 
transport to New Orléans certain marchandise «pecified. Said mer- 
chandise was shipped at différent times on différent barges, which 
were towed by différent steamers. It la averred that the same, 
respeetively, was damaged or lest through the négligence of said 
transportation company, under entirely différent circumstanoes. 
ïhere is no averment that judgment in rem or inpersonam was ever in 
admiralty or at common law had, but that the plaintiff, as insurer, 
paid the amount of the respective losses, and, being thereby subro- 
gated to the rights of the respective shippers, can maintain the cause 
in equity before recovery had on the original demanda. The bill 
avers that, after said cause of action accrued against the Babbage 
Transportation Company, said company transferred fraudulently 
to the other défendant company ail of its beats, barges, etc., and 
that Lowery, being président and principal stockholder, caused said 
transfer to be made. The prayer of the bill ia for a decree as for a 
moneyed judgment against the défendants, also to charge the prop- 
erty transferred as aforesaid with a lien in plaintiff 's favor therefor, 
and for an injunction pendente lite against the further sale or trans- 
fer of said property. 

It is obvions that if this mode of procdfeding can be upheld the court 
will bave primarily to ascertain whether the Babbage Company, as 
owner of the respective barges or steamers, was liable for the alleged 
losses. In admiralty, if a loss occurred as charged, the shippers had 
their appropriate remedy in rem or in personam, with a résultant lien in 
rem on the barges and steamers involved, or, at common law, actions 
on the différent contracta of affreightment. The rights of the ship- 
pers would pass to the insurers by subrogation. No such légal pro- 
ceedings, however, hâve been had. The plaintiff ia merely a créditer 
at large aa to two aeparate demanda, requiring distinct triala, Of 
course, two such demands oould not be united in an action in rem in 
admiralty, because the transactions and the vessels were différent. 
Whether they could be united in personam it ia not necessary to dis- 
cuss, but in equity suchjoinders are fréquent. The right to join the 
two demands must rest, then, upon the allégations aa to the fraud- 
ulent transfers, the same having been made with knowledge of the 
plaintiff's claima, and impliedly to defeat the same. 

By what rule was that property or the vendee thereof charged with 
the unascertained obligations of the vendor ? It must be, it at ail, 
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because said transfer was a mère fraudaient scheme to deprive Vue 
plaintiff of bis rights against said property. But he had no diatinct- 
ive right against any other than the guilty res respectively; certainly 
no lien upon ail the property of the owners prior to a judgment in 
personam in admiralty, or upon exécution levied subséquent to. judg- 
ment at common law. It is true that under exceptional circum- 
stanees courts of equity hâve lent their aid to creditors at large, and 
generally when the property sought to be charged was already in the 
custody of the court by force of a trust, receivership, etc. 

The case of Garrisony. Memphis Ins. Co. 19 How. 312, canhardly 
be considered as fully sustaining the plaintilï's proposition, although, 
from the imperfect statement of that case, it would seem to be held 
that because an insurer is in equity subrogated to the rights of the 
insured, he may before judgment at law proceed to enf orce his demand 
against the owners of a vessel. The cases cited in that opinion do 
not go to the length hère claimed; for the court only insists upon the 
rule whereby the insurer, subrogated to the rights of the insured, may 
enforce the lien on a judgment recovered by the insured, and "may 
apply to equity whenever an impediment exista to the exei'cise ef his 
légal remedy in the name of the assured." To those familiar with 
the common-law practice then prevailing to a large extent, the true 
meaning of that expression \^ the court is clear. In that case there 
were 11 contractsof affreightment dépendent on the construction each 
was to receive — the disaster being one and the same — and, to avoid 
multiplicity of suits, embraced in one bill. 

In Case v. Beauregard, 99 U. S. 119; S. C. 101 U. S. 688, a fuller 
exposition of équitable principles is given. The same case was twice 
before the United States suprême court, substantially, and the views 
expressed in 101 U. S. 688, are especially instructive. The first bill 
was dismissed because, as the court says, "it was not averred that 
judgment at law had ever been recovered against the parfcnership for 
the debt, and that an exécution had been issued thereon and returned 
fruitless." It then proceeds to state under what circumstances a 
créditer may, without judgment and exécution previously had, pursue 
his demand in equity. Taking the most libéral of the rules stated in 
that case, as exceptions to the gênerai proposition, the case before 
the court will not fall strictly within any of them ; for each must be 
considered in the light of the équitable circumstances upon which it 
dépends. 
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It must be admitted that someof the views expressed in tliat opin- 
ion go very far towards sustainiiig the plaintifï's proposition, yet 
cannot be held to go expressly to the extent hère clainaed, as cover- 
ing claims at large not dépendent on the same testimony or transac- 
tions. The plaintiff's demands by subrogation are for two distinct 
causes of action against the Babbage Transportation Company. It 
is charged that Lowery was président and principal stockholder of 
said Company. As such officer and stockholder no cause of action 
existed against him personally. Why, then, should he be made a party 
défendant to this suit ? It is said that by force of the Missouri stat- 
ute he could in given contingencies be compelled to respond, to, a cer- 
tain estent at least, to the demands against the corporation. But is 
this a proceeding to enforce a supposed liability against him as a 
stockholder ? and, if so, why is not the same done pursuant to the Mis- 
souri statute, 80 that he may be compelled to respond individually to 
plaintiff's demand ? But the bill is based on another theory to which 
he is not a necessary or proper party; otherwise adecree ■would.have 
to bè rendered against him individually. He is not charged with 
insolvency; nor are any of the facts averred whereby he would become 
personally liable for the debts of the Babbage Transportation Com- 
pany. If he were, the proceedings at law against him would be full 
and adéquate under the Missouri statute. The extended theory of 
the bill is that there are outstanding demands against the Babbage 
Transportation Company not reduced to judgment nor supported by 
a lien; that in that condition of affairs that cofflpany transferred ail 
its property without considération, and therefore fraudulently, as 
against existing creditors, to the other corporation, with full knowledge 
on the part of the latter that there were such outstanding demands ; 
that the only means of enforcing those demands is to compel the lat- 
ter Company to hold the property thus received by it subject to such 
demands when established. The peculiarities of the law concerning 
the formation and dissolution of corporations under the Missouri stat- 
utes provoked a sharp comment from Justice Miller a few yearg ago, 
80 far as they were designed to affeot proceedings in admiralty. His 
remarks might hâve been properly extended to other proceedings. 
The case bef ore the court is illustrative. A corporation having incurred 
liabilities, is. dissolved, practically, by transferring ail its property 
to another corporation, formed possibly for the very purpose of leav- 
iog the creditors of the former (creditors at large) without any adé- 
quate means of realizing their just dues. There is too much of this, 
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as judicial expérience has shown. The change oî organîzatiûn is too 
often a mère change of name, designed solely to defeat the rights of 
creditors. The corporation has one name to-day, and to escape its 
liabilities goes through the form of a new organization and takes a 
new corporate name, with a transfer of ail the assets of the old cor- 
poration. Should that contrivance succeed ? Should net a court of 
equity hold the new answerahle for the old to the extent of assets 
received ? Such is the purpose of this bill. Mr. Lowery is an un- 
necessary party, but the allégations are sufficient to hold both of the 
corporations to answer. If the new corporation knew, as charged, 
that the demands against the old were outstanding, and with that 
knowledge received ail the property of the old corporation without con- 
sidération, why should it not be held to hâve acquired that property 
cum onere ? Will not a court of equity eut through such formai con- 
trivances, so as to prevent the success of a scheme which opérâtes a 
fraud, whether so intended or not? Such seems to be the scope of 
the décisions by the United States suprême court, 

There may be many difficulties connected with the transfer of Per- 
sonal property, if such a view is to obtain, which difficulties, however, 
do not arise in this case. Hère it is charged that the new corpora- 
tion took ail the property of the old without considération, charged 
with full notice of plaintifif's demands, and therefore, as to this plain- 
tiff, fraudulently. It may be that serions embarrassments will ensue, 
pending the litigation, if the lis pendens is to hang over the new cor- 
poration conceming its rights in the transferred property. Of course, 
it is answerable to plaintiff's demands only to the extent of the prop- 
erty received; and if any serious détriment as to the use or disposai 
of the same should arise, the court is open for such orders as may 
préserve the rights of the parties pending the litigation. 

The attention of the court has beeu called to the Missouri statute, 
whose terms and procédure, it is considered, are inapplicable to the 
matters under considération. The averments of the bill are suffi- 
cient, so far as the two corporations are concerned, but not sufficient 
as to Lowery. If any cause of action against him, personally, should 
arise, either through his connection with the respective corporations 
or otherwise, the plaintiff can then pursue whatever course at law or 
in equity may be proper; but such possibilities cannot justify the 
plaintiff in making him, or any other stockholder, a party défendant 
to the présent proceeding. 

The court décides that said Lowery is improperly joined as a 
défendant ; and the demurrer will, to that extent, be sustained, and 
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overrnled in ail other respects. The plaintiff can dismiss as to Low- 
ery ; and, on doing so, the remaining défendants will hâve leave to 
answer within 15 days. 

The doctrine as to multifariousness in this class of cases is well 
considered in Hayes v. Dayton, 18 Blatchf. 420. 



Hannon, Exeeutor, v. Sommeb. 
{Cireuit Court, D. Kansa». June, 1881.) 

1. UOMBSTEAD— StATOTORT CONSTRUCTION. 

The constitution and statutes of Kansas provide that a homestead to the 
estent of 160 acres of farming land, occupied as a résidence by the faraily of 
the owner, together with ail iraprovemcnts on the same, shall be exempted 
from forced sale under any process of law, and shall not be alienated without 
the joint consent of husband and wife when that relation exists. HM, that the 
latter clause necessarily implies that the homestead may be alienated by Us 
owner if the relation of husband and wife does not exist. 

2. Power of Husband to Mortqagb Homestkad after Dbath of Wife. 

The husband, after death of the wife, under the laws of Kansas, may alienate 
his interest in the homestead by deed absolute, or may mortgage the same sub- 
ject to the right of occupancy of the premises as a homestead by the minor 
children, whose rights under the homestead law are not aflected by the mort- 
gage. 

3. Mortgage — Valid Lien. 

Such a mortgage is not void from want of power in the husbano to exécute 
it, but is a valid lien on his undivided half , subject to the right of occupancy 
and use of the whole by the heirs. 

4. Forbclosuue — Decrbb. 

In a suit for f oreclo.sure of a mortgage of the homestead property made by a 
husband after the death of his wife, hdd, that plaintiff ia entitled to a decree of 
foreclosure upon the interest of the respondent, subject to the homestead righta 
of the heirs, though the husband remains unmaiTied. 

In Equity. Bill to foreclose mortgage. 

The property mortgaged, 160 acres of farming land, was occupied as 
a homestead by the surviving husband and his minor children, his wife 
having died about a year before the date of the mortgage. The minor 
children were not made parties to the suit. The case was heard at 
the June term of 1879, and a reargument was directed on the questions : 
Is the mortgage void because the husband had no power to exécute 
it ? and, if so, is the plaintiff entitled to a decree of foreclosure while 
the husband remains unmarried and the children are minors ? 

On Eeargument. 
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Mahan é Burton, for complainant. 
Hoffman & Pierce, for respondent. 

McCrasy, C. J. The constitution of the state of Kansas provides 
as folio ws, (article 15, § 9 :) 

"A homestead to the extent of 160 acres of farming land, or of one acre 
within the limita of an incorporated town or city occupied as résidence by tlie 
family of the owner, together with ail the improveinents on the same, shall 
be exempted from forced sale under any process of law, and shall not be alien- 
ated without the joint consent of husbîind and wife when that relation exista ; 
but no property shall be exempt from sale for taxes, or for the payment of 
obligations contracted for the purchase of said premises, or for the érection of 
improvements thereon: provided, the provisions of thia section shall not apply 
to any process of law obtained by virtue of a lien given by consent of both 
husband and wife." 

Substantially the same provision is embodied in the Statutes of 
Kansas, c. 38, § 1. 

It is, of course, very clear that, under thèse provisions, the home- 
stead cannot be alienated without the joint consent of husband and wife 
when that relation exists, and a mortgage executed by the one with- 
out the consent of the other would be void ; but the question hère is 
whether a mortgage upon such homestead is equally void if executed 
by the husband alone after the death of the wife. That the minor 
children hâve a right to the use and occupancy of the homestead, 
and that this right cannot be interfered with by the mortgagee, or 
any one claiming under him, whether through a foreclosure sale or 
otherwise, seems to be conceded. The only question is as to the right 
of complainant to a decree for the sale of the undivided half of the 
premises, subject to the right of the minor hoirs to the use and occu- 
pancy of the premises, whatever the extent of that right may be. 

It is the settled law of Kansas that the homestead may be alien- 
ated by the joint deed of husband and wife; and also that, in the 
case of the death of either, the survivor may subsequently alienate 
his or her interest, subject to the right of occupancy of the premises 
as a homestead by any members of the family entitled to such occu- 
pancy, and not joining in the conveyance. Dayton v. Donart, 22 
Kan. 256; Gatton v. Tolley, là. 678. 

The respondent, therefore, might hâve sold, by deed absolute and 
unconditional, ail his interest in the premises at the time he executed 
the mortgage, and the sale would hâve been valid as against ail the 
world except the children, whose right under the homestead law would 
bave remained the same precisely as if no sale had been made. It 
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is well settled as a gênerai rule that any interest in lands which is 
the subject of contract or sale may be mortgaged. 2 Story, Eq. Jur. 
§ 1021; Miller v. Lepton, 6 Blackf. (Ind.) 238. 

But it is insisted by counsel for respondent that the constitution al 
provision above quoted constitutes an exception to the gênerai doc- 
trine on this subject, because it déclares that the homestead "occu- 
pied as a résidence by the family of the owner, together with ail of 
the improvements on the same, shall be exempted from forced sale 
under any process of law," except for taxes, for purchase money, or 
by virtue of a lien given by the consent of both husband and wife. 
This clause must be oonstrued in connection with the remainder of the 
sentence, -which déclares that the homestead "shall not be alienated 
without the joint consent of both husband and wife when that rela- 
tion exists." This provision necessarily implies that the homestead 
may be alienated by its owner if the relation of husband and wife 
does not exist ; and if it can be alienated absolutely, it can be mort- 
gaged. 

If it can be mortgaged, the mortgage can be foreclosed, and the 
equity of the mortgagor, whatever it is, may be sold. The constitu- 
tional provision was intended to protect the right of the wife and 
children in the homestead by exempting it from sale for debt, and 
requiring a sale or mortgage to be made by both husband and wife when 
that relation exists. It did not provide for the case of a homestead 
held by a husband after the wife's death. The words "forced sale," 
employed in the above provision of the constitution, should, we think, 
be held to mean sales upon exécution or other process for the collec- 
tion of the ordinary debts of the owner, and not to a sale made for 
the enforcement of a mortgage which the owner had the right to exé- 
cute, and which the holder has the right to foreclose. This construc- 
tion préserves ail the homestead rights of the heirs. It would be no 
advantage to them to require complainant to wait for his decree until 
their right of occupancy and use has ceased; nor can it do any harm 
to sell at once the interest of the mortgagor, subject to their rights. 
The purpose of the constitutional provision — to protect the home- 
stead rights of the family — is accomplished by such a decree. 

Our conclusions are : 

(1) That the mortgage is not void because the husband had no power to 
exécute it. (2) That it is a valid lien on his undivided half, subject to the 
right of occupaticy and use o£ the whole by the heirs. (3) Tliat complainant 
is entitled to a decree of foreclosure upon the interest of the respondent, sub- 
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ject to the homestead rights of the heir8, whatever those righta may be; and 
we do not undertake to deflne or lirait them. That eau be properly doue onl^ 
in a proceeding to which they are parties. 

Decree accordingly. 
EosxER, D. J., concurs. 



Mercantile Trust Co. v. Pobtland & Ogdensburq E. Co, 

[Girctiit Court, D. New HampshiTe. Pebruary 21, 1882.} 

1. FoEECLosuEE — Necessaey Paeties. 

In a suit by the bondholders of a railroad company holding bonds secured by 
a flrst mortgage on a part of the road and a second mortgage on the rest of 
the road, and praylng that an account be taken of the earninga received from 
the différent parts of the road, and forpayment of the amount due to the plain- 
tiff, or, in default, for a foreclosure of the mortgage ; and asking that a receiver 
beappointed, and for other relief, — the trustées of the second mortgage, under 
which the plaintill claims, are necessary parties. 

2. Nok-Resident Paeïies — Appearance, how Secubed. 

If they are résidents of another state, the statuts of 1875, e. 137, $ 8, provides 
for summoning ail such absent parties, where there is property within the juris- 
diction upon which a lien is claimed. 

3. Mortgage — Phovisious op Statfte Part of the Contbact. 

Where a state statuto provides for the rights and duties of trustées of a cor- 
poration, it relieves the parties from providing therefor in each mortgage exe- 
cuted under thé laws of such state. 

J. W. Fellows, E. J. Phclps, and Noble de Smith, for complainant. 

Mr. Haskell, for défendant Anderson. 

LowELL, C. J. This case has been arguéd upon demurrer to the 
bill. The facts alleged are that the Portland & Ogdensburg Eail- 
road Company exists by the authority of the states of Maine and 
New Hampshire; that in 1870 it mortgaged that part of its line 
which extends from Portland, in Maine, to Bartlett, in New Hamp- 
shire, to secure bonds for $800,000 ; that in 1871 it mortgaged the 
whole line, from Portland to the western line of New Hampshire, 
together with its rolling stock owned or which might thereafter be 
acquired, to G. T. Emery and two others, as trustées, to secure bonds 
for 13,000,000, and issued the bonds to the amount of $1,900,- 
000, of which the plaintiff holds $80,000, and sues for itself and 
others in like interest who may choose to corne in and contribute to 
the expenses. This mortgage is the first, from Bartlett to the west- 
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ern Une of the state, and the second, from Portland to Bartlett. The 
bill goes on to allège that interest bas been paid regularly on the 
debt secured by the first mortgage, but that the payments hâve been 
made, in part, out of earnings wbicb should bave been devoted to 
the payment of the debt secured by the second mortgage, and no 
interest has been paid on that debt since May, 1876. It prays that 
an account may be taken of the earnings received for the différent 
parts of the road ; for payment of the amount due the plaintiff, or, 
in default, for a foreclosure ; for a receiver, and for other relief. 

I consider that cause of demurrer to be well assigned which ob- 
jecta that the trustées of the second mortgage under which the plain- 
tiflf claims hâve not been made parties. They may hâve good rea- 
sons to give 'why a receiver should not be appointed ; to show why 
they bave not taken possession of the road, if they hâve not; to see 
that ail bondholders are protected, etc. The reasons for their being 
parties are many and familiar, It seems that they live in Maine ; 
but the statute of 1875, c. 137, § 8, provides for summoning into 
the circuit court ail such absent parties where there is property with- 
in the jurisdiction upon which a lien is claimed. It is argued that 
Judge Wheeler decided, in Brooks v. Vermont C. R. Co. 14 Blatchf. 
463, that the bondholder could proceed without the trustées; but 
what he said was (page 466) that the bondholders could proceed, 
whether the trustées would or not, by making them défendants. 

In Mercantile Trust Co. v. LamoUle Valley R. Go. 16 Blatchf. 324, 
the trustées were parties défendant, and the court merely decided, 
so far as the présent case is concerned, that the bill need not allège 
a request to the trustées to foreclose, and their refusai. 

Again, it is said that the mortgage imposes no duties upon the 
trustées, and invests them with no rights, but gives them merely the 
dry, légal title. But the bill allèges that the mortgage was made by 
virtue of the laws of Maine and New Hampshire, and the laws of 
Maine hâve a chapter devoted to this subject, which relieves the 
parties from the necessity of providing therefor in each mortgage. 

The demurrer is sustained. The plaintiffs may amend within 60 
days. 

Note. The court may, in an order for appearance of a non-resident défend- 
ant, flx any day certain for his appearance, and is not limited to the usual 
rule-days in equity. Forsyth v. Pierson, 9 Fbd. Rep. 801. Such order may 
be made upon a proper showing by affldavit alone. and a marslial's return 
" not found " in the district ia not a condition précèdent to tne making of it. 
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M. Service of such order by the marshal or his deputy of the district whereof 
tlie non-resident défendant is an inhabitant, or where he is found, and the 
return thereof in the usual form or by affidavit, are suffloient. Id. See, as to 
service on non-resident corporation, Parrott v. Alahama Qold Life Ins. Oo. 5 
FED. Eep. 391; Fe7inoyer v. ITef, 95 U. S. 714.— [Ed. 



Matthews v. Pufpbe and others.* 
{Circuit Uourt, 8. D. New York. January 18, 1882.) 

1. Pkactice— Service op Subpœna— PurviLEOED Attendancb. 

Where a motion to set aside the service of a subpœna, on the ground of priv- 
ileged attendance within the district, had been denied on the ground that 
the défendant had failed to show that he was a non-resident of the state, 
held, on a renewal of such motion without leave, that the fact of non-residence 
shonld hâve been proven on the former motion. It is not a newly-discovered 
fact. 

2. Same— Samb— Waiver of Pktvilbge. 

An objection to the service of a subpœna as made while défendant was pro- 
tected by a privilège, may he waived by not being promptiy availed of . 

In Equity. Motion to set aside service of subpœna. 

A. V. Briesen, for plaintifif. 

E. C. Webb, for défendant, 

Blatohfobd, C. J. The défendant Alvin D. Puffer heretofore made 
a motion to this court, founded on affidavits, to set aside the service 
made on him of the subpœna to appear and answer herein. The 
suit is one for the infringement of letters patent. The motion was 
opposed and denied by an order made December 30, 1881. The 
reasons set out in the motion papers, as grounds for the motion, were 
that the service waa made upon the said défendant while he was 
attending the examination of witnesses in the office of the counsel for 
the plaintiff herein, in the city of New York, in a cause of interférence 
then pending between him and the plaintiff before the United States 
patent-office, and when he was lawfully attending at said office "in 
his right as a party to said interférence cause." The moving affi- 
davits did not show where the défendant resided, or where he carried 
on business; but merely that he "went to New York" to attend such 
examination, not stating from what place he went. The motion was 
made upon the bill as a part of the moving papers. The bill speaks 

♦Reported by S. Kclson While, Esq., of the New York bar. 
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of the défendants as "doing business" at Boston and New York, and 
as being citizens of the United States. 

In opposition to tke motion it was shown by affidavits on the part 
of the plaintiff that the défendant served had a place of business in 
the city of New York, and one also in Boston. In regard to him the 
plaintiff said, in an affidavit : "His place of résidence in New York 
is not knownto me, and I hâve been unable to ascertain it." The 
défendant, after hearing the affidavits in opposition to the motion, 
chose to submit it for décision, and did not ask leave to withdraw it 
and renew it on further papers, or to put in further papers. The 
court, in denying the motion, said : "It does not anywhere appear 
that A. D. Puffer is a citizen of Massachusetts, or is not a citizen of 
New York, or does not réside in New York. The bill allèges that he 
does business at New York and is a citizen of the United States. It 
is shown that he has a place of business in New York city. The motion 
is denied." 

The défendant now, without leave, renews the motion on papers 
showing that at the time of the service he was a citizen and a rési- 
dent of the state of Massachusetts. This was a fact which the 
défendant was called upon to show on the first motion. It is not a 
newly-discovered fact. It was involved in and pertinent to the first 
motion. Itwas called to the attention of the défendant bythe oppoa- 
ing papers, and yet the judgment of the court was invoked on the 
case. The court had jurisdictiou of the subject-matter of the suit. 
The service of the subpœna was made on the défendant personally 
in this district. The objection to the service, as made while the 
défendant was protected by a privilège, was one which the défendant 
jBOuld waive, and one ^hich he might waive by not making it when 
he ought to make it, or by not making it in a proper way, as well as 
by not making it at ail. It is one of those irregularities which must 
be promptly availed of. In the présent case it must beheld that the 
défendant lost his right to show that he was a citizen and résident 
of Massachusetts, and the motion to set aside the service of the sub- 
pœna is denied. 

Note. A party going into another state as a witness or as a party under 
prooess of a court, is exempt from process in such state while necessarily 
attending there in respect to such trial. Brooks v. Fanoell, 4 Fed. Eep. 167 ; 
citing Parlier v. Hotchkiss, 1 Wall. Jr. 269 ; The luneau Bank v. McSpedan, 
5 Biss. 64; and see In re Healy, 24 Alb. Law J. 529. Se a party while in 
another state, attending a regular examination of witnesses, ia privileged. 
PUmpton v. Winslow, 9 Fed. Rep. 365. — [Ed. 
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BuEEK V. Imhabuseh and another.* 

{Circuit Court, S. D. Nm York. February 2, 1882.) 

1. Eqtjitt Peactice— Intekeogatohies in Bill— Sufficienct of Answkb. 

Under the rules in equity défendants are required to answer speciflcally only 
such interrogatories in the bill as by the note thereunder written they are re- 
quired to answer ; otherwise they need answer only as speciflcally aa the stating 
part of the bill charges. 

In Equity. On exceptions to answer. 

William G. Hauff, for plaintiff. 

Arthur v. Briesen, for défendants, 

Wheeler, D. J. This cause has now been heard on exceptions to 
the answer for insufficiency. The bill states the recovery of judg- 
ments by decree against the défendants for the payment of money ; 
that exécution cannot be satisfied for want of property to be found; 
that the défendants hâve or hâve had property, without specifying any 
in particular ; and prays a discovery of their property in hand or held 
in trust for tbem. The interrogatories make more spécifie inquiries. 
The answer dénies generally that the défendant answering has any 
property in his hands, or that any is held in trust for him, or that he 
has conveyed away any since the decree, at ail, or before, in view of 
it, to defeat it. The rules in equity require défendants to answer 
only such interrogatories as they are specifically required by note to 
answer. This bill, accordingly, required the défendants to answer 
such interrogatories as by the note thereunder written they should 
be required to answer. There is no note thereunder written; there- 
fore there were no interrogatories to be specifically answered. They 
were only required to answer the stating part of the bill. This 
the défendant answering has done, as specifically as he is by the bill 
chargea. No ground is known for making a défendant give a par- 
ticular aceount of ail the property he has ever had, or deny specific- 
ally having had particular property, upon such gênerai charge as to 
having had property before, which cannot be found now to satisfy 
judgments. At least, the particular property sought to be reached 
should be pointed ont before anything more than a gênerai answer 
should be compelled. 

Exceptions overruled 

See Chicago, St. L. & N. 0. R. Co. v. Macomb, 2 Fbd. Eep. 18. 

•Reporied by S. Nelson Whlte, Esq., of the New York bar. 
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TuFTS V. Matthews and another. 

(Oircuit Uûurt, D. Rhode laland. March 4, 1882.) 

1. Deceit— RiGHT OF Action not Assignable. 

The right of action for damages for a deceit is not assignable, and does not 
pass to the assignée of the bankmpt 

2. AsSIGÎiMENT. 

As a rule, only such actions are assignaViIe as survive the death of a person, 
and would go to his executor or administrator. Where there is nothing, such 
as -would survive the death of a person, there is nothing capable of being 
transferred. 

3. Case Stated — Right op Action. 

Where the assignée of the purchaser from the assignées of a bankrupt of ail 
the assets of the bankrupt remaining in their hands, brings an action for pecu- 
niary damages arising from alleged false représentations made to the bankrupt 
and to his assigns through which certain flrst-mortgage railway bonds deposited 
as security for certain notes of one of the défendants were given up, hdd, that 
■whatever right of action the bankrupt may hâve had, this eJiose in action did 
not pass to his assignées, and thcrefore ao right of action passed to the plain- 
till. 

At Law. 

Charles M. Barnes and Hyde, Dlckerson d Howe, for plaintiff. 

James Tellingimst, for défendants. 

CoLT, D. J. This is an action for deceit. The défendants hâve 
demurred to the déclaration. The main question raised by the 
demurrer is whether an action of deceit is assignable. The facts 
alleged, so far as it is found necessary to state them, are as foUows : 

One Natlian Matthews, of Boston, was adjudicated a bankrupt upon péti- 
tion flled August 30, 1878, and assignées were duly appointed. On December 
19, 1879, the assignées sold ail the assets of the bankrupt remaining in their 
hands, and ail their rights of action against the défendants, to Benjamin F. 
Brooks ; and on January 22, 1880, Edwin Tufts, the plaintiff, became the pur- 
chaser from Brooks. Among the assets of the bankrupt were claims to a 
large amount upon promissory notes made, in 1875, by Edward Matthews, of 
New York, one of the défendants. In February, 1877, an agreement was 
entered into by which Nathan Matthews was to surrender a large part of thèse 
notes, and discontinue proceedings in bankruptcy already commenced against 
Edward Matthews, in New York, upon certain terms, which, however, were 
never carried ont by Edward Matthews, though the proceedings in bankruptcy 
against him were withdrawn. At the same time, as a part of this agreement, 
there were deposited, as security for the payment of Edward's notes, until he 
should fulfil the terms of the agreement, and make the payments called for 
under it, with William H. Williams, of New York, 250 of the flrst-mortgage 
bonds of the Carolina Central Bailway, each of the par value of ©1,000. It is 
v.l0,no.6— 39 
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alleged that représentations were made by the défendants Edward Matthews 
and Virginia B. Matthews, at the time the bonds were deposited, that Edward 
was the owner, but that afterwards, and prier to October 1, 1879, false and 
fraudulent représentations were made by them to Nathan Matthews, his 
assignées, and to WilUams, that Virginia, and not îTathan, was the owner; 
and that, being deceived by tliese false statements, and by other false repré- 
sentations made by Edward respecting the value of the coupons due on said 
bonds, Nathan, with the asseut of his assignées and Williams, on October 1, 
1879, entered into an agreement with Edward whereby the bonds were sur- 
rendered to Virginia on the payment of a small part of their value. In con- 
séquence of this, Edward's notes were left unpaid, and the assignées greatly 
damaged. ïufts, as the purchaser from Brooks of ail rights of action belong- 
ing to the assignées, now brings this suit for deceit in the matter of the sur- 
render of thèse bonds, allegiug damages to the amount of $300,000. 

We do not see, under the authorities, how an action of this char- 
acter can be transf erred by assignaient ; but, even if transférable, we 
very much doubt if the plaintiiï could bring suit in his own name. 
It bas been held that where the laws of a state do not permit the 
assignée of a chose in action to sue in his own name, a persoii who 
purchases such chose in action from the assignée in bankruptcycan- 
not maintain an action thereon in bis own name; and, further, that 
the lex fori governs the form of remedy. There the contract was 
made in New York, and suit was brought in Massachusetts. Lea^h 
T. Greene, 12 N. B. R. 376. But neither the common law nor the 
statutes of Ehode Island nor the bankrupt act seem to warrant us 
in holding this action assignable. As a rule, only such actions are 
assignable as survive the death of a person, and would go to his 
exécuter or administrator. Where there is nothing such as would 
survive the death of a person, there is nothing capable of being trans- 
ferred. Gomegys v. Vasse, 1 Pet. 193, 213; Billard v. Collins, 25 
Gratt. 343. 

At common law, personal actions died with the person, — actio per- 
sonalis moritur cum persona; and this has been construed tO mean ail 
torts where the action is in form ex delicto for the recovery of dam- 
ages, and the plea not guilty. 1 Saund. 216a, note 1; Henshaw v. 
Miller, 17 How. 212, 219. 

While the statute of 4 Edw. III. c. 7, by a libéral construction en- 
larged the number of actions which survived, it was never held to 
extend to actions of assault apd battery, false imprisonment, slander, 
deceit, and thé like. Williams, Bx'rs, (6th. Am. Ed.) 870, (793.) 

The number of actions which survive bave been greatly increased 
by statute in most of the states. Under statutes quite similar to those 
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of Ehode Islaiid, which provide for the survival of actions for dam--' 
âges to the .person, or real or personal estate, it has been decided 
that actions for deceit or fraud, for pecuniary damages, will not lie. 
The damage done,must be to some spécifie propertyof which' the per- 
son is the owner. It is not suffioient if the damage arises inciden- 
tally or collaterally. False représentations by which one is induced 
to part with property do not appear to come within the provisions of 
the statate. Read v. Haick, 19 Pick. 47; Cutting v. Tower, 14 Gray, 
183; U. S. V. Daniel, 6 How. 11; Henshaw v. Miller, 17 How. 212. 

Section 5046 of the bankrupt act describes what property and 
rights pass to the assignée. The construction put upon the words 
"choses in action," there mentioned, excludes actions for personal 
tort such as the fraudulent and deceitful recommendation of a per- 
son as worthy of crédit whereby goods were obtained, abuse of the 
garnishee process which injured the bankrupt's business, assault and 
battery, slander, and the like. In re Crockett, 2 N, B. E. 208; 
Noonan v. Orton, 12 N. B. E. 405; Dillard v. GoUins, 25 Gratt. 343. 

The action before us is one for pecuniary damages arising from 
alleged false représentations made to the bankrupt and to his as- 
signées, through which the bonds deposited as security for the pay- 
ment of the notes of one of the défendants were given up. So far as 
it may be contended that the plaintîflf has succeeded to any right of 
action the bankrupt may hâve had, it is clear, we think, that this 
chose in action did not pass to the assignées, and therefore did not pass 
to him ; and, so far as it may be claimed that this is a right of action 
that accrued to the assignée personally, we fail to discover any 
authority in the bankrupt act, or otherwise, for them to assign an 
action of this character. The right to complain of a fraud is not a 
merchantable commodity, say the court in De Hoghton v. Money, L. 
E. 2 Ch. App. 164. 

Hère such right has not only been sold once, but the first purchaser 
sells it to a second, who then brings suit in his own name. 

Demurrer sustained. 

See the right of action for fraud is not assignable. Dickinson v. Seaver, 
44 Mich. 624; S. G. 7 N. W. Kep. 182. 
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United States v. Central National Bank. 
{District Court, 8. D. New York- February 3, 1882.) 

1. Banks — State Tajcation— Retuens, what Déductions Allowed — " Pbofits" 

Defiked. 

In ascertaining the "amount of profits which hâve accrued or been earned 
and reoeived " hj a bank, for which it was required to make returns by section 
121 of the act of June 30, 1864, (13 St. at Large, 284,) embezzlemonta during 
the period covered by the returns may be deducted. By "profits " is meant 
net profits after deducting expenses and losses from whatever sources con- 
nected with the business. 

2. Retcthns dp Profits — Déduction of Lusses by Embbzzlembnt, 

Where, for the years 1866, 1867, and 1868, the défendant, in making its 
returns, deducted the amounts paid by it forstate taxes upon tlie value of the 
shares of capital stock, and required by the state law to be paid " out of its 
funds," and suit being now brought for a duty of 5 per cent, on the amount so 
paid by the bank on account of the statc tax, on the ground that it was un- 
lawfully deducted from the returns made, and it appeared that the amount of 
losaea by embezzlement sufEered by the bank during each yearwas greater than 
the amount so paid for taxes and deducted from the returns, and that such 
losses had not been deducted, because not discovered by the bank till after the 
returns made and its duties paid thereon, hdd, that its returns being in fact 
fully equal to ail the bank's proflt for those years, no further duty could be 
recovered. 

3. JunaMENT ON DEMURnBB — GoiNG Back to Fikst FAtrliT. 

Upon demurrer the whole record is presented, and judgment goes against 
the party in whose pleading there is found the tirst substantial fault. 

4. PLEADlUa — iNStTFFICIENT ALLEGATIONS IN CoMPLAINT. 

Where the coraplaint claimed duty for alleged insufBcient return.9 for the 
year 1870, under section 521 above referrcd to, but did not state that the 
défendant had " neglected to or omitted to make a return of dividends or addi- 
tions to its surplus or contingent funds as ofteu as once in six months," and, 
upon an answer claiming the right to deduct the state tax, as above stated, the 
plaintifE demurred to the défonce for insutBciency in law, held, without 
passing upon this defence, that the complaint was insuflfioient, and judgment 
should be ordered for the défendant unless plaintifE amended as allowed. 

Demurrer to an Answer. 

•S. L. Woodford, Dist. Atty., and E. B. Hill, Asst., for the United 

States. 

Martin é Smith, for défendant. 

Brown, D. J. This action was commenced on july 22, 1881, to 
recover the sum of $12,456.94 principal, beaides interest, for arrears 
of income tax alleged to be due from the défendant for the years 
1866, 1867, 1868, and 1870, under sections 120 and 121 of the rev- 
enue act passed June 30, 1864, (13 St. at Large, c. 173, p. 283.) 
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The complaint allèges that in 1866 the défendant made and real- 
ized in its business, as a bank, certain profits, to-wit, $56,555.69, 
■whereof no return was ever made to the assessor; that said profits 
were liable to a tax of 5 per centnm, none of whieh has ever been 
paid. Similar averments are made in référence to the years 1867, 
1868, and 1870. 

Besides certain déniais, the answer sets forth two separate de- 
fences : 

First. That by the law of the state of New York the défendant was re- 
quired to retain from the divideuds paid to its stockholders the amount-of the 
municipal tax levied by the state against the stockholders upon the value of 
their shares of the capital stock, and that the défendant was also lequired by 
the state law to pay to the state offlcers, out of its f unds, the amount of taxes 
thus levied upon the par value of the stock, and to deduct said araount rata- 
bly from dividends to be paid by the défendant to its stockholders ; that, in 
accordance with the state law, the défendant did so retaiii and pay to the 
proper state authorities the state taxes so levied for that year upon the capital 
stock of its stockholders, amouuting to the said sum of $56,555.69, and its 
returns to the assessor of the district deducted the amount of taxes so paid, 
as it claims to hâve the right under the law to do ; and that it paid the duty 
upon such returns, deducting s*h state taxes. Second, that in 1866 défendant 
made returns of its profits for that year to the amount of $478,947. :J6, and paid 
to the coUector the duty upon that amount ; that in July, 1869, défendant 
discovered certain losses by embezzlement during tlie years 1866, 1867, and 
1868, which had been previously concealed and unknown to it; that the 
amount of such losses during 1866 was at least equal to the amount of the 
state tax which had been deducted from the returns of that year, so that, aside 
from the déduction of the state tax, the amount of its returns to the assessor 
was fully equal to ail its profits for that year; and that, i"^ f^ct, the duty paid 
was greatly in excess of that to which it was liable under the act of con- 
gress. 

The same defences are made to the duties claimed for the years 
1867 and 1868. To the claim for the year 1870 the second defence 
does not apply, but only the first. The plaintifï demurs to each of 
thèse defences as insufficient in law. 

In behalf of the United States it is claimed that the losses sus- 
tained by the bank through embezzlements should not be deducted 
from its returns; that it must pay taxes upon ail its profits earned, 
and that it is immaterial what becomes of thèse profits after they 
hâve been made, whether lost by embezzlement or otherwise ; that it 
is only legitimate expenses which can be deducted from the profits in 
making returns to the assessor. No authorities are cited for such a 
construction, and it seems to me altogether unreasonable. Section 
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121 provides that "any bank which shall neglect or omit to make a 
return of dividends or additions to its surplus or contingent funds as 
often as once in six months, shall make a list or return in duplicata, 
under oath, to the assessor of the amount of profits whicli hâve accrued 
or been earned and received by such bank during the six months 
preceding." In ascertaining the "amount of profits which hâve ac- 
crued or been earned or received," every loss which bas oecurred in 
its legitimate business shouid be takcn into account. A loss through 
the crime of one of its offioers by défalcation or embezzlement is as 
much a loss incident to its business as a loss through the robhery of 
its funds by some person not connected with the bank, or a loss through 
forged checks or altered bonds, or through bad debts, or a destruction 
of its property. It cannot be supposed that the term "profits," in 
section 121, just quoted, means gross receipts on the profit side of 
its ledger without déductions for expenses in carrying on the business, 
and losses of whatever nature to which it is exposed in the legiti- 
mate prosecution of its business. By "profits" is meant its net prof- 
ita after ail such losses and expenses are deducted. Had its losses 
by embezzlement been known to the bank at the time of its returns 
in 1866, theymight, therefore, hâve beeti properly deducted from the 
returns for that year. They were not so deducted, and they equal 
the full amount alleged in the complaint not to hâve been returned, 
which it appears was deducted by the bank on account of the state 
tax which it had paid on account of the stockholders. Even, thf re- 
fore, if the bank had no right to deduct the state tax which it had 
paid, it would still be true, as alleged in the second defence, that the 
bank had made full return of ail its profits for that year as required 
by section 121. This defence of the answer is, therefore, held good; 
and it applies to the years 1866, 1867, and 1868 as a complète de- 
fence to the full amount claimed. 

As regards the amount claimed for the year 1870, the only defence 
demurred to relates to the déduction for the state tax. The answer 
is not clear in its statements regarding the mode in which the state 
tax was paid, whether "out of its funds" generally, or out of divi- 
nends previously declared; nor does it aver with any clearness or 
certainty whether any dividends at ail were declared, although that 
fact is rendered extremely probable from other facts stated, and has 
been assumed by both sides as a fact in their briefs. But assuming 
that to be the fact, the only cause of action which could arise under 
the law would be under section 120 for a duty on "dividends" or 
"additions to surplus or contingent funds." That section and section 
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121 are mutually exclusive. No case can arise uuder section 121 
unless the bank "shall neglect or omit to make dividends or addi- 
tions to its surplus or contingent funds." The duty imposed by sec- 
tion 121 on "the amount of profits which hâve accrued or been earned 
and received by the bank," in case of failure to déclare dividends or 
additions to its surplus or contingent funds, does not appear to be 
necessarily the same as might be imposed under section 120 upon 
such dividends or additions, if made. 

The présent complaint contains no averments sufficient to présent 
a case under section 120. The construction of the language of this 
section, in référence to the right to deduct the state tax, and the 
bearings of sections 116 and 117, which are in pari materia upon the 
same question, cannot, therefore, be hère properly considered. 

On the other hand, it would be useless to consider the question 
under section 121 alone, when both parties assume the facts to put 
the case under section 120. The complaint, moreover, is defective 
under section 121, because it contains no averment that the défend- 
ant had "neglected or omitted to make any dividends or additions to 
its surplus or contingent funds." The complaint is not sufficient, 
therefore, under either section. 

It is an aneient rule in pleading that upon demurrer the whole 
record is presented, and judgment goes against the party who com- 
mits the firat substantial fault. Cooke v. Graliam, 3 Cranch, 229; 
Sprigg v. Bank of Mt. Pleasant, 10 Pet. 264; 1 Saund. 119, note 7; 
285, note 5 ; 1 Chit. PI. 668. The same rule is still applicable under 
the Code. People v. Booth, 32 N. Y. 397. 

The second defence demurred to is, therefore, held sufficient in law 
as regards the elaims made for 1866, 1867, and 1868, and judgment 
should be entered for the défendant for the insufficiency of the com- 
plaint, unless the plaintiff shall amend within 20 days as to the 
claim for the year 1870, in which case the answer already put in may, 
if desired, stand as an answer to the amended complaint as respects 
that claim. 

See Nat. Alhany Exchange Bank. Y. Hills, 5 Fed, Eep. 248. 
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United States v. Ode ne al. 
{Gireuit Court, D. Oregon. Fe))ruary 14, 1882.) 

1. AdVERTISINO for SUFPIilBS BY SUPEIIIÎÎÏENDEIÎT OF iNDrAN AfFAIKS — PaT- 
MBNT POK. 

The défendant, as superintendent of Indian affairs, puWished advertisements 
in two newspapers inviting proposais for supplies, upon the authority of a 
gênerai order to that eflEect, addressed to his predecessor in office by the com- 
missioner of Indian affairs, in which it was stated that the order was made by 
the direction of the secretary of the interior, and attached copies of said order 
to the bills for publishing such advertisements. Held, that the publication of 
such advertisements was authorized by the secretary of the interior within the 
raeaiiing of section 3828 of the Revised Statutes, and that the payment thereof 
was a lawful expenditure of the public money entrusted to the superintendent, 
and ouglit to be allowed in his accounts. 

Action on OfQcial Bond. 

Riiftis Mallory, for plaintiff. 

The défendant in propria persona. 

Deady, D. J. On March 12, 1872, the défendant, as superintend- 
ent of Indian affaire for Oregon, executed a bond to the plaintiff, 
in the pénal sum of $100,000, conditioned that he would "faithfully 
expend" and "honestly account" for ail public moneys that might 
corne into his hands as such officer. In the first quarter of the year 
1873 the-detendant, acting under this bond, paid ont of the public 
moneys in his hands to C. P. Crandall, publisher of the Oregon States- 
man, îoi advertising for bida for Indian supplies, f61.36, and the 
Oregonian Publishing Company, the sum of $57.51, for a like serv- 
ice. In the examination of his accounts thèse items were disal- 
lowed by the second auditor, with the approbation of the second 
comptroller, upon the ground that "no written authority of the hon- 
orable secretary of the interior is presented to comply with section 
3828 of the Eevised Statutes." Subsequently this action was brought 
to recover thèse sums — $118.78 — with interest, as moneys not duly 
accounted for. 

The answer of the défendant admits the receipt and expenditure of 
the money as stated in the complaint, and then allèges as a defence to 
the action that on October 22, 1870, a gênerai order was made and 
issued by the secretary of the interior and signed by the commissioner 
of Indian affairs, and directed to the superintendent of Indian 
affairs in Oregon for his "guidance" in the matter of advertising for 
proposais to furnish supplies, as follows : "Eeferring to your letter of 
the ninth ultimo, submitting the names of newspapers in which ad- 
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vertisements for proposais for supplies required in tbe Oregon super- 
intendency should be published, I hâve to advise you that, by direc- 
tion ofthe honorable secretary of the interior, you are hereby authorized 
to publish such advertisements in the Oregon Statesman, Salem, and 
the Oregonian, Portland, Oregon;" that such order was made gên- 
erai to avoid the delay incident to procuring a spécial direction from 
Washington whenever the purchase of supplies became necessary; 
that the same was unrevoked and in fuU force at the date of the 
advertisements and expenditures in question ; and that a copy of such 
order was "attached" to each of the bills for publishing said adver- 
tisements. It is also alleged, but unnecessarily, that the proposais 
received under thèse advertisements were approved by the secretary 
of the interior, and the purchase made accordingly. 

The plaintifE demurs to this defence as insuffieient, because it does 
not show that section 3828 of the Eevised Statutes was complied with 
in expending said moneys. Said section 3828 (section 2 of the act of 
July 15, 1870; 16 St. 308) provides that "no advertisment, notice, or 
proposai for any executive department of the government, or fpr any 
bureau thereof, or for any oÊBce tberewith connected, shall be pub- 
lished in any newspaper whatever, exoept in pursuance of a written 
authority for such publication from the head of such department; 
and no bill for any such advertising or publication shall be paid, 
unless there be presented with such bill a copy of such written 
authority." 

Admitting the truth of the answer, as the demurrer does, it does 
not distinctly appear from the statement of the account by the au- 
ditor, or the argument of the counsel for the plaintiff, wherein the 
défendant failed to comply with said section 3828 of the Eevised Stat- 
utes. For anything in the letter of the statuèe, or the subject-matter 
regulated by it, the authority to advertise might as well be gênerai as 
spécial; that is, might, under the terms of the statute, be made to 
comprehend and authorize the publication of successive advertise- 
ments of a particular class or kind as well as a single one. Besides, 
thèse advertisments, being "for supplies," were such as the law re- 
quired to be made, (section 3709, Eev. St.,) and the order of the sec- 
retary could only limit the number or place of publishing them by 
prescribing the newspapers in which they should be inserted. When- 
ever the défendant undertook to procure supplies for his superintend- 
ent, he was authorized and required by statute (section 3709, Rev. 
St.) to advertise a "sufficient time" for proposais, subject only to the 
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direction of the secretary as to the newspaper or papera in -wliich tbe 
publication should be inade. 

Neither can the objection be that the order under which the 
défendant claims to bave acted was made before he went into the 
office, for any gênerai order or direction of the secretary concerning 
the conduct or management of this suporintendency continued appli- 
cable and in force until revoked or superseded, unaffected by any 
change of superintendents. 

The onlyother objection that could be made or bas been suggested 
to the authority to publish, is that it did not "come" from tho head 
of the department — the secretary of the interior — but only the com- 
missioner of Indian affairs, by whom it was signed. The secretary 
of the interior is charged with the "supervision of public business" 
relating to the Indians. Section 441, Eev. St. In the department 
of the interior there is a oommissioner of Indian affairs, who "shall, 
under the direction of the secretary of the interior, and agreeably to 
such régulations as the président may prescribe, hâve the manage- 
ment of ail Indian affairs, and of ail matters arising out of Indian 
relations." Section 463, Eev. St. Upon thèse provisions of lawthe 
oommissioner was the proper person for the superintendent to apply 
to for authority to advertise in the Statesman and Oregonian; and 
although, under section 3828, supra, the authority to do so must 
"coœe" from the secretary, it would, nevertheless, come to the super- 
intendent through the oommissioner. 

Was it necessary also for the secretary to sign the order, as well as 
direct the oommissioner to make it ? I think not. The statute does 
not in terms require that he should, nor does the nature of the busi- 
ness or the relation between the parties make it necessary. The 
oommissioner, as to Indian affairs, is the deputy or représentative of 
the secretary, and the lawful channel of communication with Indian 
superintendents and agents. Upon the authority of bis office, and 
as the représentative of the secretary, he informed the défendant that 
by the direction of that officiai he was authorized to publish the ad- 
vertisement in the newspapers mentioned. The authority professed 
to come from the head of the department, and it came through the 
proper officer. No one questions the hoiia fides of the transaction. 
The money bas been honestly and beneficially used for the govern- 
ment, and the défendant ought to be oredited with the amount, unless 
there is some technical difficulty in the way, and I see none. 

The demurrer is overruled. 
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Cbane ». Wateks and others. 
{Circuit Court, B. Massachusetts. February 23, 1882.) 

1. LiBEL — PbIVILEGBD COMMUNICATIONS. 

In discussing the subject of a scheme or plan for making a railroad by the 
consolidation of certain short Unes, and to obtain control of a certain railroad 
Company by eleoting directors favorable to the scheme, a public speaker or 
writer has the qualifled privilège which attaches to public alîairs. 

2. Same— Chaeactbr dp CousTRUCTon op Railroads. 

In such discussions the character of the constructor and manager of rail- 
roads is open to public discussion when his plana afiEect many intereats besides 
thoae of the stockholders of one road. 

3. Same — Distinction bbtween Pubuc and Pritatb Intbrests. 

The distinction between the puDlic and private aSairs of a railroad is this ; 
When a railroad is to be built, or a company to be chartered, the question 
•whether it shall be authorized is a public one ; but when the company is or- 
ganized and the stock issued, anything which merely aft'eots the value of the 
stock is private. 

4. Samb — Truth as a Dbfbncb. 

In discussions in good faith, of the punlic conduct and qualifications of pub- 
lic men, the défendant, it appears, is noi held to prove the exact truth of his 
statemenls and the aonndness of his interences, provided that he is not actu- 
ated by express malice, and that there is reasonable ground for such statements 
and inferences. 

Action of Tort for Libel. On demurrer. 

The défendants published in their newspaper, the Boston Daily 
Advertiser, an article concerning an attempt of Edward Crâne, the 
plaiutiff, to procure the élection of directors of the New York & New 
England Eailroad Company at the then récent annual meeting. The 
article was entitled "History Eepeated," and purported to give a nar- 
rative of the dealings of the plaintiff with the Boston, Hartford & 
Brie Eailroad Company by which he had brought it to bankruptcy, 
and to give the impression that he intended to act in a similar way 
with the New York & New England, which was a corporation formed 
by the bondholders of the other road. The project attributed to the 
plaintiff included the buying up of certain railroads in Connecticut, 
consolidating them with the New York & New England Company, etc. 
It alleged that the plaintiff's schemes were exposed by skilful ques- 
tioning at the meeting, and that he had retired discomfited. 

The plaintiff, in his déclaration, set out this article in full, and in 
the first count alleged damage generally; in the second that he was 
a manager and constructor of railrgads, and was engaged in a business 
undertaking to make a through line between Boston and New York 
by the purchasé and construction of railroads, and that the New York 



620 FEDERAL BEPORTEB. 

& New England Eailroad was to be a part of tbe Ime; but, by tbe 
publication of the libel, he lost the support of some of his associâtes, 
and of stockholders of that road, and suffered spécial damage. 

The défendants answered — Flr.>t, that the statemjnts made in the 
article were true ; second, that the railroad concerning which the article 
waswrittenwas a public work of great importance to the commonwealth 
and people of Massachusetts, and in which the commonwealth was a 
large stockholder; that the other stockholders were numorous, and 
could only be reached through the press ; that the effort of the plain- 
tiff to obtain control of the railroad was a matter in which the public 
were interested, and was a proper subject of discussion in the news- 
papers; and that the défendants, believing that such control would 
be a public misfortune, and would be a serions injury to the railroad 
and to the public, discussed the plaintiff's plans and qualifications in 
good faith, and without malice; and that they made only such state- 
ments and reflections as they believed, on due inquiry and reasonable 
grounds, to be true and just, and warranted by the plaintiff's acts. 
To this second part of the answer the plaintiff demurred. 

A. B. Wentworth and F. F. Heard, for plaintiff. 

RusseU é Putnam, for défendants. 

LowBLL, G. J. For the purpose of deciding this demurrer it must 
be assnmed that the plaintiff had conceived and begun to carry ont a 
plan for making a railroad from Boston to New York by the consoli- 
dation of certain shorter Unes, and otherwise, and that it was a pa t 
of his plan to obtain control of the New York & New England Com- 
pany by electing directors favorable to his scheme; that the publica- 
tion of the article complained of interfered with this plan to hin 
préjudice; and that the statements of the article were not true, but 
were published in good faith, without express malice, and were, 
upon reasonable inquiry by the défendants, believed by them to be 
true. 

The contention then is, on the part of the défendants, that the 
subject-matter is one in which the public has an interest, and that 
in discussing a subject of that sort a public speaker or writer is not 
bound at his péril to see that his statements are true, but has a 
qualified privilège, as it has been called, in respect to such matters. 

The modem doctrine, as shown by the cases cited for the défend- 
ants, appears to be that the public has a right to discuss, in good 
faith, the public conduct and qualifications of a public man, such as 
a judge, an ambassador, etc., with more freedom than they can take 
with a private matter, or with the private conduct of any one. In 
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such discussions they are not held to prove the exact truth of their 
statements, and the Boundness of their inferences, provided thàt they 
are not actuated by express malice, and that there is reasonable 
ground for their statements or inferences, ail of which is for the jury. 
Kelly V. Sherlock, L. R. 1 Q. B. 688; Kelly v. Tinling, Id. 699; Mor- 
rison v. Belcher, 3 F. & F. 614; Henwood v. Hnrrison, L. R. 7 G. P. 
606; Davis v. Dmcan, L. R. 9 G. P. 396; Gott v. Pulsifer, 122 Mass. 
235. 

Some of the afifairs of a railroad company are public and some 
are private. For instance, the honesty of a clerk or servant in the 
office of the company is a matter for the clerk and the company only. 
The safety of a bridge on the Une is a subject of public moment. 
The public, in this sensé, is a number of persons who are or will be 
interested, and yet who are at présent unascertainable. AU the 
future passengers on the road are the public, in respect to the safety 
of the bridge, and as they cannot be pointed out, you may discuss the 
construction of the bridge in public, though you thereby reflect upon 
the character of the builder. If this définition of the public is a 
Sound one, the commonwealth, considered as a stockholder, is not 
the pubUc, for its interests are entrusted to certain officers, who are 
easily ascertained; nor would the interests of the shareholders be- 
come a public matter merely by reason of their number, unless it 
were proved that it would be virtually impossible to reach them in- 
dividuaUy. If, therefore, the question were merely of the effect of 
the scheme upon the shares of the New York & New England Rail- 
road Company, a corporation already chartered and organized, I 
should doubt somewhat whether it would be of a public nature. But, 
inasmuch as the project was one which affected a long Une of road, 
as yet only partly built, and the consolidation of several companies, 
it assumes public importance. Perhaps the right of législative inter- 
férence may be taken as a fair test of the right of public discussion, 
since they both dépend upon the same condition. The législature 
cannot interfère in the purely private affairs of a company, but it 
may contrbl such of them as affect the public. It cannot be doubted, 
I apprehend, that the législatures of Gonnecticut and Massachusetts 
would hâve power to permit or to prohibit or to modify a scheme 
such as is now in question. It interests the public, consisting of the 
unascertained persons who will be asked to take shares in it, and 
those through whose land it will pass or whose business will be 
helped or hindered by it, that such a Une should be well, and even 
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that it should be honestly, laid out, built, and carried through. For 
this reaaon the character of the plaintifif, as a constructor and manager 
of railroads, seems to me to be open to public discussion -when he 
cornes forward with so great and important a project affectiug many 
interests besides those of the shareholders of one road; and that, 
therefore, the défendants, or any other persons, hâve the qualified 
privilège whioh attaches to discussions of public affairs. The dis- 
tinction is this : that when a railroad is to be built, or a company to 
build it is to be chartered, the question whether it shall be authorized 
is a public one; when the company is organized and the stock is 
issued, anything whioh merely afîects the value of the stock is 
private. 
Demurrer to the answer overruled. 

Note. The privUego which a communication receîves arises from a right to 
say what is complained of, or from a sensé of duty, public or private, légal or 
moral. Portevin v. Morgan, 10 Low. Com. Jur. 99 ; see Street^ v. Wood. 15 
Barb. 105; Hanna v. De Blanquiere, 11 Up. Caa.Q. B.310; Hearne v. 8towell, 
12 Ad. & E. 719. Fublishing what is true of a person is net an offence if 
done with good motives and for justifiable ends, [De Bouillon v. PeopU, 2 
Hill, 248,) where the object is to impart nseful information to the commu- 
nity. State v. Bumham, 9 N. H. 34; Morris v. Com. 1 Va. Cas. 176; Oom. v. 
Clay, 4 Mass. 163.— [£i>. 



In re Oabt. 
(DitMet Uôurt, S. D. New York. Mareh 7, 1882.) 

1. CONTEMPT— OFPICBBS, WHBN NOT CHAKOEABU!. 

A sheriff or marshal, being indemnifled to levy on spécifie property, shonld 
not be held chargeable with oontempt upon an injunction order of dubloug 
import of which he had no previous notice, and which referred to a judgment 
without date, and of différent amount from that recited in liis exécution. 

2. Injunction— Notice to be Bbkved on Paeties Enjotned. 

Parties and their attorneya, who are at ail times accessible to service, should 
be properly served with notice of an injunction order if it be designed to bind 
them. 

3. Bamb — Neoessitt of Personal Service. 

The relaxation of the rule requiring Personal service of an Injunction in 
order to punish for contempt, extends no further than thé exigencies of the 
case require to prevent a fallure of justice, and does not dispense with the 
necessity of service where the parties are easilj accessible. , . ' 
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4. Same — Motion to Hold in Contempt, ymwx Dbnied. , , 

Where an ex parte injunction in bankruptcy was obtained againgt a plàintlfl, 
"his marshals, servants, and agents in charge of said exécution," was served 
upon the marshal having the exécution in charge, who thereupon returned the 
exécution unsatisfled, and the injunction was never served upon the plaintiS 
or his attorney, though they were accessible daily ; and six weeks afterwards an 
alias exécution was issued by the clerk of the court, at the attorney's requeat, 
to another marshal, who levied thereunder, whereupon an order to show cause 
was obtained to punish for contempt the plaintifE, his attorney, and the last- 
named marshal, ail of whom denied any notice or knowledge of the injunction 
until the service of the order to show cause, and a long litigation ensued, upon 
a référence to take proof of the facts, mostly occupied with the question of 
notice of the injunction : 

Held, that the motion to hold in contempt should be denied, no excuse being 
shown for the want of service in the ordinary way, and that the court should 
refuse to entertain nice controversies of fact concerning indirect notice spring- 
ing solely from lâches in not making any service of the injunction order upon 
the parties sought to be held. 

In Bankruptcy. Motion to punish for contempt. 

H, G. Beach, for bankrupt. 

Philo Chase, for Youmans and Prentiss. 

John G. Lang, for Wagner. 

Beown, D. J. Cary was adjudicated a bankrupt on April 17, 1878. 
On the sixth of Januarj', 1881, a judgment for $45.72 -was obtained 
against him by Youmans, in the third district court of thia city, for 
an old claim of $36. This claim was one of several against vari- 
ous persons which Youmans had placed in the hands of Prentiss, an 
attorney, for collection on shares without expansé to Youmans, and 
the judgment was obtained through Prentiss as attorney. Execution 
was issued thereon by the clerk of that court on the same day to 
Taylor, one of the city marshals, who thereupon went with the exé- 
cution to a store where the bankrupt was employed by his brother, 
and levied on certain property. On the foUowing day the bankrupt 
presented a pétition to this court, and obtained an injunction order, 
for the subséquent alleged violation of which this proceeding was 
had. 

The injunction order refers to the pétition as "annexed," and di- 
rects that ail proceedings uuder "a certain judgment recovered in the 
third judicial district court of the city of New York by one Edgar W. 
Youmans against said bankrupt for a certain debt set forth in bis said 
pétition, amounting to the sum of $36, and upon which said judg- 
ment exécution appears to hâve been issued against the property and 
effects of said bankrupt, be stayed, and the said Edgar W. Youmans, 
his marshals, agents, and servants in charge of said writ of execu- 
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tion, be and they are, and every one of them is, hereby enjoined and 
restrained from making any levy upon or sale of tlie property and 
effects of said bankrupt until his application for discharge iu bank- 
ruptey by this court and now pending shall bave been heard and de- 
termined, or the further order of the court. " A certified copy of this 
order, not including the pétition, was on the same day served upon 
Taylor, and no further proceedings were taken on the said exécution, 
except that it was retumed by the marsbal "No property found. Jan- 
I ary 26, 1881." The injunetion order was never served upon either 
Youmans or Prentiss, his attorney; and both deny emphatically ail 
knowledgeof it. On the tenth of Pebruary, 1881, Youmans sold and 
assigned his judgment to one Vonderschmidt, for whom Prentiss sub- 
sequently acted. 

On February 21st, Prentiss requested the clerk of the court again 
to issue exécution on the judgment, which he did, and delivered it to 
Wagner, anotber city marshal, for exécution. The property in the 
store where the bankrupt was being claimed by his brother, Vonder- 
schmidt, the assignée of the judgment, on February 23d, gave a bond 
of indemnity, with surety, to Wagner, the marshal, who on the 24th 
went to Cary's place and levied under the exécution upon a 
quantity of clothes-hooks, the brother's property, and packed them 
in two packing cases, alleged to be the property of the bankrupt, 
and of the value of five dollars ; and on February 25th removed them 
to an auction store for sale. The clothes-hooks were replevied in a 
suit brought by the bankrupt's brother against the marshal and You- 
mans, and that suit is still pending; the packing cases, the property 
of the bankrupt, of the alleged value of five dollars, bave disappeared. 

On the twenty-fifth of February a pétition was presented to this 
court setting forth a part of the above facts only, asking for an order, 
which was granted on the 26th, to show cause why Youmans, Prentiss, 
and Wagner should not be punished for contempt in violating the 
injunetion order of January 7th. A further application for restrain- 
ing the sale of tbe goods levied on was denied, on the ground, as stated 
in the mémorandum upon the papers, that "the goods being alleged 
not to belong to the bankrupt, an injunetion as to them would be im- 
proper." The order to show cause was served upon the three respond- 
ents named, each of whom put in an afHdavit denying any knowledge 
of the injunetion until service of the order to show cause, upon which 
an order of référence to the register was made on May 4, 1881, to take 
proof of tbe facts ; and upon his report, and ail the papers in the case, 
the matter has been brought to a hearing. 
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It ia to be regretted that so much time, both of the court and the 
parties, should be expended upon so trifling a matter. The daim 
that any essential principle is involved in it is dissipated by the 
ambiguous charaoter of the injunction order itself, the entire want of 
service of it upon either of the respondents, and the doubt which still 
exists as to their knowledge of it-^oubts which thus hang over every 
important élément in the alleged contempt. 

1. The enjoining part of the order of January 7th was not drawn 
in language exact enough or broad enough, if it were intended to 
enjoin Youmans, and ail other persons, from any further proceedings 
upon any exécution issued, or that might be issued, upon the judg- 
ment referred to. The only persons enjoined are the "said Edgar 
W. Youmans, his marshals, agents, and servants ira charge of said 
writ of exécution," and those persons, and no others, were enjoined 
"from making any levy upon or sale of said bankrupt's property." 
As it reads, its meaning and design would seem to be to stop further 
proceedings upon the exécution then in the hands of Marshal Taylor. 
The order was served upon him alone. No attorney is named or 
referred to in the order; and, though both Prentiss, the attorney, 
and Youmans, the plaintifF, were ail the time easily accessible, no 
attempt was made to serve or to notify either of them of the injunc- 
tion. This confirms the apparent object of the order, as gathered 
from its language, viz., to restrain any levy or sale upon the exécu- 
tion then in the hands of Taylor. This injunction was obeyed by 
Marshal Taylor's return of that exécution unsatisfied. There is noth- 
ing in this order which can apply in terms to Wagner, another mar- 
shal, to whom another exécution was issued by the clerk of the court 
a month afterwards. He was never "in charge of the exécution" 
referred to in the injunction order. Doubtless, the order might just 
as well hâve been drawn so as to restrain ail proceedings by any per- 
son upon any other exécution issued on the judgment; but it does not 
do so; and the failure either to express such an intention or to serve 
the order on Prentiss or Youmans, as would naturally hâve been done 
if there had been any such intention, leads me to the conclusion that 
such was not the actual design of the parties who obtained the order. 

The act of March 2, 1831, (4 St. at Large, 487,) was designed to 
limit, and does limit, the power of the United States courts to pun- 
ish for contempt to the spécifie cases therein named. That of diso- 
bedience "to any lawful order of the court" is the only one applica- 
ble hère. Ex parte Robinson, 19 'Wall. 505. To sustain proceedings 
v.l0,no.6— 40 
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for contempt the order should be clear and certain in its terms, and 
as against a public officer, no doubt should exist whether it apj)lied 
to him or embraced the acts complained of . Weeks v. Smith, S Abb. 
Pr. 211; Whipple v. Hutcklnson, 4 Blatchf. 190; Vose v. Trustées, 2 
Woods, 647. 

2. The injunction order did not intelligibly recite the judgment 
referred to ; the copy exhibited to Wagner referred to a pétition "an- 
nexed" which was not annexed; and the copy of the order gave no 
date of the judgment, but referred to a judgment for $36. The exé- 
cution recited a judgment of $45.72. The officer could not assume 
that the two judgments were the same. In re Metcalf, 46 Barb. 325, 
329. 

3. The property levied on was asserted by the bankrupt to be the 
property of his brother. Much of the controversy at the time of the 
levy related to that claim. The marshal was indemnified against it. 
As a last resort the injunction order was produced by the bankrupt, 
and shown, as he says, to the marshal, though the latter dénies this, 
and it is not pretended that he had any previous knowledge of it. 
The circumstances were caloulated to arouse the suspicion of the 
marshal upon thèse several daims. I think he was not required, 
being indemnified, to run the personal risk of having the goods spir- 
ited away, even if this dubious injunction order was exhibited to him, 
by forbearing from his levy, while he should endeavor to do the best 
he could to supply the defects of the injunction order by ascertain- 
ing whether it was intended to apply to him or to the judgment 
which he held. 

4. As to Youmans and Prentiss the motion should be dénie d for 
additional reasons. The relaxation of the rule requiring personal serv- 
ice of an injunction order as the basis of proceedings for contempt, 
which is a well-settled ordinary rule, exists only in cases where it is 
necesaary in order that the ends of justice should not be defeated. 
This relaxation is not designed to dispense in the slightest degree 
with the service of the order, or due notice of it to those who are 
designed to be bound by it, where such service may be easily pro- 
cured in the ordinary course of légal proceedings. The cases in which 
it originated were those in which the party enjoined was personally 
in court and knew of the injunction order being directed, but vio- 
lated it before it could be entered and served. Skip v. Harwood, 3 Atk. 
564; Cowelly. Collett, 3 Atk. 567; Hearii v. Tennant, 14 Ves. 136; 
Vassandan v. Rose, 2 J. & W. 264; Kimpton v. Eve, 3 Ves. & Bea. 
349; McNeil v. Garratt, 1 Cr. & Ph. 97; Hull v. Thomas, 3 Edw. Ch. 
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236; People v. Brower, 4 Paige, 4.05; Haring v. Kauffman, 2 Béas. 
397 ; In re Feeny, 4 N. B. E. 233. In ail thèse cases it either plainly 
appeared or was admitted that the persons proceeded against had 
fuU knowledge of the injunction, and either disobeyed it before the 
order was entered, or concealed themselves to évade service, or were 
out of the state where they were duly notified; and in several of the 
cases full notice of the injunction was given in writing, although 
there was no technical service of a copy of the order itself. 

In the présent case both Youmans and Prentiss, his attorney, were 
at their usual places of business during ail the time from the grant- 
ing of the ex parte order of injunction until the levy on the! twenty- 
fifth of February, more than six weeks; yet no attempt was ever 
made either to serve them or to notify either of them of this injunc- 
tion. Upon this hearing they both swear positively that the first 
knowledge they had of it was when the order to show cause for its 
violation was served upon them about February 2Sth. The évidence 
that Youmans had any knowledge of it is at best very indefinite and 
unsatisfactory. As regards Prentiss, there is some évidence of his 
knowledge of it through Taylor; but he swears that he did not read 
the order at the time it was handed him by Taylor, and lost it on his 
way to the office. If there had ever been any endeavors to serve or 
notify Youmans or Prentiss directly, such an alleged loss of the paper, 
though possible, would not be favorably considered. Nor can knowl- 
edge of an injunction order by an attorney be imputed to his princi- 
pal, 80 as to sustain proceedings for contempt against the latter. 
Satterlee v. De Comeau, 7 Robt. 666; In re SouthsideB. E. 10 N. B. E. 
274. 

The moving papers also are defective as respects Youmans in not 
averring that he ever had either service or any knowledge of the 
injunction, in fact, or had ever done any act in known violation of 
it. This is a vital defect ; Youmans has done nothing to waive this 
objection, and it is as available now as upon the refcurn of the order 
to show cause. 

But, in denying this motion as to them, I prefer to place my dé- 
cision upon the broader ground that those who procure an ex parte 
injunction, and make no efforts to serve it upon the persons who they 
claim shall be bound by it, though they are easily accessible, are not 
entitled to proceed for contempt upon any accidentai, doubtful, and 
disputed notice of the injunction alleged to hâve been conveyed in- 
directly only through other persons. Parties designed to be bound 
by an injunction hâve a right to expect service in the ordinary way, 
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if tbey are accessible; and if they are not so served, and no excuse 
for it appear, as to them the injunction should be deemed waived or 
as never in force. 

In James v, Downes, 18 Ves. 522, 525, Lord Eldon says: "The 
court can never intend that the plaintiiï, having obtained the order 
gi'anting the injunction, is to lie by for four montbs as if it bad not 
been granted. The court, interposing to assist the plaintiff, and pre- 
vent his losing the benefit of the process while he is actually pursu- 
iug it, cannot consider him entitled, under the order, for tbree or 
four months together;" and for the plaintiff's lâches in that case in 
cntering the order, though the défendant knew of the décision of 
the court. Lord Eldon dismissed the motion to punish the disobe- 
dience of it. In this case no reason existed for not observing the 
ordinary rule requiring service of the order upon Youmans and his 
attomey. In conséquence of failure to do so, a long controversy 
has sprung up, occupied largely on the part of the bankrupt in 
endeavoring to prove knowledge of the injunction through indirect 
sources. His attorney has presented the matter with a zeal and 
care and thoroughness which, in a worthier subject, would deserve 
the highest praise; but, in my judgment, the court should refuse to 
entertain such close controversies of fact, concerning indirect notice, 
which arise solely through the lâches of the parties in serving the 
original injunction order, and through the non-observance, without 
excuse, of the ordinary rule requiring personal service or notice of the 
injunction order, where practicable, in order to bring the party into 
contempt. Whipple v. Hutchinson, 4 Blatchf. 190; Coddington v. 
Webb, i Sandf, 639; 1 Daniell, Ch. Pr. (ith Ed.) 898, 1674. 

On thèse grounds the pétition and order to show cause are dis- 
missed, with costs. 
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NOTE. 

CoNTEMPT. A contempt îs a wilful disregard, disturbance of, or disobe- 
dieiice to.the rules or orders of a judicial or législative body ;(a) and it may be 
committed either in the présence of the court or body, or in its absence. If com- 
mitted in its présence, it is a direct contempt; and if committed by oflScers of 
the court elsewhere tban directly in its présence, it may be considered done 
in the présence of the court ;(6) but if done by others than officers of the court 
and beyond its actual présence, it is a constructive contempt. (e) The main 
distinction lies in the mode of redress. In the case of a direct contempt the 
court may punish summarily by a fine, or the alternative of imprisonment; 
but in case of a constructive contempt the party in contempt muât be brought 
in by attachment, as final judgment thereon cannot be rendered without an 
opportnnity for a hearing.(d) In either case it is in the nature of a criminal 
action,(e) a quasi crime in rem,(f) a spécifie criminal offence, and the imposition 
of a fine is a judgment in a criminal case,{,g') which the court bas no power to 
vary after expiration of the term,(A) nor is the proceeding reviewable on ap- 
peal.(i) When theoffence is committed not in thepresenceof the court, itmust 
be judicially establi8hed,{j) and the party ean be arrested at any time when 
found within the jurisdiction of the court.(A;) The attachment for a contempt is 
a criminal proeedure,(î) in which the party must appear in person and not by 
attorney,(m) and he has no right to a trial by jury.(7i) The party charged may 
beamerced or discharged ;(o) whence it results that a commitment in contempt 
is a commitment in exeeution,(p) and the party committed cannot be bailed,(ç) 
though the practice as to bail is otherwise in England,(î') owing probably to 
the prérogatives of the peerage. For disobedience of an order of court the 
party may be committed till he obeys ;(s) and a witness ref using to answer 

(a) Anderson T. Dnnn, 6 Wheat. 2M. (l) Hnmmell's Case, 9 Watts, 421 ; Cartwright's 

0>) People V. Wilson, 64 III. 195 ; Stuuit T. Peo- Case, 114 Mass. 230. 

pie, 4 111.395. (m) People v. Wilson, 64 m. 195; Vertner v. 

(c) Whitten V. State, 36 Inci. 196. Martin, 10 Smedes & M. 103; Ex parte Hamilton, 

(d) Ex parte Kilgore, 3 Tex. Ct. Ap. 247. See SI Ala. 66. 

McConnell v. State, 46 Ind. 298; Whitten v. State, (n) Holllngawurth v. Dnane, WaU. Sr. 77. Se» 

36 Ind. 196 j Ex parte Wiley, Id. 528. Resp v. Oswald, 1 Dali. 319 ; State t. Doty, 32 N. 

(e)U. S. V. Wayne, Wall. Sr. 131; Ex parte J. L. 403; State v. Mattliews,37 N.H. 460; Patrick 

Kearney, 7 Wheat. 38; Wilson T. State, 57 Ind. 71; t. Warner, 4 Paige, 397; People v. Bennett, Id. 

People V. Craft, 7 Palge, 325 ; Whitten v. State, 36 282 ; Neel y. State, 4 Eag. 259 ; Ex parte Grâce, 12 

Ind. 1%; Crook v. People, 16 111, 531; Pitt T. lowa, 20S. 

Davisoii, :i7 N. Y. 235; Crosby's Case, 3 Wils. 188. (o) State y. Tipling, 1 Blackf. 166; Matter of 

(/) Siiite V. Tipling, 1 Blackl. 317; Ex parte Stephens, 1 Ga. 584. 

Smith, 28 Ind. 47 ; Clark t. People, 1 Breese, 266. (>,) Kearney's Case, 7 Wheat. 38 ; Crosby's Case, 

See Stiite v. People, 4 III. 395 : People v. Turner, 1 3 Wils. 199. 

Cal. 152; Ex parte Adams, 26 Miss. 883 ; Gorham (?) Ex parte Aloxander, 2 Am. L. Reg. 44. See 

T. Lnckett, 6 B. Mon. 6^; Watson v. Williams, Crosby's Case, 3 Wils. 193. 

36 Miss. 331 ; In re Moore, 63 N. C. 397. (r) Rex v. Lord Preston, 1 Salk. 278; Rex T. 

(«•) Fischer v. Hayes, 6 Fed. Rep. 63; S. C. 102 Davis, 2 S.ilk. 608; Chamber's Case, Cro. Car. 

U. S. 121 ; Ex parte Crittenden, 7 Pac.C. L. 1. 483. 133. 

(A) Fischer V. Hayes, 6 Fed. Rep. 63; Ex pane («) Tome's Appeal, 50Pa.St. 285; In re Mnt.L. 

Crittenden, 7 Pac. O. L. J. 483 Ins. Co. 17 Bank. Reg. 368 ; Bridges v. Sheldon, 18 

(t) Hiiyes V. Fischer, 102 U. S. 121; S. C. 6 Fed. Blatchf. 507 ; Vose v. Trustées, etc., 2 Woods. 647 ; 

Rep. 63. Ex parte Graham, 3 Wash. C. C. 456; Souter t. 

(» Anderson T. Knox Connty, 70 III. 65; In re La Crosse R.R.lWooIw. 80. SeeFlsclierv.Hays, 

Coopcr, 32 Vt. 2S3 ; State v. Woodfln, 5 Ired. 199; 102U. S. 121; S. C. 6 Fed. Hep. 63;Taylor T.M<f. 

R«i V. Almon. Wilmot, 263. fett, 2 Blatchf. 305; Reg. v. Wilkinson, 41 Up, 

(k) Buvvery Bank T. Richards, 3 Hun. 366. Can. Q. B. 44; Ex parte Jones, 13 Ves. Jr. 237; 
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may be committed till he answer3.(<) Where the court had no jarisdiction of 
the cause its order tbereon is void, and disobedience to it is no contempt ;(m) so it 
is no offence to refuse to aiiswer in a proceeding before a justice who liad no 
jurisdiction or right to subpœna a ■witness.(f) If the fine be not paid the 
party may be committed to pri8on(io) till the fine is paid(a;) at so much a 
da,y,{y) and the order need not recite the offence.(^) The court may malie a 
subséquent order fixing the amount of the line,(a) and it may fine a corpora- 
tion as well as its agents, (6) 

In case of a contempt in the présence of the court, it may imprison, in its 
discrétion, (c) or may commit the prisoner till the f urther order of the court •,(d) 
but a judgment or order that the prisoner stand committed till furfcher 
order of the court, for refusai to obey a previous order, is illégal and void;(e) 
so an order that he surrender books, etc., in bis hands as receiver to his suc- 
cessor is void.(/) Where imprisonment is designed only for a puuishment, it 
should be certain and for a deflnite period.(5') Courts may commit for a period 
beyond the term at which the contempt is committed, (^) vvhieh isa-distin- 
guishing feature between the power of courts and that of législative bodies, 
whose powers cannot extend beyond the session. (i) Every court lias an inhér- 
ent right to protect itself against a violation of its decency and propriety,(J) 
and an inhérent power to punish fora contempt of its rules and orders;(ft) but 
where they act only ministerially they hâve no such power. (?) Justices of the 
peaee, acting judicially, bave the same power as courts of record.(m) 

Contempts in the présence of the court, and which may besumraarily dealt 
with, havetheir examples in the foUowing instances: Any disrespect to the 
judge sitting in court, or any breach of order, decency, or décorum by any one 

Tichbornev. Mostyn, LawRep.7 Eq. 55, n.; Reg. («) Hinckley t. Pirfenbrlnk, 96 111.53. 

T. Castro, Law Rep. 9 Q. B. 219. As for vioiiition (,/) Hinckloy t. Pirfenbiii.k, 90 III. 63. 

of aninjunction: Sickels v. Borden, 4 Blatchf. 14; (y) Buckley v.Com. 2 J. J. Marsh, 575; Com. v 

Goodyear V. MUUee, B Blatchf. 463; Mnller v. Roberts, 2 Clnrk, (Pa.) 3î0; In re Grawford, 13 

Henry, 7 Law Hep. ?72; S. C. 6 Sawy. 464; Car- Adol. & E. 613; Rex t. James,6 Barn.S Ald.B94; 

staedt V. U. S. Corset Co. 13 Blatchf. 371 ; Wor- Hiiicklcy v. Pirfenbriak, 96 III. 68. 

cester v. Truman, 1 McLean, 483. (A) Ex parte Haulsby, 13 Md. 642. 

(t) Lott T. Burrell, 2 Const. Ct. 167; People T. (i) Anderson v. Dutin, 6 Wheat. 2!'4 ; Ex parte 

Fancher, 4 Thomp. & C. 467. Miiulsby, 13 Md. 642; Ex parte Niigent, 7 Pa I,. 

(«) People T. Sturtevant, 5 Seld. 263. See Peo- J. 107; Heg. v. Faty, 2 Ld. Haym 1105; Crosby's 

pie V. O'NeilI, 47 Cal. 109; Rex V. Clément, 4 Case, 3 Wils. 204. 

Earn. & Mi. 218 ; Sparks T. Martin, Vent. 1. U) State v. Tlpton, 1 Blackf. 166 ; Kernodle t. 

(ii)In re Mortou, 10 Mich. 208. See Bear v. Cason, 25 Ind. 362; Ex ptirte Smith, 28 Ind. 47; 

Cohen, 65 N. C. 611; Rutherford T. Holmes, 6 Redman v. State, Id. 205: Whttten v. State, 36 

Hun. 317. Ind. 196; Brown V. Brown, 4Ind 627. 

(w) People V. Bennett, 4 Paige, 282. (*) See Desty, Crim. Law, S 73a, note 7, 73d; 

Çx) Eischer v. Hîtyes, ll>2 U. S. 121; S. C. 6 FeJ. and iorconstructive contempts see [d.7Ja, noteS, 

Rep. 63;. Ex parte Crittenden, 7 Pac. C. L. J.483. (i) Clark v. People, 1 Breese, 266; Gorham v. 

(y) Ex parte Crittenden, 7 Pac. C. L. J. 483. Lockett, 6 B. Mon. 638; Ex parte Smith, 28 Ind. 

(ï)Fj8Cher v.Hayes, 102U.S. 121; S. 0.6 Fed. 47; and see People v. Tiirner, 1 Cal. 152; Watson 

Kep. 63. V. Williams, 36 Miss. 331 ; In re Moore, 63 N. Ç. 

(o)FischerT. Hayes, 102U. S. 121; S. C. 6Fed. 397; Stuart v. People, 3 Scam. 395. 

Rep. 63. (m) Murphy v. WilBon, 46 Ind. 537; Brown v. 

(J)U. S. S. Express Co. v. Memphis & Llttle R. leople, 19 111. 613; Robin^n v. Hnrlan,2111.23/'; 

R. Co. 6 Fed. Rep. 237. Tindall v. Meeker, Id. 137; Bowers v. Green, Id. 

(c) Middlebrook v. State, 43 Conn. 257. 42. See Rex T. Robinson, 2 Bnrr. 799; but see 

(ïî)Yate8' Case, 4 Johns. 3VJ; Williamson'a Hhinehart v. Lantz, 4 N. J. L. J. 23'>; Lampher T. 

Case, 86 Pa, St. 24; Tome's Appeal, 66 Pa. St. 285. Eewell, 9 N. W. Rep. 101. 
Contra, In re Alexander, 2 Am. L. Reg. 44; 9 R. 
I. 248. 
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présent, or any assault made in view of the court, is a contempt punissable 
summarily ;(w) as for violence or tlireats to a judge, justice, offleer of a court, 
jurer, witness, or party litigant in respect of any act or proceeding in 
court ;(o) or any insulting or abusive language offered to a judge;(p) or unpro- 
fessional or disrespectf ul language used by an attorney bef ore tiie court ;(3) 
or calling another a liar in présence of tlie court and within hearing of the 
officers.{?') So of contempts in the constructive présence of the court; as, after 
the judges had vacated the bench for a recess, défendant approached the chief 
justice, and, using abusive and vituperative language, he raade a violent 
assault on the judge.(s) Proposing to a juror to signal from the v^indow of 
a jury-room how the jury stood with regard to the verdict, is a contempt ;(<) 
or to strike a défendant in the lobby of the court after the trial ;(w) or for an 
acquitted prisoner to threaten vengeance againat witnesses within the pre- 
cincts of the court ;(^) or for arresting a party or witness while attending 
«ourt, or for serving process on him in the présence, actual or constructive, of 
the court ;(zo) or for mustering a body of militia so near a court as to disturb 
its deliberations.(a5) 

Misconduct of inferior judges and magisti-ates, such as usurping juriadio- 
tion, disobeying writs, disregarding adjudications of superior courts, and 
refusing to proceed on causes, are contempts of court.(y) So disobedience to 
a peremptory mandamm, issued to an inferior offleer or court, is a con- 
tempt ;{0) but it is not a contempt of court for an officer to resign, to avoid 
obédience to a writ of mandamm, where he bas an unrestricted riglit to re- 
sign.(a) 

The disobedience or misconduct of the ofïicers of the court are deemed to 
be done in the constructive présence of the court ; so it is a contempt of court 
for an inferior ofticer to disobey the orders of the court. (6) It is a contempt of 
court for an offleer of the court to misbehave ; as for a sheriff to be guilty of mal- 
practice, (c) by not making retui-n of a writ,(d) or by pocketing a venire;(e) 
or to refuse and be culpably négligent in eollecting a debt in gold anid silver 
coin,(/) or to make a levy after appointment of a receiver,(g';[ or to carelessly 
allow an eseape;(fe) or for a clerk of the court to fraudulently withhold 

(n) State v. Tipton, 1 Blackf. 166; Brown v. (i) State v. Coulter, Wright, 421 ; State v.Goff, 

Brown,4 Iud.627; Kernodle t. Kasson, SB Ind. ld.78. 

362; Ex parte Smith, 28 Ind. 47; Hedman T. (y) People T. Judges, 2 Caines, 97; Swift T. 

State. Id. 205 j Whitten v. State, 36 Ind. 196; Yates State, 63 Ind. 81. 

T. Lansing, a Johns. 395; Desty, Cr. Law, 5 73», («) Ex parte Carnochan, T. U. P. Cliarl. 315. 

note 2. See State T. Hunt, Coxe, 287; Patchln v. Mayor 

(o) Com V. Feely, 2 Va. Cas. 1; Littler v. of Brooklyn, 13 Wend. 664; State v. Smith, 7 lowa, 

Thompson, 2 Beav. 129. 334; U.S. v. Lee Co. 9 Int. Rev. Rec. 25. 

(p) Redman v. State, 28 Ind. 205 ; Androscog- (a) Watts v. Landerdale Co. 14 Cent. Lnw J. 

gin & K. R. Co. V. Androscoggin Bk. Co, 49 Me. 210. 

400; Charlton'sCase, 2Mylne&C.316. (J) Swift v. State, 63 Ind. 91; TheLaurens, Abb. 

(?) Redm:in v. Stiite, 28 Ind. 205; Brown v. Artm.SOS. 

Brown, 4 Ind. 62r ; Withers v. State, 36 A la. 262. (c) Ex parte Sammers, 6 Ired. 149 ; State t. WIII- 

(r) U. S. V. Emerson, 4 Cranch, C. C. 188. iams, 2 Speers, 26, 

(O State V. Garland, 25La.Ann.532. (d) Brockway v. Wilber, 6 Johni. 356} U.S. 7. 

(t1 State V. Doty, 32 N. J. L. 403. Bollman, 1 Cranch, C. C. 373. 

(«) Rex V. W gley, 32 Eng. C. L. 415 (e) Keppele v. Williams, 1 Dali. 29. 

<t>) Ui,S. V. Carter, 3 Cranch, C. C.423. .(/) Eice v. McCUntock, Dadley, 354. 

(«i)Davisv. Sheeran,lCranch, C.C.287;U.S.T. (g-) Com, v, Yonng, SSLeg, Int, 163. 

Schofleld, ld,,130; BUght v. Fisher, P<"t. C. C. 41 s (A) Cralg V. Maltbie, l G», 644. 
Bridges ï. SheJdon, 7 Fed. Rep. 19. 
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fuoneys belonging to an estate ;(«) or for gross négligence on tlie part of a pro- 
tnor ^tary of the couxt,{J) as for refusing to furnish copies of papers wanted 
on th trial ;{k) or for embezzlement of f unds by a recei ver -,{1) and so where a cor- 
poratl -n is made a depository of the f unds of the coiirt.(?ft) Jurors recei ving a 
oribe td influence their verdict are guilty of a conteinpt ;(n) or for conferring 
with » party to the suit during trial ;(t>) or voluntarily expressing an opinion as 
to the guilt of the prisoner, for the purpose of being excused for disqualiflca- 
Dion;(^) or for leaving the court-room witliout consent ;(5') or after retiring to 
hold a conversation with others than offlcers of the eourt.(r) 

Attorneys are offlcers of the court, and ean only be deprived of their offices 
by judgment of the court, after opportunity to be heard has been afforded ;(s) 
out solicitors, by gross fraud and corruption, doing injustice to clients, or for 
other dishonest practlces, may be guilty of conteinpt ;(t} as for bringing an 
action in the name of another without bis authorization or consent,(M) or 
/'or appearing and confessing judgment without authority.(») So an attorney 
is liable for unprofessional and disrespectful language before the court ;(io) or 
for flling an indécent pétition ;(a;) or for instituting a flctitious suit ;(2/) or for 
making use of a false instrument to prevent the course of justice ;{0) or for 
suing out an attachment for a witness who has not been served with pro- 
cess.(ffl) But an attorney refusing to défend a poor person, on appointment 
by the court, without a fee, is not a contempt ;(6) nor is it aeontempt toadvise 
a client to eseape if he cannot procure a continuance;(c) nor is reading an aflS- 
davit for a change of venue, on the ground of préjudice of the judge, a con- 
tempt.(ci) 

Others than offlcers of the court may be guilty of contempt; for ail acts cal- 
culated to impede, embarrass, or obstruct courts of justice may be cousidered 
done in présence of the court ;(e) as the refusai of a witness to be sworn from 
conscientious scruples ;(/) or refusai to answer a proper question before a grand 
jury;(j7) but not if in the assertion of a constitutional right.(7t) So a witness 
persisting in remaining in a court-room from which he has been excluded is a 
contempt ;(m) hjit it is not a contempt for a witness to leave the court when 
permitted by the party sumraoning \dm.{jj) Any act which tends to impede 

(0 State T. Tipton, 1 Elackf. 166; Connor v. (je) Biown v. Brown, 4 Inci. «27; Redman v. 

Archer, 1 Speers, 89. Stnte, SBInd. 205; Withers v. State, 36 Ala. -^62. 

(y) Com. V. Snowden, 1 Brewst.218. (ï) Brown v. Brown. 4 Ind. 627. 

(*;) Delaney v. Regnlators, 1 Yeates, 403. (t/) Lord v. Veazie, SHow. 254; Smith v. Junc- 

(0 Cartwrlght's Case, 114 Mass. 230. See Plt. tlon K. Co. 29 Iiid. 646; Smith V. Brown, 3 Tex. 

man's Case, 1 Cnrt. 186. 360. 

(m) In re Western, etc., Ins. Co. 38 111. 289. (2) Uex v. Mawbey, 6 Term Rep. 619. 

(«) Harrison v. Rowan, 4 Wnsh. C. C. 32. (a) Butler v. People, 2 Col. i95. 

(0) In re May, 1 Fed. Rep, 737. (6) Blythe v. State, 4 Ind. 526. 

(p) U. S. V. Devaughan, 3 Cranch, C. C. 84. (c) Ingle v. Stnte, 8 Blackf. 674. 

(?) Ex parte Hill, 3 Cow. 363. (d) Ex parte Curtis, 3 Miu. 274. 

(r) State v Helvenstou, R. M. Charl. 48. (e) People v. Wllson, 64 III. 195; Stnart v. Peo- 

(«) Ex parte Garland, 4 Wall. 378 ; Ex parte pie, 4 111. 395; Thompson v. Scott, 4 Dill. 506. 
Heylron, 7 How. (Miss.) 127; Fletcher v. Dain- (/) Stansbury v. Marks, 2 Dali. 213; U. S. v. 

gerfleld, 20 Cal. 427; Ex parte Bradley, 7 Wall. Coolidge, 2 Gall. 364; Bryan's Case, 1 Cranch, C. 

304. C. 151 ; Com. t. Hoherts, 2 Pa. L. J. 310 ; Rei t. 

(0 Ex parte Pater, 6 Best & S. 299. Preston, 1 Salk. 278. 

(u) Scott V. John, 15 Ala. 566; Butterworth v. (.f) U. S. v. Canton, 1 Cranch, C. C. 150. 

Stagg. 2 Johns. Cas. 291. (k) People v. Kelly, 24 N. Y. 74. 

(») Denton T. Noyés, 6 Johns. 296. («) People v. Boscorlch, 20Cal. 436. 

UJ) State V. Nixon, Wright, 763. 
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the course of justice is a contempt; as participating in a rescue,(/f) or an 
attempt by a master to remove liis slave beyond tbe jurisdiction o£ the court 
petiding a pétition for bis freedom,(Z) or disobedience to an injunction; and 
every meinber of a corporation wlio joins is liable.(»i) So noii-compliance with 
the ternis of a master's sale is a contereipt.(n) So tlireatening the prosecutor 
of aiiotber with danger to his life is a contempt.(o) Using any means to 
prevent a witness from attending is a contempt;(f)) or for a witness or by- 
stander to communicate with the grand jury touching a complalnt before 
them;{(f) or procuring worthless bail and suborning perjury in connection ;(r) 
or taking papers from the files of court and refusing to return them after 
order made ;(s) or for a party, when bocks are submitted to his inspection, to 
break open parts sealed up and not relating to the subject of the action.(t) 

A contempt may becommitted by publication, by impugning the honestyor 
impartiality of the judge, or exciting public prejndiee.(ît) So any public dis- 
cussion which interfères with the course of justice is a contempt ;(«) as a pub- 
lished article tending to dégrade and scandalize the court, overawe its délib- 
ération, and extort a décision ;(w) as an attomey publishing strictures on the 
opinion of the court in order to préjudice the cause.(a!) Libellons publications 
relative to court proceedings, if calculated to embarrass the administration of 
justice ;(j/) as speaking disrespectfully of a grand jury, or publishing defama- 
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ing insnlting language, coneerning his décision ;(d) or sending a flctitious let- 
ter, signed "summoning bailiff," to spécial jurors, falsely stating that the 
trial was put off, is a contempt of court.(e) — [Ed. 

(fc) State V. Bergen, 1 Dntch. 209. (w) People t. Wilson, 64 III. 195. See Holllngs- 

(J) Richard y. Van Meter, 3 Cranch, C. C. 214. worth v. Duane, WaU. Sr. 77 ; Reg, Y. Onslow, 

lee Thornton v. Davis, 4 M. BOO. 12 Cnx, C. C. 358. 

(m) Davis V. May or of N. Y . 1 Duer, 457 ; People (s) Matter of Darby, 3 Wheel. CCI; Beg. v. 

V. Compton, ld.512. Wilkinson, 41 Up. Can. Q. B. 42; Higginson's 

(n)Ha)g V. Commissioner, 1 Desauss. 112; Cnse, 2 Atk. 469. 

Brasher v. Cortlandt, 2 Jolins. Ch. 506. (;/) Stiite v. Morrill, 16 Ark. 384; Stuart v. Peo- 

(o) Rex v. Hill, 2 Bl. 1110. pie. 4 ni. 40S. 

(p) Corn. V. Feely, 2 Va. Cas. 1. (z) Van Hook's Case, 3 City Hall Reg. 64 ; 

(j) Bergh'8 Case, 10 Abb. Pr. (N. S.) 266. Matter ol Spooner, 5 City Hall Reg. 109. See 

(r) In re Hirst, 9 Phila. 216 ; Holl v. L'Eplnttl. Storey v. People, 79 111. 45. 

mer, 49 How. Pr. SOC. (a) Matter of Staroc, 48 N. H. 428; 8 Ark. 

(«) Barker v. Wilford, Kirby, 235. 409; Ex parte Jones, 13 Ves. Jr. 237. 

(t) Dias V. Merle, 2 Paige, 494. (i) Bergh's Case, 10 Abb. Pr. (N. S.) 866. 

(«) Reg. V. Sklpworth, 12 Coi, C. C. 371 ; Reg. t. (c) Com . t. Crans, 3 Pa. L. J. 442. 

De Castro, L. R. 9 Q. B. 230. See 1 Green, C. R. (i) In re Pryor, IS Kan. "2. 

121. (e) Rex V. Lncas, 3 Burr. 1564, 

(v) Desty, Or. L. i 73b, note 13, 



6S4 fSDEBAL BEPOBTEB. 

MoEA V. NuNEZ and others. 
{Circuit Court, D. California. February 20, 1882.) 

1. VoiD Salb under Judgmbnt for Taxes. 

A sale of lands to the highest bidder under an exécution issued upon a Per- 
sonal judgment for taxes, recovered under the statute of California of May 17, 
1861, (St. 1861, p. 471,) requiring the sale of the " smallest quantity that any on& 
will take and pay the judgment," and the tax deed issued upon such sale, are 
void. 

2. Mbxican Ghant Patent. 

A patent issued upon the confirmation of a Mexican grant under the act of 
congress of 1851, to ascertain and aettle land titles in California in an action at 
law, is conclusive évidence, as against one having no patent, not only of the 
validity of the grant, but of the correct location of the claim coufirmcd, so as 
to embrace tlie lands as described in the patent. 

3. Patents— Decheks of Confiiîmation— Coxfltct cf. 

A claim to certain small tracts of land, church buildings situate thcreon, and 
appurtenances, was confirmed under the act of 1851; in due form surveyed and 
located under the act of 1860 ; and patented as so located to Joseph S. Alemany, 
bishop of Monterey. Another grant, of much larger dimensions, was conllrmed 
to Eulogio de Celis, the boundaries described in the deoree of confirmation, 
including the said lands so patented to Bishop Alemany, withput any exception 
of said lands in said decree. The certifled survey and plat of said grant subse- 
quently approved by the order or decree of the district court, and the patent 
issued ihereon, in express tenns reserved and exoepted the lands bcfore pat- 
ented to Bishop Alemany, thereby excluding them from the opération of the 
patent issued to De Celis. Rdd, that whether the said survey and patent right- 
fuUy or wrongfully excluded said lands, the patent was conclusive as to the 
title in an action at law, and the patent including the lands must prevail over 
the patent excluding them, and the decree of confirmation upon whtch it 
issued. 

J. T. Doyle, for plaintiff. 

E. J. Pringle and B. S. Brooks, for défendants. 

Sawyee, C. j. This is an action to recover the lands known as the 
Mission Eancho of San Fernando, situate in Los Angeles county. 
The plaintiff, in his complaint, seeks to recover the entire rancho, 
containing upwards of 121,000 acres. But the défendant, by sup- 
plemental answer, allèges that the plaintiff, subséquent to the com- 
mencement of the action, parfced with his title to a large portion of 
the rancho, the title to which has beeome vested in the défendant ; 
and the proofs are admitted to be sufficient to sustain the supple- 
mental answer as to the lands described in it. The contest is, there- 
fore, now limited to certain small parcels of land, containing in the 
aggregate about 76 acres, embraeing the church and appendages and 
lands claimed to belong thereto, covered by a patent issued to Arch- 
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bishop Alemany. The title to thèse parcels resta, firstly, upon an 
exécution sale ; and, secondly, upon a patent to Archbishop Alemany. 

In June, 1861, the district attorney of San Joaquin county brought an 
action in tlie fifth judicial district in said county of San Joaquin against An- 
dréas Pico, a résident of Los Angeles county, for certain delinquent taxes 
levied against said Pico for two flscal years, ending in Mardi, 1859 and 1860, 
in the county of San Joaquin, upon lands known as tlie Moquelemos grant, 
situated in said county. Ile prayed judgment for $2,671, with costs and 
charges; that the said land and improvements be decreed to be sold to sat- 
isfy the taxes and charges; and for such other and further relief as might be 
just and équitable. 

This action is expressly stated in the complaint to be brought in pursuance 
of an act of the législature of the state entitled "An act to legalize and pro- 
vide for the collection of delinquent taxes in the couuties of this state," ap- 
proved May 17, 1861. This act legalizes the taxes for the flscal years ending 
March 1, 1859, and March 1, 1860; and in case they cannot otherwise be col- 
lected, provides for collecting them by suit in a prescribed form. The com- 
plaint is drawn and the suit prosecuted in accordance with the provisions of 
the act. The défendant Pico, having been served with the summons, ap- 
peared and demurred. The demurrer having been overruled, in due time, on 
December 26, 1861, a personal judgment, in default of an answer, was ren- 
dered against Pico for $3,339.55 and costs. There was no decree for a sale of 
the lands upon which the taxes were levied, and upon which they were a lien. 
No transcript of this judgment was ever flled in Los Angeles county, nor 
was there any record of a lien of any kind made in that county. On April 29, 
1862, au exécution in the ordinary form, upon a personal money judgment 
at law, issued to the sheriff of Los Angeles county, commanding him to 
satisfy the exécution out of the personal property, if sufflcient could be found; 
and if sufflcient could not be found, then out of the real property " belonging 
to him, Pico, on the day when the said judgment was docketed in the county 
aforesaid, or at any time thereafter." There is some ambiguity as to which 
county, San Joaquin or Los Angeles, this clause refers. 

The sherifP s return certifled that " he served the said writ of exécution by 
levying on " ail the right, title, and interest of Pico in the raneho San Fer- 
nando, in Los Angeles county, but he does not state what acts he peformed to 
constitute the levy. The return also shows that on June 9, 1862, he did " sell 
the lands and promises above mentioned and described to Thadeas Amat, he 
being the Mghest bidder for the same, to-wit, for the sum of $2,000." The 
lands described and sold embraeed upwards of 121,000 acres. The published 
notice of sale, annexed to the return, is that I " shall expose for sale, at pub- 
lic auction, for cash, to the highest bidder;" and the sheriff's deed récites that 
he did " sell the premises at public auction, * * * at which sale the said 
promises were struck off and sold to Thadeas Amat for the sum of $2,000, the 
said Thadeas Amat being the highest bidder, and that being tha highest sum 
Mdden, and the whole priée paid for the same." 
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The foregoîng are the facts upon which the title nnder the execntion 
Baie rests. The title under the patent rests upon the following taets : 

Joseph Sadoc Alemany, Catholic bishop of the diocèse of Monterey, on Feb- 
ruary 19, 1853, filed his pétition with tlie commission ers to asceitain and settle 
land titles in California under the act of congress of 1J^51, in which he elaimed 
tlie confirmation to him and his successors of certain cliurch property de- 
scribed "to be held by him in trust for the religions purposes and uses to 
which the same hâve been respectively approprinted," said property consisting 
of " church édifices, houses for the use of the clergy and those employed in the 
services of the cimreh, church-yards, burial grounds, gardena, orehards, and 
vineyards, vfith the neceasary buildings thereon and appurtenances ;" alleging 
tliat the same had been recognized as the property of said churclr by the laws 
of Mexico in force at the time of the cession of California to the United States. 
ïhe occupation by the church is elaimed in the pétition to hâve commenced 
some time in the last century. On December 18, 1855, the board of land coin- 
missioners confirmed the claim to lands "at the mission of San Fernando." 
described in the decree as follows : " ïhe church and the buildings adjoining 
thereto in a quadrangular form, and the house connected with the same by a 
yard at the south-west corner of said quadrangle, which are known as the 
church and mission buildings of the mission of San Fernando, situated in the 
county of Los Angeles, together with the land on which the same are erected, 
and the curtilages and appurtenances thereto belonging, and the cemetery 
enclosed with an adobe walI adjoining said church." ïhis decree became final, 
by dismissal of the appeal, March 15, 1858. 

A survey and plat were made, filed, and certifled August 6, 1861, in pursu- 
ance of the act of 1860; and a patent issued to said Bisliop Alemany, JM:ay 13, 
1862, embracing eight parcels o£ land described in the plat and survey, and 
being the same several parcels particularly described in the third supplemental 
answer filed In this case. They embraced the orehards and vineyards used by 
the mission at a little distance from the church building. The plaintifï has 
such right of possession as is conferred by said patent. 

On October 7, 1852, Eulogio de Celis filed his pétition with the said board 
of land commission praying a confirmation to him of the mission of San Fer- 
nando rancho, his title being a "deed of grant" made to him on Jjine 17, 
1846, by Pio Pieo, governor of California. ïhis pétition included the lands 
liereinbefore mentioued patented to Bishop Alemany. The claim was con- 
firmed July 3, 1855, and the decree became final, by dismissal of the appeal. 
March 16, 1858. ïhe description in the decree of confirmation is as follows : 
"ïhe land of which confirmation is hereby given is called the ex-mission of 
San Fernando, situate in the county of Los Angeles, and to be located as the 
boundaries are known and recognized on the seventeenth day of June, 1846. 
Bounded on the north by the rancho called San Francisco, on the west by the 
mountains Santa Susanna, on the east by the rancho Miguel, and on the south 
by the Portosuelo." A survey and plat having been made and filed in 1861, 
and notice given and the survey returned into court under the act of 1860, 
afterwards, August 14, 1865, proceedings were had in the district court by 
wUich the eastern boundary line of the rancho was modifled, and subsequently. 
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after therepeal of the act of 1860, an amended survey, in pursnance of the said 
decree modifying said eastern boundary, was returned into court. Upon said 
amended survey, witii other amendments and certain réservations approved 
by the court, a patent was issued.to tlie petitioner and conflrmed on January 
8. 1873. The title claimed under said grant and patent has become vested in 
the défendants. In addition to the f oregoing f acts, it is recited in said patent 
that " the district court erroiieously assumed jurisdiction over said resurvey, 
and amended and approved the same, reserving therefrom the rancho 'El En- 
cino,' conflrmed and patented January 8, 1873, toVineente de la Ossa and others, 
and the eight tracts of land knownas the mission of San Fernando, coiifirmed 
and patented May 31, 1864, to Joseph S. Alemany, bishop of Monterey, and 
to his successors, which réservations are satisfactory to the parties wijally 
entitled to this patent, as app'ears by their acceptance of thèse présents as a good 
and valid patent for the lands conflrmed, as aforesaid," and that " the plat 
hereunto annexed in ail respects conforms to the aforesaid decree and survey 
made on the fourteenth of August, 1865, by the United States district court 
aforesaid, except that the rancho 'El Encino,' patented January 8, 1878, and 
the eight tracts of land known as the mission of San Fernando, patented May 
31, 1864, to Joseph S. Alemany, bishop of Monterey, and to his successors, are 
reserved therefrom." Then follow the other usual récitals, with the certifi- 
cate of the surveyor gênerai giving a description of the lands, at the close of 
which description it is said: "From which are to be deduced the are:vs of the 
following-described tracts conflrmed by the United States district court to 
other confirmées, which tracts lie entirely within the area coraprised by the 
boundaries described, namely: First, 'El Encino.' * * « Also, eight 
tracts of land at the mission San Fernando, conflrmed to J. S. Alemany, 
bishop of Monterey, the boundaries of which are described as foUows ;" giving 
, the boundaries as set forth in the said patent to Bishop Alemany. The pat- 
ent then proceeds with the granting clause, by which the United States gives 
and grants " to the said Eulogio de Celis, and to his heirs, the tract of land 
embraeed and described in the foregoing survey, excepting and reserving there- 
from the rancho ' El Encino,' * * * and the eight tracts of land known 
as the mission of San Fernando, containing in the aggregate 76.94 aires, pat- 
ented May 31, 1864, to Joseph S. Alemany, Bishop of Monterey, and his suc- 
cessors." 

The first point argued by counsel is as to the validity of the sher- 
iff's sale and deed. A sale upon a judgment rendered for unpaid 
taxes, reeovered under the same act, made in the same manner, and 
the deed containing similar récitals, was held to be void by the suprême 
court of the United States in Frcnch v. Edwards, 13 Wall. 511. The 
same point was decided the same way by this court in Le Roy v. Reeves, 
5 Sawy. 102, and by the suprême court of California in Carpenter v. 
Gann, 51 Cal. 193, and HeweU v. Lane, 53 Cal. 213. Ail thèse cases 
arose under the same act. It is attempted to distinguish the présent 
case from those cited, on the ground that those cases were proeeedings 
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m rem to enforoe liens for taxes upon the lands laxed strictly in pur- 
suance of the statute ; while, in this case, it is olaimed that the action 
is simply,on6 in assumpsit at common law to recover a debt due, with- 
out any référence to the mode in which the liability accrued; and 
that the exécution in the ordinary form, upon a personal money judg- 
ment, was issued to and property sold under it in another county, 
which property had no relation whatever to the taxes, there being no 
lien upon it till an actual levy of the exécution. But upon looking 
into the judgment roll it is apparent on tho record that the action is 
for taxes, and it expressly purports to be brought under the provisions 
of that act. The allégations of the complaint and ail the proceedings 
are strictly in parsuanee of the provisions of that act, and, in other 
respects, of the Code of Civil Procédure, which are made applicable 
by the terms of the act, except so far as limited by that act itself. 
The complaint described the lands situated in San Joaquin county 
upon which the taxes were assessed, and upon which they were a 
lien, and prayed a judgment for sale of the premises to satisfy the 
lien. But when we corne to the judgment which was entered in 
default of an answer, there is, it is true, simply a personal judgment 
for so mueh money; that is to say, only a part of the relief prayed 
in the complaint, and to which the people were entitled under the 
act, was granted. Why the district attorney did not take ail the 
relief prayed, and which the statute under which he proceeded author- 
ized, when he had a lien upon the 11 leagues of land upon which the^ 
taxes sued for were asssessed, does not appear. It is a public his- 
torical fact, however, well known in California, that the decree of the 
district court confirming the Moquelemos grant was, in 1860, reversed 
by the United States suprême court upon principles that would nec- 
essarîly resuit, as it finally did, in its ultimate rejection as fraudu- 
lent, (U. S. V. Pico, 22 How. 407;) and if it is admissible to indulge 
in conjectures, it is not improbable that the failure of title to the 
lands assessed rendered a decree for a sale useless, and made it nec- 
essary to look elsewhere for satisfaction of the now baseless taxes 
sued for assessed against Pico and the land. Be this as it may, 
the proceedings up to this point were in strict conformity to the act 
validating the taxes for those years in question, and providing a mode 
for their collection, and only fell short in that the judgment did not 
give ail the relief to which the complainants were entitled. 

The act authorized the relief granted in the form granted, and more. 
The suprême court of California necessauily regarded the action as 
brought under this act, and as not being otherwise authorized by law. 
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when it subsequently reversecl the judgment for the tax, as it did on 
the ground that there was no averment in the complaint of an ina- 
bility to otherwise collect the taxes, which averment was held to be 
necessary to show a cause of action. People v. Pico, 20 Cal. 595. 
What, then, are the provisions and limitations of that act ? One of 
the provisions is that "judgments rendered in such cases in the dis- 
trict court shall be docketed and beeome liens upon ail propcrty 
of the défendant liable to taxation, and may be enforeed against the 
same." St. 1861, p. 472, § 4. AU pro^ierty of the défendant, then, 
may be made liable to the personal judgment. Another provisioji is 
that the Code of Civil Procédure is "made applicable to the proceed- 
ings under this act, * * * so far as the same is not inconsistent 
leîth the provisions of this act," (Id. § 5 ;) and "any deed derived from a 
sale of real propcrty under this act shall be conclusive, etc. ♦ * * 
"Provided, that the sheriff, in selling said propcrty, shall onhj sell 
the smallest quamiiy chat any purchaser will take and pay the judgment 
and costs. Id. § 6. There is no remedy or proceeding to enforce 
civil rights under our laws exeept the Code of Civil Procédure, 
and such otber proceedings as are expressly provided for in some 
other gênerai or spécial statute. This act, as is seen, therefore, 
authorizes the personal judgment for a tax, which may be enforeed 
against real property other than that assessed, the Code of Civil Pro- 
cédure to enforce the tax being applicable only "so far as the same 
is not inconsistent with the provision of this act." Any deed derived 
from sale of real property under this act "shall be conclusive," etc. : 
"provided, that the sherifï, in selling, shall only sell the smallest 
qimntity that any purchaser will take and pay the judgment and costs." 
This is expressly prohibitory language, and is wholly inconsistent 
with the provisions of the Civil Code authorizing a sale upon exécu- 
tions to the highest bidder, and with any other provisions of our law 
authorizing a forced sale of real property to satisfy any judgment or 
demand. It takes away the power of the sherifï to sell in any other 
mode. It governs and controls the sale, and a sale in the prohibited 
mode is necessarily void. The sale was for a tax, merged, it is true, 
in the judgment. But it was that very case, and no other, that the 
statute was dealing with; and a sale upon an exécution issued upon 
a judgment for the tax so merged, was the kind of sale at which the 
prohibition was expressly aimed. It is also true that the exécution 
does not disclose the faet that the judgment was for a tax, but the 
judgment record does, and that is notice to ail the world. 
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The fact that the exécution is regular in fonn for a money judg- 
ment, under the Code of Civil Procédure, can no more affect the 
power of the sheriff to sell in the mode prohibited than an exécution 
entirely regular, and apparently valid upon its face, issued upon a 
judgment absolutely void upon the face of the çecord. I am unable 
to distinguish this case from the cases cited, and must hold the sale 
and the sheriff's deed to be void. This view renders it unnecessary 
to consider the other objections to the validity of the sale. 
As to the second ground relied on for a recovery : 
It appears from the facts found that the plaintiff has a patent is- 
sued upon a confirmation of a claim arising under the laws of Mexico, 
which includes eight small tracts of the land described in the com- 
plaint, amounting in the aggregate to a little over 76 acres ; while 
the patent of the défendants, in express terms, reserves and excludes 
those tracts from the opération of their patent. To those tracts, then, 
the plaintiff has a patent of the United States, and the défendants 
hâve none. It is claimed by défendants that their decree of comfir- 
mation covers thèse pièces of land ; that they ought, therefore, to hâve 
been included in the patent, and that their exclusion was unauthor- 
ized and without eflfect. I do net so understand the law, as settled 
in regard to such titles, as applied to actions at law to recover the 
possession of lands. As I understand the law as settled in a long 
line of décisions in the suprême court of California, and now afSrmed 
and fully established by the décisions of the suprême court of the 
United States, the patent issued upon a confirmed Mexican grant is 
the final, authentic, and conclusive record which establishes the légal 
title in the patentée, which must prevail in an action at law against 
any party having no patent to the land; that it is conclusive and 
unassailable collaterally by any party having no patent. This is 
so held, following the California décisions, in Beard v. Federey, 3 Wall. 
492, where the patent is declared to be record évidence that not 
only the claim is valid, but that the grant "is correctly located now so 
as to embrace the promises as they are surveyed and described, " and 
that "it is in this effect of the patent as a record of the government 
that its security and protection chiefly lie." So, also, the principle 
is asserted in Mora v. Foster, 3 Sawy. 472-3, and distinctly affirmed 
on appeal in Foster v. Mora, 98 U. S. 427. The séries of the princi- 
pal California cases on the point will be found cited in Bissell v. Hen- 
skaw, 1 Sawy. 565 et seq. It is true that in Beard v. Federey there 
was no final decree of confirmation of the opposing grant. But in 
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Mora V. Poster there were both a decree of confirmation and a final 
suivej and location of the adverse grants. It was in ail respects, 
including the character of the adverse grant by Pico, confirmed, like 
the présent case. The grant to De Celis was also like that in Work- 
maii's Case, 1 Wall. 745, and Jones' Case, Id, 766. And the claim for 
the mission in that case was presented by the bishop for confirmation 
in the same pétition as was the land patented to the bishop in this 
case. If one patent is conclusive record évidence in an action at law 
of the proper location of the land, so must another be ; and défend- 
ants' patent is as conclusive évidence, in such an action, that it is 
correctly located, so as to exelude thèse tracts of land, as plaintifif's 
patent that it is properly located so as to include them. Bach pat- 
ent is the last act in the séries of proceedings for confirmation, and 
the final and conclusive record as to where the title is and asto what 
it 00 vers. It is the final évidence of the matter adjudged between 
the United States and the claimant. If it shows no right in the 
■patentée as against the United States, it can show none against 
another patentée of the United States. If there is an error in the 
description, or location, it must be remedied, if it can be remedied 
at ail, elsewbere. Besides, the plaintiff's survey and location were 
made and became final under the act of 1860. If it was erroneous, 
the confirmées of défendants' grant had an opportunity under that 
statute of correcting it. If they did not embrace that opportunity, 
the failure to do so was owing to their own lâches, and the implica- 
tion to be derived from the décision of the United States suprême 
court in Rodrigues v. U. S. 1 Wall. 582, is that they are bound by the 
resuit. So, also, even had both patents covered the land, the origin 
of the claim confirmed to plaintiff's grantor was long prior to that 
confirmed to défendants. See Henshaw v. Bissell, 18 Wall. 268-9. 
But it is not necessary to consider what the rights of thé parties 
would be had both patents embraced the lands. It isenough for this 
case that the final and conclusive record of défendants' title excludes 
the land, while that of plaintiff's includes it. In my judgment, the 
public interests and public policy demand that the principle of the 
conclusiveness of the patent in collatéral proceedings established in 
the cases referred to, and followed to its logical conclusion in this 
case, should be rigidly adhered to. The security of titles and the 
public peaee require that confidence should be reposed in the action 
and records of the judicial tribunals of the country, and in the public 
records and officiai action of other public officiais acting within the 
v,10,no.6— 41 
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séOpe of the jurisdiction conf erred upon them by law ; and the patent, 
in the class of cases now in question, is the final record of the judgment 
of those tribunals and public officers, to whom alone has been com- 
mitted the jurisdiction to ascertain and détermine the matters set 
forth in the patent. 

There must be findings and ]'udgment for plaintiff for the several 
small tracts of land described in the patent to Archbishop Alemany, 
being the same described in défendants' third supplemental answer, 
aud for the défendants as to the other lands included in the descrip- 
tion contained in the complaint. And it is so ordered. 



United States v. De Vissée, Ex'x, etc. 

Same v. Tuenuee. 

{District Oourt, 8. D, New York. February 20, 1882.) 

1. OusTOMS DuTiES— Warehouse Bonds— TliGHTS and Liabilitibs of Surettes. 

Sureties in warehouse bonds given to the United States, under section 2964 
of the Revised Statutes, hâve the same rights and liabilities as ordinary sureties, 
except as modified by the spécial laws and régulations concerning the collec- 
tion of revenue. 

2. Waiîehouse Bonds, how Intetîpheted. 

Warehouse bonds must be interpreted in refcrencc to the statutes and author- 
ized régulations in force belonging to the warehouse System, and in sofar asby 
design or necessary efEect they modify the ordinary rights of the sureties, they 
are controlling, and to this extent must be regarded as parts of the contract of 
suretyship. 

3. 8.\ME— Statutes, how Constiiubd. 

Statutes not designed to afEect the rights and liabilities of third parties, but 
only to guide the offlcers of the government in the performance of their duties, 
are to be construed as directory to them only, and as not creating any obliga- 
tion to sureties, or forming any part of their contract. 

4. Bamb — Sale of Abandoned Goods. 

The provision in the aot of August 5, 1861, (12 St. at Large, p. 293, ? 5 ; section 
2971, Rev. St.,) that warehoused goods, not witlidrawn within three years, 
"shall be deemed a'iandoned to the government and sold," etc., was not de- 
signed merely for the security of the government, and to rccover its duties in 
the particular case, but to seoure in ail cases, so far as possible, the prompt 
payment of duties within three j'ears, and l'or thig end to eut off peremptorily, 
after that period, the right of any person to pay the duties and withdraw the 
goods. Until the amendment of july 28, 1866, (14 St. at Large, p. 230, 4 10,) the 
policy thus enacted involved a forfeiture of any surplus value from the sale. 
The sale of the goods by the government, as directed, is an incident of the 
abandonment declared by the act, and an inséparable part of the proceeding. 
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5. SURETY — RiGHTB DbFINED. 

A surety's ordinary right to pay the debt and take possession of the goods at 
the end of three years, ia, theref ore, eut o2 by the act, and his right tô pay any 
deflcit, aud proceed for indemnity against his principal, is also suspended until 
after the sale. 

6. Rbmedt bt Suit upon the Bond. 

The prooeeding by abandonment and sale is a substitute for the ordinary 
remedy upon the bond after the lapse of three years. Immédiate suit by the 
government upon the bond, before sale, vould involve such inconsistencies 
that the common-law remedy must be deemed suspended by necessary implica- 
tion until after the sale of the goods. 

7. Right of Paymbnt and Subrogation— Whbn Ouï Opf. 

Until after such sale the surety in a warehouse bond has at no time any right 
of payment, of subrogation, or suit for indemnity against his principal, and his 
risk continues necessarily till that time. As the statute of 1861 forms in légal 
eitect a part of the bond for the purpose of cutting ofE his ordinary right of 
payment and subrogation, and of terminating his risk at the end of three years, 
it must also be held to form a part of the contract for the purpose of flxing the 
time when the suspension of his ordinary rights shall cease. 

8. Contracts of Suretibs, how Interprbtbd. 

Contracts of sureties are interpreted strictissimi juris as respects the subject- 
matter or the duration of their risk, and any change in either, without the 
sureties' assent, opérâtes as a discharge. 

9. Sale of Abandoned, Goods. 

The statute of 1861 direoting a sale according to the prescribed régulations 
of the treasury department, the régulations so established providing for quar- 
terly sales, aud the sale of the abandoned goods at the next sale after three 
years, are ail material parts of the surety's contract, because they fix and déter- 
mine the duration of his risk. 

10. SaME — PoSTPONBkENT— SURBTY DiSCHARGED. 

Where, upon such goods being adverlised for sale at a regular quarter-day, 
pursuant to the statute and régulations, the secretary of the treasury, at the 
request of a purchaser of the goods in bond, intervened by order, and directing 
a postponement of the sale until further orders without the surety's consent, 
Iteld, that the latter was discharged. Semble mère delay by the offlcers of the 
government in selling as directed would not discharge a surety, the govern- 
ment not being answerable for mère lâches of its offlcers. 

11. Bamb — Effbct of Mbrb Delay. 

Mère delay by a créditer in disposing of his securities, unless specîally re- 
quested by the surety to proceed, is no defence; if so requested, it is a defence 
only to the extent of the damages proved. 

12. Same — Importer not Discharged by Postponement. 

The importer being liable as principal, and not being in the situation of a 
surety having a right of indemnity against any other principal, held not dis- 
charged by the postponement of the sale. 

S. L. Woodford and W. G. Wallace, for plaintiff. 

S. A. Blatchford and Dudley Phelps, for défendants. 

Beown, D. J. The above actions are brought to recover duties 
upon a warehouse bond executed on Juue 26, 1871, by Simon De 
Visser, as principal, and L. Turnure, as surety. The bond recites 
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that the principal had on that day entered at the port of Ne-çf York 
100 baies of imported cinnamon, under the laws of the United States 
providing for the warehousing of marchandise in bond, and was con- 
ditional that the bond should be void "if witliin one year the goods 
should be lawfully and regularly withdrawn on payment of duties and 
charges, or if, after one year, and within three years, they should be 
withdrawnon like payment, with 10 par cent, additional, or if within 
three years they should be so withdrawn for actual export !)eyond the 
United States; otherwise to remain in fuU force." 

The cinnamon, consisting of 9,364 pounds, was imported by De 
Visser for Townsend, Glinch & Dyke. It was sold to them in bond 
at 10 cents per pound; was transferred to them shortly after impor- 
tation, and a mémorandum thereof made on June 21, 1871, upon 
the withdrawal ledger of the custom-house. 

None of the cinnamon having been withdrawn, nor any of the du- 
ties paid, the goods were advertised for sale by the coUector on the 
ninetoenth of July, 1876, as "abandoned goods. " This sale was post- 
poned by the collector, without the knowledge or consent of the défend- 
ants, upon the receipt of the foUowing letter from the secretary of the 

treasury: 

"Treasuhy Department, 

"Washington, D. C, July 18, 1876. 

"Colledor of CiMoms, New York — SiE: Mr. Solomon Townsend, repiesent- 
ing the late flrm (in liquidation) of ïowusend, Clinch & Dyke, lias luude Per- 
sonal application to the department for leave to export certain 100 baies cin- 
namon, marked ' C. J.,' which appear upon the catalogue of goods to be sold by 
your order on the 19th inst., as lot No. 254. 

"The department déclines at présent to entertain the said application, but, 
upon the further request of Mr. Townsend, hereby authorizes and directs you 
to withdraw said lot from sale, and to retain the same in your cnstody until 
further advised by the department, provided the interests of the government 
will noE be prejudiced thereby. 

" It is understood by the department that the continued possession of the 
goods, together with security offered by the bond given on the warehouse 
entry, will be amply sulûcient to protect the government from loss by reason 
of the temporary withdrawal of said cinnamon from public sale, as hereby 
authorized. 

" Please report to the department your action in the premîses. 

"Eespectfully, Lot M. Mokkill, Secretary." 

The cinnamon was thereafter sold by the collector at a similar 
Baie on October 17, 1877, realizing $573.50. The duties, at the rate 
of 20 cents per pound and 10 per cent, ad valorem, were liquidated 
on August 3, 1871, at $1,935.90, which, after adding penalty and 
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charges, and deducting the sum realized on the sale, wonld leave a 
deiiciency, ineluding interest to tins date, of $2,332.25, for which 
sum the plaintiiï asks jndgnient. 

By the act of August 6, 1848, (9 St. at Large, 53,) it ia provided 
that goods so warehoused shall "be kept with due and reasonable 
care, at the charge and risk of the owner, importer, etc., and subject 
at ail times to their order, upon payment of the proper duties and 
expenses," etc. 

By act of July 14, 1862, (12 St. at Large, p. 560, § 21,) as amended 
by act of July 28, 1866, (14 St. at Large, 330; Eev. St. §§ 2971-2,) 
it is provided that ail goods remaining in warehouse beyond three 
years shall be regarded "as abandoned to the government, and shall 
be sold under such régulations as the secretary of the treasury may 
preseribe;" and that, "after deducting duties, chargea, and expenses, 
any surplus may be paid to the owner." Article 138 of the régula- 
tions of 1868, and article 764 of 1874, provide that such surplus must 
be paid to the owner, etc. See Supervisors v. U. S. 4 Wall. 435, 445-7. 

By article 134 of the treasury régulations issued October 30, 1868, 
it is provided that "goods dulybonded, remaining in warehouse with- 
out payment of duties for the space of three years from importation, 
must be in the same manner sold at the first quartorly sale thereaf- 
ter, distant not less than three weeks." 

By article 135, quarterly sales are directed to be had between the 
first and tenth of each January, April, July, and October. Article 
136 contains directions for an appraisal of the goods before sale, and 
many minute particulars to be observed in regard to cataloguing and 
advertising the property to be sold. Thèse provisions were in force 
when the bond in suit was executed ; and similar provisions are found 
in articles 761 and 762 of the régulations issued January 1, 1874, 
under which the sale ki 1877 was made, and many of them are now 
incorporated in section 2973 of the Eevised Statutes, and in previous 
laws. 

The défendants claim that the bond given by them is to be con- 
strued in référence to thèse provisions of the statutes and treasury 
régulations ; that upon the sale of the goods by De Visser to Towns- 
end, Clinch & Dyke, and notice thereof to the government. De Visser 
became, like Turnure, but a mère surety for the payment of the duties ; 
and that by the postponement of the sale by order of the secretary of 
the treasury, in July, 1876, the government, in légal effect, released 
the Bureties and elected to look to the goods for payment, and that 
the défendants were thereby discharged. 
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Aside from the statute providing that the goods "shall be deemed 
abandoned to the governmeat and sold" after three years, (section 
2971,) it is manifest that the delay and postponement of the sale 
constitute no ground of defence; for, apart from this statute, the 
case would be simply that of delay by a créditer in enforcing his 
remedy upon collatéral securities, and this, it is well settled, is no 
defence to a surety, since he bas had, daring ail the period of delay, 
the légal right, if he choose, to pay the debt, and take and enforce the 
securities himself. Unless, therefore, he bas previously intervened, 
and given distinct notice requiring an immédiate resort to such se- 
curities, he bas no cause of complaint; if he bas done that, and any 
subséquent loss arises throug'i neglect to prooeed, that will be a 
defence ^ro tanto only to the entent of the damages proved. King v. 
Baldwin, 2 Johns. Gh. 559; Schroeppell v. Shaw, 3 Comst. 457; Clark 
V. Sickler, 64 N. Y. 231; liant v. Ptirdy, 82 N. Y. 486; Black River 
Bank v. Page, 44 N. Y. 453; Remsen v. Beekman, 25 N. Y. 552. In 
this case there was no proof of any notice or request to sell, nor of 
any spécial damage arising from the delay. 

The defence rests wholly, therefore, upon the provision of the stat- 
ute of 1861 which déclares that after three years the goods, if not 
withdrawn, "shall be deemed abandoned to the government, and shall 
be sold under such régulations as the secretary of the treasury shall 
prescribe." In this case the goods were not "sold" in accordance 
with the "régulations prescribed," nor until several years afterwards; 
and one of the causes of delay was a postponement speeially ordered 
by the secretary of the treasury. 

The questions involved are whether this statute, and the régulations 
under it, formed by implication of law any part of this bond ; and if 
80, whether the postponement of the sale by spécial order of the sec- 
retary of the treasury beyond the time provided by the statute and 
régulations involved any such altération of tho implied terms of the 
contract as to discharge the surety. For it is only in conséquence of 
some altération in the express or implied terms of the contract, in an 
essential particular, that the surety can claim to be discharged ; and 
if the postponement of the sale in this case had no bearing upon the 
extent or duration of the surety's risk, and no other resuit than mère 
delay in realizing upon the goods held as security for the duties and 
charges, then the postponement would not constitute any defence to 
the surety, any more than it would in the absence of any statute on 
the subjeot. 
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In examining thèse questions it is assumée! tliat tbe ordinary prin- 
ciples of the law of principal and surety apply to this case. If there 
is anything peculiar in the situation of custom-house sureties, or in 
the law applicable to them, it must resuit from the form of the bonds 
themselves, or from the spécial laws designed to affect the rights and 
liabilities of the parties to them. The bond in suit was given under 
the provision of the statute now embodied in section 2964 of the 
Kevised Statutes, which provides that goods may be entered for ware- 
housing, "subjeet to order, on payment of the proper duties and ex- 
penses, to be secured by a bond, with surety to the satisfaction of the 
coUeotor, in double the amount of the duties, in such form as the sec- 
retary of the treasury shall prescribe." Différent forms of thèse bonds 
bave been prescribed from time to time. The présent was the form 
in use at the time it bears date. Treas. Eeg. art. 31 of 1868. 
Though having several alternative conditions, it is in substance a bond 
for the payment of duties and charges, unless the goods shall be 
duly exported within three years ; and, upon forf eiture, only the amount 
of duties and charges could be coUeoted npon it. Westray v. U. S. 
18 Wall. 330. 

The statute, in requiring a "surety," requires only an obligor hav- 
ing the rights' and liabilities of any ordinary surety, except in so far 
as they are modified by the spécial laws and régulations applicable 
to the subjeet. Except as thus modified, the rights of sureties in 
such bonds given to the government are the same, and are governed 
by the same rules of law that pertain to contracts of suretyship 
between individuals. "There is not one law for the former and 
another law for the latter." Per Swayne, J., McKnight v. U. S. 98 
U. S. 186. The inquiry in any such case must be, what are the gên- 
erai rules of law applicable to the particular contract, and to what 
extent, if at ail, hâve thèse rules been modified by the spécial laws 
and régulations concerning the collection of the revenue ? 

1. In considering the statute of 1861, declaring that after three 
years goods not withdrawn "shall be deemed abandoned to the gov- 
ernment and sold, " the first inquiry is whether this statute is to be 
deemed to be in effect any part of the bond, or to create any obliga- 
tion of the government to the surety ; or whether it is simply direct- 
ory to the officers of the government, in the nature of private instruc- 
tions from a principal to his agent, designed only for the latter's 
guidance in the performance of his duties. 

This statute, together with the régulations above recited, form a 
part of the System of laws regulating the entry of goods for ware- 
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housing, and thèse laws are referred to in gênerai terms in tLe bond 
itself. The bond cannot in fact be understood or applied without a 
référence to thèse laws. As above observed, it is not even condi- 
tioned, in express terms, for the payment of duties, although that is its 
légal effect, but only for "withdrawal of the goods upon payment of 
duties, " etc. Being given under the provisions of law establishing the 
warehouse System, the bond must be interpreted in référence to the 
slatutes and régulations in force concerning that System; and in so 
far as any of such statutes, either by design or necessary effect, are 
found to modify the ordinary rights of suretyship in a bond like the 
présent, they are controlling, and must be held to modify those rights 
Mccordingly. 2 Story, Const. (3d Ed.) 232 ; U. S. v. Kirkpatrick, 9 
Wheat. 720, 734; People v. Pennock, 60 N. Y. 421, 426. In this sensé, 
and to this extent, statutes and régulations which are designed to affect 
the rights of parties to the contract must be regarded as parts of the 
contract, otherwise the statute would be pro tanto annuUed. In the 
case last cited it issaid, per Allen, J., (p. 426:) "The condition of the 
bond must be construed, and the liabilities of the sureties limited, in 
référence to the^ statutes making the superviser a custodian of public 
moneys. Thèse statutes make a part of the contract of the surety." 
But, on the other hand, statutes which are not designed to affect 
the rights or liabilities of tbird parties, but are designed only to direct 
the officers of the government in the performance of their duties for 
its own protection and security merely, are construed as directory to 
them only, and as not creating any obligation to the surety in the 
bond, nor as forming any part of the contract of the government with 
him. U. S. V. Kirkpatrick, 9 Wheat. 720, 736 ; U. S. v. Van Zandt, 
11 Wheat. 184; U. S. Y.Nicholl, 12 Wheat. 505, 509; Locke v. Post- 
inaster Gen. 3 Mason, 446, 450; Dox v. Postmaster Gen. 1 Pet. 318, 
325; U. S. y. Boyd, 15 Pet. 187, 208; Jones v. U. S. 18 Wall. 662; 
Oshorne v. U". S". 19 Wall. 577, 580; Board of Saprs v. Otis, 62 N. Y. 
8S, 93, 95. Thèse cases are ail of them cases against sureties upon 
bonds given for the faithful performance of their duties by collectors, 
postmasters, or other receivers of public moneys, who were required 
by law to render certain periodical accounts, upon which suits might 
be brought for any deficiencies, and in some of the cases the of&cers 
were directed to be removed. In the leading case on the subject, U. 
S. V. Kirkpatrick, 9 Wheat. 720, Story, J., says: "Thèse provisions 
of the law are created by the government for its own security and pro- 
tection, and to regulate the conduct of its officers. They are merely 
directory to such officers, and constitute no part of the contract with 
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the surety," and therefore it is held that any lâches of tlie government 
officers in the performance of such directory duties is no defence to a 
Burety, sinee it does not violate any duty owed to him, or any of the 
implied terms of the contract with him. And this is the principle of 
ail that class of cases. 

But if the statute of 1861 was not designed to be merely a direc- 
tion to the government ofiScers, but was designed directly to affect, or 
by its opération does necessarily directly operate upon and affect, 
the rights of the sureties in warehouse bonds, then it canuot be held 
to be merely directory, like those in the cases last cited, but must 
form, by implication of law, a part of the contract; since otherwise 
the statute would be rendered nugatory. That such is the intention 
and the necessary effect of the statute of 1861 seems to me to be 
olear from the language of the act, and from the presumed intention 
of it to be gathered from the varions statutes on the subject, and 
from a considération of what would be the rights of the parties in 
the absence of any similar statutory provisions. 

Aside from any statutory provisions of this character, the bond in 
question, upon the lapse of three years without withdrawal of the 
goods and payment of the duties, would be forfeited, and an action 
at law would at once lie upon it against the principal and surety, 
without référence to the goods still in the possession of the govern- 
ment. The latter would also hâve the right, at its élection, to pro- 
ceed first to realize what it might from a sale of the goods, on due 
notice to the parties interested, paying the surplus, if any, to the 
owner; and if a deficiency resulted, to recover such deficiency after- 
wards by action upon the bond. In either case the principal would 
hâve a légal right to pay the debt, i. e., the duties and charges, at. 
any time after three years, and before a sale of the goods, and at the- 
same time take the goods into his possession; and the surety also, at 
any time before payment by the principal, would bave the same right 
to pay the debt, and be subrogated to ail the rights of the United! 
States to the goods in its possession, and to its right of action against 
the principal ; and this right, between individuals, could be enforced 
by suit. Thèse are familiar principles in the law of suretyship.. 
Johnson v. Zink, .51 N. Y. 336; Hayes v, Ward, 4 Johns. Ch. 123, 
131; Marsh v. Pike, 10 Paige, 595. Hence, if there was no statutorj- 
provision of this kind, the time for the payment of duties on ail 
warehouse goods would be practically considerably enlarged, since 
payment of duties could always be safely deferred until the govern- 
ment was ready to effect a sale. To avoid this praetical extension 
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of the period for payment of dutieg, and to secure prompt payment 
"within the time intended to be limited by the warehouse acts, some 
provision of this kind was necessary. Moreover, the handling of the 
vast amount of warehoxised goods, the orderly collection of the 
duties upon them through the proper subordinate officers, and the 
necessity of a transfer of the goods to différent handa for the purpose 
of a government sale, — in other words, the conveniencies of the pub- 
lic business, — also required that a period be fixed when the import- 
er's right to pay the duties and , to control the goods should cease, 
and when the government might proceed to sell without ineon- 
venience and without question. The varions acts passed since the 
adoption of the warehouse System show, I think, that the purpose of 
the statute in question was not only for convenience in the transac- 
tion of the public business, but especially, also, to secure the prompt 
payment of duties within the prescribed period. 

The aot of August 6, 184-6, (9 St. at Large, 53,) establishing the 
warehouse system, allowed but one year for the payment of duties, 
or for re-exportation without payment ; and it provided that in case 
any goods should remain in public store beyond one year without pay- 
ment, they should be sold by the colleetor, "on due public notice given 
in the manner and for the time prescribed by the gênerai régulations of 
the treasury department, and the proceeds of such sale, after deduet- 
ing storage, charges, expenses, and duties, should be paid over to the 
owner, importer, consignée, or agent." Thèse régulations applied 
alike to goods deposited in public store for want of due entry, and 
to those entered for warehouse under the act. By act of March 3, 
1849, (9 St. at Large, p. 399, § 5,) a period of two years was allowed 
for exportation. By the act of March 28, 1854, (10 St. at Large, p. 
271, § 4,) it is provided that "ail goods entered for warehousing i;nder 
bond may continue in warehouse, after payment of duties thereupon, 
for a period of three years from the date of original importation, 
and may be withdrawn for consumption on due entry and payment 
of the duties and charges, or, upon entry for exportation, without the 
payment of duties, at any time within the period aforesaid; in the 
latter case the goods to be subject only to the payment of such stor- 
age and charges as. may be due thereon." By the act of August 5, 
1861, (12 St. at Large, p. 293, § 5,) it is provided that "ail goods 
thereafter deposited in bonded warehouse, if designed for consump- 
tion in the United States, must be withdrawn, or the duties paid, 
within three months after the same are deposited," or "within tico 
years, upon payment of the duties, with 25 per cent, additional," or 
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may be -withdrawn for exportation at any time before the expiration of 
three years; "such goods, if not withdrawn in three years, to be regarded 
as abandoned to the government, and sold under svx:h régulations as the 
secretary of the treasury may prescribe, and the proceeds paid into the 
treasury." Tliis is the first enactment of the spécifie provision hère 
considered. By the act of July 14, 1862, (12 St. at Large, p. 560, § 
21,) it was provided that goods "thereafter deposited in bonded ware- 
house must bewithrawnor the duties paid within one year," or with- 
drawn for exportation within three years, and that "any goods remain- 
ing in public store or bonded warehouse beyond three years shall be 
regarded as abandoned to the government, and sold under such rég- 
ulations as the secretary of the treasury may prescribe, and the pro- 
ceeds paid into the treasury," By the act of July 28, 1866, (14 St. at 
Large, p. 330, § 10,) the last provision of the act just quoted was 
"amended so as to authorize the secretary of the treasury, in case of 
any sale under the said provision, to pay to the owner, consignée, or 
agent of such goods the proceeds thereof, after dedueting duties, 
charges, and expenses, in conformity with section 1 of the act ot 
August 6, 1846," above referred to; and by act of March 14, 1866, 
(14 St. at Large, p. 8, § 1,) it was provided that "goods may be with- 
drawn for consumption until the expiration of three years, on payœent 
of the duties and charges, and 10 per cent, additional." Thèse last 
provisions are embodied in substance in sections 2971, 2972, 2973, 
of the Eevised Statutes. 

Prom this review of the varions acts upon this subject it will be 
seenthat by the statute of 1861, which first enacted the provision in 
question, the abandonment of the goods to the United States was 
made complète for ail purposes, if not withdrawn within three years ; so 
that, upon a sale of them by the government, the owner had no longer 
any right even to the surplus, which had been previously secured to 
him by the act of 1846. By the act of 1866 this right of the owner to 
the surplus was restored ; but the provisions for abandonment and 
sale were, in other respects, unchanged. 

It cannot be doubted, I think, that one of the purposes of the act 
of 1861 was to secure the payment of the customs dues within three 
years, by making it for the owner's interest to pay the duties within 
that period. To secure this end, in the case of ail warehoused 
goods, it was designed by this enactment to eut off peremptorily, after 
the lapse of that time, the right of any person, whether importer or 
owner or surety, to pay the duties and withdraw the goods. If such 
a design was partially indicated by the gênerai provisions for sales 
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in the act of 1846, it was made more certain and empTiatic by tlie 
act of 1861, which declared that the goods should, after tluee years, 
be deemed "abandoned to the government," and worked a forfeiture 
of any surplus. That act was passed amid the exigencies of the war ; 
and the gênerai purpose of the act to insure the prompt payment of 
duties is shown by other provisions of the same section of the act, 
which reduce the time for the payment of duties, without penalty, to 
three months, and add thereafter an increased penalty of 25 per 
cent. 

The act must, therefore, be held to hâve been designed to eut off the 
right of the surety as well as of the principal, which they would hâve 
iiad but for some statutory provisions of this kind, to pay the duties 
and withdraw the goods after the lapse of three years, and at any 
time before a sale, It has been so construed in the régulations of the 
department, and such, I think, must be held to be its proper légal 
effect. Article 141 of 1868, and article 767 of 1874, of the treasury 
régulations, forbidding such withdrawal, are based upon this view of 
the statute. To this extent, therefore, the statute of 1861 enters 
into and forms a part of the implied terms of this bond. It cuts off 
the Burety's right of payment and subrogation, which, but for some 
statutory provisions of this character, he would bave had. 

The statute cannot, therefore, be held to be a merely directory one, 
like that referred to in the case of [7. S. v. Kirkpatrick, and others of 
a kindred character, above cited, which is addressed to the oiScers of 
the government merely for their own guidance in the performance of 
their duties. It is more than that, beeause it is designed to eut off, 
and does eut off, the surety's rights of payment and subrogation, 
whicl^are ordinarily incident to bis very contract of suretyship. It 
was not designed to provide for a sale of the goods merely for 
the security of the government, and merely to recover its claims 
in the particular case of any goods being left over after three 
years; for the government had that right already without this stat- 
uts, under the act of 1846 ; and, if that were the only design of the 
act of 1S61, the provision that the goods "shall be deemed aban- 
doned to the government" would bave been neither necessary nor 
appropriate, and on such a construction the statute would in effect 
become mère surplusage, of no use or effect. Its purpose was ratber 
to prevent, so far as possible, any goods being left over at ail, by 
enacting such a policy in regard to them as should induee ail im- 
porters to withdraw their goods within the prescribed period; and for 
this purpose the power of every person to withdraw the goods upon 
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payment of the duties was intended to be eut off immediately after 
the lapse of three years, and until 1866 any surplus value v?as for- 
feited to the government. 

The tendency and effect of this atatute, enforced according to this 
construction, which involvea some loss to the owner at best, throujgh 
a sale of his goods under unfavorable circumstances, bas undoubt- 
edly been to secure payment of duties within three years on the vast 
majority of warehouse entries. It is of more conséquence to the 
government to secure this gênerai resuit, than to obtain a somewhat 
earlier payment of duties on the f ew goods which, under this policy, 
are still left over after three years, which might be obtained by con- 
senting to their withdrawal on payment of duties before actual sale ; 
and sucb a right of withdrawal on payment after three years, was, 
therefore, intended to be prohibited by this act. 

2. The Btatute of 1861, prier to the amendment of 1866, was 
thus to some extent punitive, Though the forfeiture of any excess 
upon a sale is now remitted, the gênerai purpose of the act cannot be 
deemed thereby changed, or its effect in cutting off the right of with- 
drawal after three years, on payment of duties by either principal or 
surety, repealed. Thèse must remain the same. 

The necessary logical and practical resuit of the enforcement of 
thèse provisions must be that the government's right of action upon 
the bond is suspended until the sale of the goods. If such a suit 
could be brought before sale the importer or surety, on being sued, 
might pay at once; and, in that case, the goods would not be sold, 
and the "proceeds applied to the payment of the duties, charges, and 
expenses," as provided by the act of 1866. This is, perhaps, rather 
a verbal than a substantial criticism. But it is certainly contrary to 
the intent of this act that the government should sue for and collect 
the duties, and still keep the goods ; nor, after collecting the whole 
duty by suit, could it then deliver up the goods to the owner without 
violating the very purpose, policy, and objeot of the statute in declar- 
ing that the goods should be "deemed abandoned and sold." If that 
could be done, the payment on suit would beoome merely a mode of 
withdrawal of the goods by the owner after three years, which is pro- 
hibited. Nor, prier to the amendment of 1866, (when there was no 
provision for returning to the owner any surplus, or eveii any pro- 
ceeds of the sale, if the duties were collected first,) can it be supposed 
that it was the intent of the act that the duties might first be col- 
lected in fuU by suit on the bond, and that then a double payment, 
either wholly or in part, might be exacted through a sale of the 
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gôbds By the government for iis owa benefit, and withoùt any returns 
to the owner. 

There is no reasonable alternative, therefore, but to hold eitber 
tliat the goods may be withdrawn on payment of duties after three 
years at any time before sale, whieh would seem to be directly con- 
trary to the provisions of the statutes, and which would revolution- 
ize the practice of the department, or else that this right is designed 
to be absolutely prohibited by the aot of 1861, as a matter of policy 
for the gênerai interests of the government, and that, as a conséquence 
therefrom, the right of suit on the bond is necessarily suspended until 
after a sale of the goods. The latter construction is, I think, the 
only one consistent with the language of the statute, and with its 
apparent intent, as shown by the several acts on the subject above 
quoted. 

The provision for the sale of the goods, moreover, cannot be sep- 
arated from the clause declaring them "abandoned to the govern- 
ment." The sale directed by the statute is evidently designed to be 
associated with, and conséquent upon, the abandomnent previously 
declared. It is, therefore, a part of the statutory proceeding adjudg- 
ing the abandonment of the goods ; and the ordinary rights of either 
party incompatible with the course of procédure so enacted, includ- 
ing any subséquent payment, or withdrawal of the goods, or suit by 
the government before sale, must be deemed superseded by it. 

The case is analogous to that of Looney y. Hughes, 26 N. Y. 514, 
where suit was brought against the sureties of a town tax collecter, 
npon a bond conditioned generally for the faithful performance of 
bis duties. A statute required the county treasurer to issue a war- 
rant to the sheriff to collect from the coUector any deficiency in his 
returns; and, if uncollected, to report tothe supervisors the amount 
remaining due, who were ordered by statute forth with to put the bond 
in suit and to recover the sum due. Selden, J., says, (p. 517,) that 
upon thèse statutory provisions "a recovery upon the bond accord- 
ing to the rule of the common law" (i. e., by suit immediatély on the 
coUector's default) "appears inadmissible." "Can an action be com- 
menced to recover this sum before the amount is ascertained, or be- 
fore it is ascertained that any sum whatever will remain uncollected ? 
I think, clearly not. * * * The same instrument can hardly 
bear two différent constructions, and be subject to two différent rules 
of damages for the same identical breach. It would seem, therefore, 
that no action could be maintained upon the bond until after tha 
issue and return of the warrant authorized by section. 13." 
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The effect, therefore, of the statute of 1861 is to provide a mode of 
procédure as to goods not withdrawn within three years, which shall 
be a Bubstitute for the ordinary course of proceeding by either party 
upon default in the condition of a warehouse bond like the présent. 
The statute prescribiug this substituted procédure applies as though 
it formed a part of the bond, and this substitiite is exclusive of any 
other proceeding, so long as there are goods remaining unsold, be- 
cause any other course would require acts either directly contrary to 
the "abandonment" deolared, or would involve inconsistencies and 
incongruities which seem clearly 'inadmissible. The common-law 
remedy is, therefore, suspended until after the sale by the "necessary 
implication" of the statute of 1861, and the case is within the excep- 
tion to the ordinary rule of construction that a statutory remedy is 
to be deemed cumulative only, "unless the common-law remedy is 
negatived in terms or by necessary implication." 2 Inst. 200; Crit- 
tenden v. Wilson, 5 Cow'. 165 ; Clark v. Brown, 18 Wend. 220 ; Staf- 
ford v. Ingersol, 3 Hill, (N. Y.) 41; Dudley v. Mayhew, 3 N. Y. 9. It 
is as though the parties had stipulated in the bond that, in case of 
default, their remédies, if goods remained on hand, should be first 
sought in this way, and in no other; the right of action on the part 
of the govemment being thereby suspended until sale, and the right 
of payment and subrogation by the surety to the possession of the 
goods being also eut olï. The surety's obligation becomes, in eiïect, 
as in the case of Looney v. Hughes, an obligation to make good any 
deficiency that may arise upon a sale to be had in pursuance of the 
statute ; and such, also, is the provision of the treasury régulations, 
(article 138 of 1868; article 764 of 1874,) which direct that from 
the proceeds of sale shall be paid the duties, charges, expenses, etc., 
and that "the balance will be coUected upon the warehouse bond by 
suit, if necessary;" and it is for such a deficiency that this suit has 
been brought. 

3. The resuit is that under this statute of 1861 the surety has no 
right of subrogation, and can neither pay the debt nor resort to his 
principal for indemnity until after the sale has been had as provided 
by the statute. He could not discharge the debt and withdraw the 
goods during the three years, because the express term of crédit to 
the importer or his vendee lasted for that whole period. Under this 
statute, and the régulations issued in pursuance of it, he could not do 
so at any time after the three years and before the sale, because im- 
mediately upon the lapse of the three years the statute cornes in and 
déclares that the goods "shall be deemed abandoned and sold." 
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TJntil after the sale, therefore, there is never a moment when the 
surety has any power to do anythiiig for his own protection, either 
by payment, subrogation, or suit against his principal. His risk, 
therefore, necessariiy continues up to that time. It is the sale wbich 
first puis a period to his risk ; until then his hands are tied, and he 
oan take no steps against his principal for his indemnity. 

In this point of view, therefore, the provision for the sale in the 
statute of 1861 becomes of vital importance to the surety, siuce it is 
that which détermines the duration of his risk, and when it may be 
terminated. The surety is entitled to the benefit of the provision for 
the sale in terminating his risk, because it is a part of the same stat- 
ute which enters by necessary implication into his contract, so as to 
eut ofï or suspend his ordinary right to end his liability by payment 
and subrogation immediately on the lapse of three years ; and if the 
statute forms a part of the bond for this purpose, then it must also 
form a part of it for the purpose of fixing thô time when this suspen- 
sion of his ordinary rights shall cease. The same statutory provis- 
ion cannot be both in the contract and out of it at the same time. The 
provision for the "sale" is an inséparable part of the provision for 
the abandonment of the goods to the government ; and if the surety's 
ordinary rights to terminais his risk by payment and subrogation are 
eut off by the latter, he must be entitled to whatever protection, in 
limiting the duration of his risk, the clause providing for a sale may 
afford him ; and this provision enures to his benefit as a part of the 
implied terms of the bond. The provision for a sale in this statute 
is, therefore, as much "an obligation owing direetly to the surety" as 
the provision for an abandonment of the goods to the government is 
an enactment operating direetly to defeat his ordinary rights. The 
postponement of the sale was, therefore, a violation of a duty owed to 
the surety under this bond, and involved a prolongation of his risk 
beyond the period contemplated by law and by the implied terms of 
his contract, upon the observance of which he had a légal right to 
rely. 

Any différent construction seems to me to be unreasonable, and to 
place sureties in a most anomalous position. Warehouse bonds with 
such sureties are now required by law (section 29G4) to the amount 
of nearly $100,000,000 annually at this port alone. While requir- 
ing sureties to this vast extent, it seems scarcely reasonable to hold 
that the law was intended to eut off their ordinary right of self-pro- 
tection through payment and subrogation at the end of three years, 
without any provision as a substitute unon which the sureties might 
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have a légal right to rely in fixing some time -when their risk might 
be terminated. Nor can it be supposed that sureties would be re- 
quired by law to enter into obligations to such a vast extent upon 
risks which might be unlimited in duration, and which they would 
never have any power to bring to a close. No prudent man eouldbe 
expected to enter into such an obligation as surety for another; and 
no unnecessary construction of the statute should be given which 
would lead to that resuit. This statute, and the régulations under it, 
do, upon their face, provide approximately such a period for the ter- 
mination of the surety's risk, by sales prescribed to be had not long 
after the lapse of the three years; and thereupon any further risk of 
sureties could be immediately terminated by payment of the debt, and 
suit against their principals. Thèse provisions, while valuable to the 
govemment, afford also reasonable protection to sureties ; they are 
such as sureties would naturally rely upon, and are such as I think 
the law designed to give them a right to rely upon as a part of their 
contract; so far, at least, as that the time of sale should not be de- 
liberately postponed without their assent. If the sale may be indefi- 
nitely postponed at the option of the secretary of the treasury, and 
the surety be still held, then thèse provisions, in the language of 
the court in U. S. v.Becker, 21 Wall. 656, "instead of affording a 
limitation and a safeguard to the surety, might prove but a delusion 
and a snare, and subject him to liabilities which he could not have 
foreseen, and to the hazard of which he would not willingly have 
exposed himself." 

I do not perceive any interest which the govemment can have in 
upholding such a power of indefinite postponement of sales. If it 
has any such interest it can be provided for among the régulations 
which the statute authorizes to be prescribed. When that is done, 
sureties will know what to expect if they enter into such obligations 
thereafter. Untn then their risk cannot be thus indefinitely pro- 
longed. 

In this case the postponement was not apparently for any interest 
of the govemment, but was given as a favor to third persons, then 
owners of the goods, who had requested it of the secretary. Such a 
favor could not be granted at the expense of the surety, by prolonging 
his risk, without his assent. 

A surety's contract is in this respect strictissimi juris. Any pro- 
longation of his risk, or change in the subject-matter of it, is an 
altération of the contract in an essential particular; and if made 
v.lO.no.e— 42 
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without the surety's consent diacharges him from liability; and this 
applies equally to the United States, and to any altérations of the 
contract made through the acts of its officers. U. S. v. Ilillegas, 3 
Wash. 0. G. TO; U. S. y. TUlotson, 1 Paine, G. G. 305; U. S. v. 
Boecker, 21 Wall. 652; Miller v. ^tewart, 9 Wheat. 681 ; King v. Bald- 
ivin, 2 Johns. Ch. 560; Grant v. Smith, 46 N. Y. 93; U. S. v. Bost. 
wick, 9é U. S. 66; Cooke v. U.S. 91 U. S. 396. 

If the secretary of the treasury had by express order, at the owner's 
request, extended the period of three years within which to pay the 
duties without the surety's consent, it cannot be doubted that such 
an extension of time would hâve discharged the surety, because it 
extended the duration of his risk. U. S. v. Hillegas, supra. By the 
régulations (article 158 of 1868; article 799 of 1874) such extensions 
of time are to be granted only upon the "concurrence of the surety." 
Or, had the secretary directed the delivery of the goods within the 
three years to the owner without payment of the duties owing upon 
them, and they were delivered accordingly, that also must hâve been 
held to be a discharge of the surety to the extent of the value of the 
goods released, as in cases between private individuals. "The United 
States," says the chief justice, in U. S. v. Bostwick, 94 U. S. 66, 
"when they contract with their citizens, are controlled by the same 
laws that govern the citizen in that behalf. AU obligations which 
would be implied against citizens in the same circumstancea will be 
implied against them." 

An extension of the time of payment discharges a surety, because 
it prolongs his risk by postponing his right of payment and subroga- 
tion, and by depriving him of his right of immédiate recourse by suit 
against his principal for indemnity at the time when the debt was 
originally due. The contract by such extension is varied to hia préj- 
udice. U. S. V. Hillegas, 3 Wash. C. C. 76 ; King v. Baldwin, 2 Johns. 
Gh. 560;. Warner v. Beardsley, 8 Wend. 201; Brown v. Williams, 4: 
Wend. 360, 367. 

The voluntary and deliberate postponement of the sale in this case 
effected precisely the same resuit, and operated in the same manner 
upon the surety's rights, as an extension of crédit would hâve done. 
It necessatily prolonged his risk and suspended his right to proceed 
for his indemnity for three months, until after the next régulai sale; 
and it resulted in a prolongation of fifteen months. As respects the 
surety, the postponement was precisely équivalent to an extension of 
crédit to the Owners of the goods until the next sale, and should, 
therefore, be held to discharge the surety in the same manner. 
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Under the authorities above cited, (U. S. v. Kirkpatrick, etc.,) mère 
lâches by govemment officers in effecting a Siile would not avail as 
a defence, but this af&rmative poatponement of the sale by the spécial 
order of the secretary of the treasury was not lâches, any more than 
an express extension of crédit would hâve been, nor was it an aet in 
pursuance of "prescribed régulations." It was an isolated, inde- 
pendent order, contrary to those prescribed régulations." If one 
deliberate postponement can be upheld without the surety's consent, 
the sale may be postponed indefinitely, his risk be indefinitely ex- 
tended, and his liability to loss through the insolvency of his princi- 
pal be indefinitely increased. Such a liability to an indefinite exten- 
sion of the surety's risk cannot hâve been designed, and ought not to 
be sustained, under the warehouse System, which requires sureties to 
be given to so vast an extent in the commerce of the country ; nor can 
such a possibility be supposed to hâve been contempla ted by the 
sureties who bave entered into obligations under it. 

The order of the secretary to withdraw the goods from sale was an 
absolute one, so far as related to the défendants. It was not made 
to dépend upon their assent, nor was such assent required. That 
thëy would remain bound was assumed. "The interests of the gov- 
ernment," referred to in the proviso, evidently relate to the goods and 
to the price to be obtained for them. It cannot be supposed that the 
secretary meant to submit to the décision of the coUector the légal 
question whether the surety's assent was required or not, . However 
this may be, the sale was postponed by the colleetor under this order, 
apd the discrétion conferred on him by it, and the govemment must 
be held bound by its légal conséquences. 

The resuit would be otherwise if I could find that at any time before 
sale the surety had any légal right to pay the debt and be subrogated 
to the possession of the goods, or any right of immédiate suit against 
his principal; for in that case, the postponement of the sale having 
no effect upon the surety's immédiate rights of paymeut, subroga- 
tion, or suit against his principal, would work no necessary exten- 
sion of his risk, and therefore no légal injury. But, as the statute 
in question, and the policy it established, involve a loss of the sure- 
ty's right of payment and subrogation to the possession of the goods, 
and the suspension of the government's right of action until after the 
sale, and consequently a suspension of the surety's right to proceed 
for his indemnity, I see no alternative but to hold a voluntary post- 
ponement of the sale without the surety's assent to be a discharge. 
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as involving a prolongation of his risk bcyond tlie period contem- 
plated by the implied terms of his agreemeut. 

The case of De Visser, the principal in the bond, is différent. It 
does not appear that upon his sale to Townsend, Clinch & Dike the 
latter personally assumed to pay the duties, or, if they did, that the 
officers of the government were apprised of that fact. The govern- 
ment, therefore, had no other principal to look to than De Visser. 
He was liable for the whole duties as importer, without limitation of 
time and irrespeetive of the goods held as security. U. S. v. Phelps, 
17 Blatchf. 312, 316; Du7nont v. U. S. 98 U. S. 142, 144; U.S. y. 
Coiisinery, 7 Ben. 251; U. S. v. Westray, 18 Wall. 322. It does not 
appear, therefore, that he ever became, even in equity, a surety for any 
other person as principal to whom he eould look for indemnity. The 
postponement of the sale involved, as respects him, no increase of 
risk, and no defeat or postponement of any right of reconrse against 
another. His liability to be called on for payment might, upon suf- 
ficient facts proved, be postponed in equity, irrespective of the stat- 
ute, until a sale of the goods had been had ; but this équitable right 
bas been observed. The injury to him, if any, would consist solely 
in delay in disposing of the security; and that alone, without notice 
from him to sell, or damages proved, is no defenoe. 

Judgment must, therefore, be rendered in favor of the défendant 
Turnure, and against the défendant De Visser, with costs. 

As the questions involved concern the daily transactions of the gov- 
ernment to a large amount, I hâve given to the subject, in the 
absence of any known adjudications, the considération which its im- 
portance has seemed to demand. 
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Whalen V. Sheeidan. 
ICireuit Court, 8. D. Neu) York. October 5, 1880.) 

1. Pbactice— BiUi OF Exceptions — Rulb op Diligence. 

Poverty or pecuniary embarrassment is not a sufflcient ground for a motion 
for leave to flle a bill of exceptions nune pro tune. It is not an " extraordinary 
circumstance" sucli as will defeat the rule of diligence in civil procédure in the 
fédéral courts. 

2. Review in Fédéral Coukts— Hulbs of Phactice. 

T)ie System of review on writ of error established by a statute of the United 
States is so far diiîerent from an appeal under the Code of New York, which 
provides for the review of rulings excepted to on the trial, that the provisions 
of the State statutes do not govern prOceedings under it. 

Motion for leave to file and serve a bill of exceptions nunc pro 
tune. 

Scott Lord, for the motion. 

A. B. Herrick, Asst. Dist. Atty., opposed. 

Choate, D. J. The plaintiff has been allowed to renew his motion 
(5 Fed. Rbp. 436) to file and serve a bill of exceptions, upon further 
afSdavits; but I am unable to find that the additional facts now 
stated make out a case of extraordinary circumstances, such as is 
required under the authority of MuUer v. Ehlers, 91 U. S. 249, for the 
exercise of the power of granting the relief asked, Those facts are 
that after the trial of the cause the plaintiff, being unable to pay to 
his attorney the fées that were due to him, and whioh he demanded, 
the attorney refused to act further for him, although he continued to 
be the attorney of record for the plaintiff. Another counsel was 
employed to argue the motion for a new trial, but he did not as- 
sume the responsibility of the attorney in the cause, and left for 
Europe soon after the argument. The plaintiff himself was not 
aware of the expiration of the time limited for preparing and filing 
his bill of exceptions, and was absent in other states during part of 
the time that elapsed between the décision of the motion for a new 
trial and the suing out of the writ of error; and the préparation of 
the exceptions was deferred and neglected, under the impression that 
ail the voluminous testimony taken on the trial must be included, 
which would involve an expense far beyond the plaintiff 's means. It 
was not determined positively by the plaintiff and his advisers to 
take the case to the suprême court till the idea was suggested that the 
review should be asked on a single point of law which is presented by 
the proposed bill. By that time the. time limited for filing the excep- 
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tions had expired. I think it is the resuit of the affidavits now 
made, that, while the plaintiff had not entirely abandoned his pur- 
pose to go to the suprême court, he yet, mainly from want of means 
to pay his lawyers, failed to hâve his case properly looked after, so 
as to hâve the necessary measures taken to make his appeal effectuai, 
so far as concerned a review of the rulings upon the trial, in case he 
should finally be able to make arrangements to prosecute a writ of 
error. 

Like many other cases where poverty leads to the neglect or aban- 
donment of the àppointed means of redress for possible wrongs sus- 
tained, this case bas éléments which appeal to the sympathies of the 
court, but the plaintiff cannot be released in the mode proposed con- 
sistently with the rules adopted by the fédéral courts, not without 
creating a précèdent which will be of the most embarrassing charac- 
ter. The real and only excuse, as it seems to me, that is offered for 
the neglect of the àppointed mode of redress, is, after ail, the poverty 
and finanoial embarrassment of the plaintiff. If this is allowed to be 
an "extraordinary circumstance," within the rule declared by the 
suprême court in Muller v. Ehlers, the inquiry will be open in every 
such case as to the extent of the plaintiff 's financial embarrassment. 
Want of means is, also, easily sworn to, and, in most cases, difficult 
or impossible to disprove. Thus, the rule of diligence, which, for 
wise reasons is intended to be rigid, will be wholly broken down. 
Poverty or pecuniary embarrassment is not recognized as asufficient 
excuse for not asserting a légal right where the rules of law require 
the assertion of that right with diligence. Hayward v. Nat. Bank, 96 
U. S.' 618. 

It is urged that section 783 of the New York Code of Civil Procédure, 
which authorizes the court to relieve a party in an action who has failed 
to take a proeeeding within the time within which by law it must be 
taken, appliesto this case; and it is further urged that, with ail the 
différences of form, an appeal under the Code, which includes and pro- 
vides for the review of rulings excepted to on the trial, is substan- 
tially the same proeeeding aa a review on writ of error in the fédéral 
courts, and that, by section 914 of the Eevised Statutes of the United 
States, the practice of the state courts in such a proeeeding, includ- 
ing section 783 of the Code of New York, as applied thereto, is appli- 
cable to proceedings under writs of errors. Section 914 of the Eevised 
Statutes only assimilâtes the practice in the fédéral courts to that of 
the state courts "as near as may be. " I am still of the opinion ex- 
pressed upon the former hearing, that the System of review on writ 
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of error is so far a différent System of procédure, established by a 
statute of the United States, that the provisions of the state statutes 
do not in any respect govern proceedings under it. The fact re- 
ferred to, that the rules of the state suprême court still retain the 
expression "bill of exceptions," (rule 34,) does not, as it seems to me, 
affect the question, although it may not be exactly true in view of 
ihat fact, as stated in my former opinion, that "bills of exceptions" 
are unknown under the Code of New York. 

The point made on the part of the défendant that, after the allow- 
ance of the writ of error, the case is pending in the suprême court 
and not in this court, and that, therefore, this motion, which is in 
effect a motion to alter the record to be reviewed, should be made in 
the suprême court and not hère, seems to me to hâve great -weight, 
and to be supported by authority. Clark v. Hancock, 94 U. S. 493. 
It is unnecessary, however, to pass on the question of the power of 
this court to grant the relief, since I am not satisfied that a case for 
relief is made out. But, as the plaintiff may be advised to apply to 
the suprême court, the motion will be denied ■without préjudice to 
fiuch application. 

Note. The rules of the Kew York Code of Practice hâve no application 
oyer writs of error and bills of exceptions in the United States courts. Wha- 
len V. Sheridan, 5 Fed. Eep. 436. Notwithstanding the rule of court requir 
ing a bill of exceptions to be drawn up within 10 days after the trial, a ease 
may be excepted from its opération when it is just to do so. Marye v. 
Sti-ouse, 5 Fed. Kep. 494. The power to reduce exceptions taken at the trial 
to form, and have them signed and flled, is çonflned, under ordinary circum- 
stances, to the term at which judgment was rendered. Whaîen v. Sheridan, 
5 FED. Bep. 436 ; citing Muller v. JShlers, 91 U. S. 251.— [Ed. 
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Liégeois v. McCracken.* 
(Circuit Court, S. D. New York. February 8, 1882.) 

1. PkACTICB — DkMUREBR TO CoMPIiAINT. 

A complaint which allèges that the paroi contract sued on was valid under 
the lawof the statewhere itwaa made and to be performed, and that it was for 
a good considération, is net demurrable on the ground that it does not state 
facts sufficient to constitute a cause of action. 

On Demurrer. 

An action was brought on a paroi contract, made by the défendant 
in Connecticut with the plaintiff, at the time residing there, but whom 
the défendant had the year before seduced in the state of California. 
In considération of the séduction the défendant promised to pay the 
plaintiff annually during her life, for her board, the sum of $500, in 
monthly payments, and also such sums, not exceeding $500 a year, 
as should be necessary for her clothing. Payments were made by 
défendant for about a year, when he refused further to perform his 
contract. Such a contract by the laws of Connecticut, where it was 
made and was to be performed, was a valid contract, and the consid- 
ération sufficient in law to sustain an express promise made by the 
défendant to make réparation for injuries sustained by past séduc- 
tion. 

Francis Fellowes, for plaintiff. 

E. J. Dooley, for défendant. 

Blatchfoed, C. J. The complaint does not appear to be demur- 
rable, as showing on its face that it does not state facts sufficient to 
constitute a cause of action. It sets forth that the contract sued on 
was a paroi contract made in Connecticut, and to be performed there, 
and that by the law of Connecticut it was and is a valid contract in 
law, and the considération for it, set forth in the complaint, was a 
good considération for the promises contained in the contract. This 
seems to be so by the décision in Smith v. Richards, 29 Conu. 232. 
But, even if not so, the complaint allèges it to be so, and hence is 
not demurrable for the cause alleged. The défendant may answer 
in 20 days on payment of costs. 

*Reported by S. Nelson White, Esq., of the New York bar. 
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Mengis and others v. Lebanon Manuf'g Co.* 

[Oircuit Court, S. D. New York. January 24, 1882.) 

1. Veudict — Whbn CouiiT wiLL Set Aside. 

It is only where it is so palpable that the jury hâve erred as to suggeat the 
prohahility that the verdict was tlie resuit of misapprehension or partiality, that 
ihc court wiU interfère to set aside the verdict. It is not enough that the 
judge might hâve arrived at a différent conclusion, nor that thcre may hâve 
been a strong prépondérance of évidence in f avor of the defeated party. 

Motion to Set Aside Verdict. 

Wallace, D. J. As one of the questions of fact in this case, the 
jury were called on to décide whether tiie plaintiff understood Mr. 
Meily to hâve gênerai authority to represent the défendant in making 
a contraet for the sale of cars, or understood him to be a broker for 
the défendant in the particular transaction. There was undoubtedly 
cogent évidence to show that the defendant's ofiBcers held Meily ont 
to the plaintiffs as having gênerai authority to bind the défendant in 
making such a contraet ; but, on the other hand, there was explicit 
testimony to the effect that the officers of the défendant had told one 
of the plaintiSs very recently that Meily was not their agent; that 
they wonld not appoint any agent; and that they acted, and intended 
to act, personally in such transactions. It was also fairly inferable, 
from the fact that plaintiffs asked for évidence of Meily's authority, 
that they were not satisfied to treat with him as a gênerai agent 
without the proof of his agency. It was a question of credibility of 
witnesses whether such written authority was or was not fumished 
by Meily. There was also indicia in the transaction which might 
justify an inference that the plairitifïs and Meily were co-operating 
together more with a view to securing commissions for themselves 
than to obtain a satisfaetory contraet for the défendant. Upon the 
whole case, therefore, I am of opinion that a case is not made which 
would justify setting aside the verdict. It is not enough that the 
judge might hâve arrived at a différent conclusion, nor even that 
there may hâve been a strong prépondérance of évidence in favor of 
the defeated party. It is only where it is so palpable that the jury hâve 
erred as to suggest the probability that the verdict was the result of 
misapprehension or partiality, that the court will interfère. 

Motion denied. 

See Bi'mti v. Memphis é C. Tt. Co. 7 Fed. Rkp. 51. 
*Rcpoi ted by S. Nelson Whitc, Ksq., of the New York bar. 
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WOOSTER V. H0W3 MACHINE Co.* 
{Œreuit Court, 8. D. New York. February 10, 1882.) 

1. PlîACTICE— EXTEKSION OF TlSEE TO TaEB TESTIMONr. 

The time to take tegtimony extended, where such testiraony, if admissilite 
nnder the answer, applies eciually to other cases in whicli the time to put in 
proofs had net expired. 

In Equity. 

F. H. Betts, for plaintiff. 

J. F.Dillon and W. H. L. Lee, for défendants. 

BiATCHFOED, C. J. In this case, and in the cases against Schenck 
and the Singer Company, if thèse three cases stood alone, and there 
were net the two cases in which the three months hâve not expired, 
and in which the testimony referred to in the notice of motion has 
been or can be put in, I should regard the défendants as precluded 
by lâches and by their stipulation from asking for the extension in 
thèse three cases to put in such testimony. But, as the testimony 
will apply to every case equally with every other case if admissible 
under the answer in the case, it seems proper, as the testimony ia 
not fully closed, to allow the extension for the purpose named in the 
notice, subject to ail objections to be made, or already made, on the 
record to its admissibility or relevancy, except the objection that the 
time to take it has expired. 



Schneider v. LovsLii and another.* 

[Gireuit Court, 8. D. New Y&rTt,. February 10, 1882.) 

1. Lettetîs Patent — Shade-Holderb fot: Lamps— Constkuction op. 

Reissue 7,511, granted to B. B. Schneider, February 13, 1877, for an "im- 
provement in shade-holders for lamps," Tidd to be limited to tlie particulai 
form of shade sliown in the drawings, as notliing is ssiid in tlie spécification or 
daims as to tho sliape or size or proportion of the parts of tlie shade. 

Gifford d Gifford, for plaintiff. 
J. P. Fitch, for défendants. 

Blatchfokd, c. j. This suit is bronght on reîssned letters patent No. 
7,511, granted to the plaintiff, February 13, 1877, for an "improve- 

♦Reported by S. Nelson White, Esq., of the New York bar. 
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ment in shcade-holders for lamps;" the original patent, No, 182,973, 
having been granted to Cari Votti, as inventer, October 3, 1876. The 
spécification of the reissue says : 

"My invention relates to lamps, and it consists in a transparent sliade- 
holder, or holder of a material allowing tlie passage of light and shade, or 
globe, so aiinexed that an ordinary lamp-burner can be used without a chim- 
ney, as will be hereinafter more fuUy set forth. In the annexed drawing, 
figure 1 is a v.ertical section of my invention. Figure 2 is.a plan view of the 
shade-holder. A represents an ordinary lamp-burner, provided with a cir- 
cumferential flange, a, for tlie support of the cône, 6, and which, ordinarily, 
also serves to support the chimney or cylinder. This flange is provided with 
suitable perforations, through which air is admitted both inside and outside of 
the cône. Instead of using the flange, a, for the support of the ordinary 
chimney, I place on the same my shade-holder, 6, which is made of glass or 
other suitable transparent material, or material that will allow of the passage 
of light and which is provided with a tubular extension or sooket, c, that fits 
over the cône, 6,- leaving an air space between its inner surface and the outer 
surface of said cône. From said socket extends a broad dish-shaped flange, 
d, which is provided with a rim, e, and which serves to support and retain the 
shade, 0. The flange, d, is perfectly closed, so that no air will pass to the 
flame exeept what is admitted through the perforations in the burner-flange, 
a, and by thèse means I am enabled to produce a bright flame without the use 
of an ordinary chimney or cylinder. The advautage of this arrangement will 
be apparent, since it allows of keeping the burner clean, and of trimming the 
wick without difflculty, and the annoyance of broken chimneys is avoided. It 
will be seen that with the shade-holder and shade annexed, as shown and de- 
scribed, the ordinary burner will perform the required functions without the 
use of a chimney. I am well aware that transparent shade-holders are of 
themselves not new ; hence 1 do not claim such, broadly, as being my inven- 
tion." 

The claims of the reissxie are as follows : 

"(1) In alamp having a burner, the combination of a shade-holder made of 
material that will admit of the passage of light, and a shade or globe arranged 
and constructed substantially as described, whereby the burner performs the 
required functions without the use of a chimney, as set forth. (2) The shade- 
holder, B, constructed of material that will admit of the passage of light, and 
provided with a downwardly-extending socket, c, and dish-shaped flange, d, 
with rim, e, in combination with a globe or shade, C, and burner, A, of alamp, 
as and for the purposes herein set forth. (3) The combination in alamp of 
the burner. A, having perforated flange, a, and cône, 6, the shade-holder, B, with 
central socket, e, and a shado or globe, C, substantially as and for the purposes 
herein set forth," 

One of the defenecs set up in the answer is that, in the spécifica- 
tion of the reissue, there is not given, as required by the statute, a 
description of the invention, and of the process of maldng, construct- 
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ing, and using it, in such fuU, clear, and exact terms as to euable auy 
person skilled in the art or science to wliicli it appertains to make, 
construct, and use tiie same; nor is there explained in or by said spéc- 
ifications the principle of the alleged invention, and the best mode in 
which said Votti has contemplated applying that principle, so as to 
distinguish it from other inventions, and that, therefore, the patent is 
void. 

In the spécification nothing is said as to the shape or size of the 
parts, or proportion of the parts, of the shade, C. Nothing is said 
about it except to call it a globe or shade, and to designate is as C, 
by a letter of référence to the drawings. Nothing is said as to the 
diameter of the contraction at the narrowest part of it, near its top, 
as compared with the diameter of the socket, c, of the shade-holder; 
and nothing as to its height, or as to the degree of flare of the shade- 
holder. Thèse things are shown by the évidence to be material in 
constructing an arrangement of the kind, which will give as good a 
light as with the use of a ehimney. The object of the arrangement 
is stated in the spécification to be to use an ordinary burner, with- 
ont a ehimney, and to dispense with the ordinary ehimney. This 
can only mean that as good a light is to be produced without as with 
a ehimney. The meaning of the words "a bright flame," in their 
contest, is, as bright a flame as the ehimney will produce. The 
meaning of the expression, that "the ordinary burner will perform 
the required functions without the use of a ehimney," is that the 
ordinary burner will give as much light without the use of a ehim- 
ney. This is to be done by having "the shade-holder and shade 
arranged as shown and described," yet the features of construction, 
and shape and size and proportions of the shade, are not set forth. 
So, too, in claim 1, "a shade or globe arranged and constructed sub- 
stantially as described," is spoken of, yet nothing is described as to 
the construction of fcbe shade. It is true that, by looking at C, in 
the drawings, a shade of a certain form is shown. But the draw- 
ings are not said to be on a scale. Looking at the drawings, and 
making a shade from them, gives but one form of shade, at most, 
and there is no statement of the principle which is to govern the con- 
struction of the shade as to size and proportions. It is shown that 
a shade made, as nearly as can be ascertaiiied, of the form and pro- 
portions shown in the drawings, will cause tîie buriier to give light 
to 3ome degree, but by no meaiis to the saine degree as the ordinary 
ehimney will with the same burner. It is not tlie shade of the draw- 
ings that has been made and sold by the plaiutiff under the patent, 
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nor hâve the défendants made or sold the shade of the drawings. 
To reach the shades of either the plaintiff or the défendants, required 
experiment, adaptation, and invention beyond anything shown in the 
drawings. Construing the patent as covering a shade of the form 
and dimensions and size and height and proportions shown in the 
drawings, no such shade has been made or sold by the défendants; 
and 80 there has been no infringement. This is the most favorable 
view which ean be taken of the patent. 
The bill is dismissed, with costs. 



Jennings and others v. Kibbe and others.* 

lOircuit Court, S. D. New York. February 20, 1882.) 

1. Lbtteks Patent fob Designs — Test op Idbntity. 

The true test of identity between two designs is their sameness of effect upon 
the eye of an ordinary observer, bringing to the examination of the designs that 
degree of observation which men of ordinary intelligence give. 

2. Same— Evidence OB' Idbntitt — Comparison by Court. 

Where, in a suit upon design patents, the only proofs introduced were the 
patents and the alleged infringing article, AeW, that the designs being of a simple 
character, the absence of testimnny as to identity did not malse it improper for 
the court to compare them and détermine the question of identity from such 
comparison. 

Semble this practice is not to bu exiended lo ail palenls for designs. 

In Equity. 

A. V. Briesen, for plaintiffs. 

J. R. Bennett, for défendants. 

Blatchpobd, g. j. This suit is brought on the letters patent for 
designs. One is No. 10,388, granted to Abraham G. Jennings, for 
14 years, on January 1, 1878, for a "design for lace purling." The 
other is No. 10,448, granted to Warner P. Jennings, for seven years, 
on February 12, 1878, for a "design for a fringed lace fabric." The 
spécification of No. 10,388 says : 

" Figure 1 représenta a photographie illustration of my new lace purling. 
Figure 2 is a photographie illustration of the same design made of co;irser 
thread. This invention relates to a new design for a lace faljric, and consists 
in providing the pillars thereof witli more or less irregular, laterally-pro- 
jecting loops, thereby imparting to the entire fabric a puckered, wavy, purl-like 
appearance, which is indioated in the photograph. The loops on the pillars 
are placed close together to increase the effect." 

*Reported by S. Nelson White, Eacj., of the New York bar. 



670 FEDERAL BEPÛBTEB. 

The claim is this : 

" The design for a lace purling, the pillars whereof are provided with irreg- 
ular, laterally-projecting loops, substantially as shown." 

The spécification of No. 10,448 says : 

" The accompanying photograph illustrâtes a face view of my new design. 
This invention relates to a new looped fringe applied in séries to lace f abries. A 
represents the lace fabric of nsual kind. B B are the disconnected fringeg 
applied tliereto. Each fringe, B, is fornaed with loops at both sides of a cen- 
tral stem or rib along its entire extent, as shown, thus producing a peculiar 
full and yet loose effect. The fringes are arranged in séries of rows, and sus- 
pended from the lace fabric." 

The claim is this : 

"The design for a lace fabric provided with disconnected doubly-looped 
fringes, B, leaving loops at both sides of a central atein or rib, substantially as 
shown." 

The answer dénies infringement, and sets up various defences to 
both patents. In taking proofs for final hearing, the counsel for 
the défendants being présent, the plaintiffs put in évidence the two 
patents and assignments to the plaintiffs, and a "nubia." The 
counsel for the défendants admitted, on the record of proofs, that 
the said nubia was purchased from the défendant firm prier to the 
commencement of this suit. The plaintiffs then rested their case. 
The défendants took no testimony. The plaintiffs bring the case now 
to final hearing, on the foregoing évidence, without introducing any 
witness to show the identity of design between what is found in said 
nubia and in the plaintiffs' patents. The défendants contend that it 
is not sufficient for the plaintiffs to show merely the sale of the nubia 
by the défendants, and to leave the court to inspect the nubia and com- 
pare it with the patents, but that the plaintiffs must produce a wit- 
ness to testify to identity of design. 

In Gorham Co.v. White, 14 Wall. 511, the suprême court consid- 
ered directly the question of identity in regard to a patent for a 
design. It held that the true test of identity of design is sameness of 
appearance, — in other words, sameness of effect upon the eye; that it 
is not necessary that the appearance should be the same to the eye of 
an expert, and that the test is the eye of an ordinary observer, the eyea 
of men generally, of observers of ordinary acuteness, bringing to the 
examination of the article upon which the design has been placed 
that degree of observation which men of ordinary intelligence give. 
The court eompared, in that case, the design of the patent with the 
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designs on the défendants' article, and arrived at the conclusion 
from such comparison that the designs of the défendants were, in their 
effect as a whole, notwithstanding variances, substantially the same 
as the design of the patent and infringements. In addition to this 
there was the testimony of witnesses on both sides on the question, 
and the court was of opinion, also, that the testimony proved the 
infringements. 

In view of the proper test of identity, as above given, and of the 
simple character of the designs in the présent case, and of the absence 
of any testimony on the part of the défendants, I am of opinion 
that the absence of testimony as to identity does not malie it im- 
proper for the court in this case to compare the défendants' nubia 
■with the patents, as to design, and détermine the question of identity 
from, such comparison. It is not intended to imply that the practice 
can be extended to any other patent thau one for a design, or that it 
ought to be extended to ail patents for designs. 

On such comparison it is found that the défendants' nubia infringes 
both of the patents, and a decree in the usaal loiiu in iavor of the 
plaintiffs, with costs, will be entered. 



Adams V. Meyrose and anotber.* 
{Oireuit Court, S. D. Missouri. March 2, 1882.) 

l. PaTBKTS— LiCBNSE TO MANUPACTimE AND SeLL — BlLli TO AnNUI. LicENBE AND 

FOR Damages— DEMUiiEBR. 

Where a complainant alleged in his bill tl^at " by virtue of mesne assignments 
duly recorded in tlie patent-office of the United States" he was the sole owner 
of certain letters patent witliin and for a certain state ; that he had licensed the 
défendant to inanufacture the patented article in that state, and sell it through- 
out the United States ; tliat the défendant had agreed to sell the articles manu- 
factured under said license at certain schcdule priées, and to pay the complain- 
ant a certain royalty; that by the terma of the license the rights of the 
défendant ivere to be forfeitcd and the license to become void in case of failure 
on the licensee's part to perforai any of the agreeraeiits in the license contained 
for a speeifled length of time after notice, or to make returns of sales or pay- 
ments for 20 days after speoified dates; that défendant sold articles manufac- 
tured under said license at less than the schedule priées, and failed to pay a 
Toyalty as he had agreed to ; that complainant had notified him that from and 
after a certain date, 24 daya thereafter, he would consider said license void, in 
conséquence of defendant's breaches of the agreements therein contained ; that 

•Kepmted l)y B. F. Rei, Esq., of the SI. Louis bar. 
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flfter the date specifled in the notice tlie défendant had continued to manufac- 
ture and sell tlie patented articles in said state as before, but had failed and 
refused to pay any royalty ; and where the prayers of the bill were that the de- 
fendant might be required to answer thereto ; that said license might be declared 
null and void ; for damages, and for gênerai relief, — hdd, that the bill suffl- 
ciently set forth facts entitling the complainant to relief in a court of equity. 

In Equity, Demurrer to bill. 
The plaintiflf, by bis bill, allèges — 

" That heretofore, to-wit, on the firat day of January, A. D. 1880, your ora- 
tor, by virtue of mesne aasignments duly recorded in the patent-office of the 
United States, became and now is the sole owner of ail right, title, and inter- 
est in and to certain letters patent of the United States, within and for the 
state of Missouri, on an improved lanteru ; that on the tenth day of January, 
1880, he lieensed the défendants to manufacture such lanterns in St. Louis 
and sell them throughout the United States; that défendants agreed to sell 
the lanterns manufactured by him under said license at certain agreed priées, 
and to pay a spécifie royalty to the complainant; that the license was upon 
condition that if défendants should f ail to keep and perform any of the agree- 
ments therein contained for 10 days after notice in writing specifying said 
default, or should neglect or refuse to make returns, or to make payments for 
20 days after the tiines therefor specifled, the license should become null and 
void, and ail rights to use any of said iraprovements should be forfeited, and 
the complainant might treat the défendants as infringers for any manufac- 
ture or sale of said improvements after said forfeiture; that the défendants 
sold said improved lanterns in said state for less than the priées agreed upon, 
and failed to pay the agreed royalty at the times specifled in said license ; that 
on the twenty-seventh day of July, 1880, the complainant caused the défend- 
ants to be notifled that after the twentieth day of August, 1880, said license 
would be considered null and void by the complainant, by reason of the de- 
fendants having failed to comply with its terras; that since August 20, 1880, 
défendant has continued to manufacture said improved lanterns in the state 
of Missouri, and to sell them as before, but has failed and refused to pay any 
royalty to the complainant ; and that in conséquence of the défendants having 
violated the said agreement, and continued to manufacture and vend said lan- 
terns as aforesaid, the complainant has been damaged in the sum of $4,000." 

The prayer of the bill is as follows, viz : 

" That the said Ferdinand Meyrose and Bernard Meyrose [the défendants] 
may be required to make fuU and direct answer to the same, but not under 
oath, an answer under oath being hereby expressly waived, and tljat the said 
agreement and contract between your orator and said défendants, hereinbefore 
set forth, may be by this honorable court declared null and void, and that said 
agreement and contract may be delivered up to be cancelled; that ail rights 
to use any of the inventions and improvements in said agreement and contract 
granted to said défendants may be forfeited; that said défendants may be 
decreed to pay to your orator the sum of $4,000 damages for their wrougful 
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acts as aforesaid, and such further sum as the court shall deem équitable and 
just; ancî that your orator may hâve such other or further relief in the prom- 
ises as equity may require and to your honors may seem meet." 

The défendants demurred to the biU on the fol^owing grounds, 
to-wit : 

First, tlifit the complainant is not entîtled to a discovery upon which to 
prédicats aforfeiture; second, that the complainant can hâve an effectuai and 
complète remedy at law ; and, third, that the bill is multifarious. 

Coburn é Thatcher, for complainant. 

Edward J. O'Brien, for défendants. 

Tbeat, D. J. a demurrer is interposed to the bill on gronnda 
therein stated. The plaintiff, claiming to be the assignée of patents 
mentioned, granted to défendants a license for the use of the same on 
terms preecribed. A former suit was brought for an infringement, 
which this court held eould not be maintained so long as said license 
was oatstanding.* Its ruling was based on Hartell v. Tilghman, 99 
U. S. 547. This suit is for the révocation of said license and for 
other relief. Under the allégations of the bill, if maintained, the 
plaintiff's right to relief will obtain, the measure thereof to foUow as 
the facts may demand. 

The court holds the demurrer not well taken, and the same is over- 
ruled. 



TiPFT V. Sharp and another. 

{Circuit Court, S. Ji. New York. May 8, 1880.) 

1. Patents— iMpnovBMENT on Gab Stovbb. 

The combination of a flange around the top of a burner may make a new 
burner and a new combination on a burner, so as to be patentable, but the pat- 
ent would only cover the précise form of burner so made, and would be in- 
■ fringeâ only by a burner of that exact form, or by such a flange with some 
other form of burner. 

2. WhAT not iNVBNTTOîr. 

Perforations of aunular séries are mère workmanghip, not invention. 

In Equity. 

Benj. F. Lee, for plaintiff. 
Arthur v. Briesen, for défendants. 

Wheelbb, D. j. This suit is brought for an alleged infringement 
of reissued letters patent No. 7,077, granted to the plaintiff, April 25, 

*See 7 FED. Rep. 208. 
v.lO.no.ô— 43 
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1876, for an improvement in gas stoves; the original patent, No. 
49^469, having been granted August 16, 1865, to Elijah J. Caldwell 
and Alexander M. Lesley, on the invention of said Caldwell. Among 
other défonces, défendants deny iûfringement. 

The patent has four claims, the first, second, and foiirth of which 
only are claimed to be infringed. AU of them are for combinations 
of parts. The combination of the first claim is of a perforated dia- 
phragm, through which air and gas pass and become mixed, a cham- 
ber between the diaphragm and outlet, and an annular outlet consist- 
ing of a séries of perforations, through which the material passes from 
the burner. That of the second claim is of a gas supply-pipe, an air 
cylinder, a perforated diaphragm above them, through which the air 
and gas pass, a cap above the diaphragm, and an annular outlet 
below the top of the cap. And that of the fourth claim is of a later- 
ally-projecting iiange, overhanging the outlet, with a burner contain- 
iug the parts mentioned in the other claims. From ail the évidence in 
the case, it satisfactorily appears that none of thèse parts by them- 
selves were new to thèse purposes, except the laterally-projecting 
flange. The perforations of nô annular séries had been placed so 
closely together, probably, as Caldwell placed them, but such séries 
had been made before, and it was mère workmanship, not invention, 
to make them thicker if they were needed thicker. Perhaps the com- 
bination of the flange around the top with the rest of a burner made 
a new burner, and a new combination in a burner, so as to be patent- 
able; but, if so, the patent would properly coveronly the précise form 
of burner so made, including the flange, and the flange itself, as a 
part of the patented combination or patented burner. Hence, the 
patent would not be infringed but by that exact form of burner 
throughout, or by such a flange with some other form of humer, Sharp 
V. Tifft, C. G. S. D. N. Y. Oct. term, 1879. The défendants are not 
shown to hâve used either that form of burner or the flange with any 
other form ; therefore, the patent cannot be upheld to an extent broad 
enough to make what they hâve done an infringement. 

Let the bill be dismissed, with costs. 

See 2 FED. Kep. 697. 
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Faulks and others v. Kamp and another.* 

(Circuit Court, 8. 1). Nm York, Febraary 13, 1882.) 

1. Lbtters Patbnt— Balino SnonT-Cur Hat— Basis of Profits. 

Where the only claim of the patent infringed was for " pressing and binding 
short-cut hay into baies," short-cut hay being known before, the only profits 
to be allowed for such infringement are the extra profit due to selling such 
hay when baled, over selling it whea loose or prepared for market in other 
known ways. 

2. BaMB— SaME— BURDEN OF Proof. 

It Is the duty of the plaintiffs to glve évidence separating such profits; 
otherwise only nominal profits can be allowed. 

In Equity. On exceptions to master's report. 

C. N. Judson, for plaintiffs. 

J. C. Clayton, for défendants. 

Blatchfobd, g. J. The first claim of the patent, the only one in- 
fringed, is for pressing and binding short-cut hay into baies. Short- 
cut hay was known before. Pressing and binding it into baies made 
no change in its p'roperties or quantity, but enabled it to be more con- 
veniently handled for sale as merchandise, and for transportation. 
The profits to which the plaintiffs are entitled do not include any 
profits of converting long hay into short-cut hay. They include only 
the profits of pressing and binding into baies short-cut hay; hay 
after it is eut short. They do not include, either, any profits on the 
hay as hay, except such profits as resulted from the fact that, as 
short-cut hay, it was pressed and bound in baies, such last-named 
profits being the extra profits due to selling the short-cut hay pressed 
and bound in baies, over selling it as loose, short-cut hay, or as short- 
cut hay manipulated for market in some prior known way. The mas- 
ter appears to hâve reported profits on cutting the hay, and also other 
profits on the hay as hay than those above specified as allowable. The 
third exception must, therefore, be allowed. It was the duty of the 
plaintiffs to give évidence separating the profits above defined. In 
the absence of such proof only nominal profits can be allowed. It is 
also manifest that the master, in fixing four dollars a ton as profit in 
respect of the matter covered by the second exception, included profits 
on cutting hay, and the other improper profits above mentioned. The 
second exception is allowed. For the same reasons the fourth excep- 
tion is allowed, and also the first. The report is set aside, and the 

*Reported by S. Nelson White, Esq., of the New York bar. 
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case is referred back to the master, with liberty to the plaiutiffs to 
apply to him for leave, to be granted or refiised in his discrétion, to 
give further proofs as to profits, and for a further report from him, 
based on the principles above laid down. 



Werneb V. Ebinhabdt and another. 
{Circuit Court, 8. D, Nm York. September 29, 1881.) 

1. Design in Tbimming — Infkingement — Injunction. 

A design for trimming, produced by embossing on fluting machinery, con- 
fers the exclusive right to impresa that appearance, and an imitation of the 
design will be restrained by injunction. 

In Equity. 

Arthur v. Briesen, for orator. 

Jacob L, Hanes, for défendants, 

Wheelee, D. J. This suit is brought for relief against infringe- 
ment of design letters patent No. 11,186, granted to the orator on 
application made March 19, 1879, for a design for trimming, pro- 
duced by embossing on fluting machinery, dated May 6, 1879. The 
orator makes and sells trimming according to his patented design, as 
he claims it to be, and the défendants admit having made the same 
thing ; but they set up in defence that the patent does not cover that 
design ; that the orator was not the original and first prodacer of the 
design which it does cover; and that so much of the design as they 
hâve made use of had been in public use and on sale, with the con- 
sent and allowance of the orator, for more than two years prior to his 
application for the patent. 

The impression created at the hearing was that the défendants had 
not, in view of ail the évidence on both sides, sustained either of the 
last two defences by the requisite measure of proof . A careful re- 
view of ail the évidence confirms that impression. The spécification 
and drawings of the patent, taken ail together, show a row of em- 
bossed, smooth, oblong, and half-cylindrical projections between and 
parallel with two rows of ordinary fluting, which are the prominent 
and original features of the design, and are what the orator's trim- 
ming, made under the patent, show. This design is what he invented. 
It proved attractive, and his patent conferred upon him the exclusive 
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right to impress that appearance upon trimmings. The défendants 
appear to hâve infringed upon that right. 

Therefore, there must be a decree for an injunction and an account, 
according to the prayer of the bill, with costs. 



Seibebt Cylinder Oïl Cup Co. v. Phillips Lubricator Co. 

(Circuit Court, D. Massachusett». February 23, 1882.) 

1. Patents — Assionment— Title — Paktieb. 

Where an assignment is made the motive ia not materîal. The légal title 
passes to the assignée, who may maintaiu suit for iut'ringemeni wiihout joiu- 
ing the patentée. 

In Equity. 

J, P. TreadweU, for complainanta. 

î'. W. Olarke, for défendants. 

LowELL, G. J. The complainants are assignées of patent No. 138,- 
243, granted to John Gates for a very ingénions and useful lubricator 
for steam-engines. The défendants contend that one Parshall made 
the same invention a fe-wweeks or a fewmonths before Gates, though 
he took a patent some six years later. The évidence is not in a very 
satisfaetory state, being a copy of that which was taken in a case of 
interférence to vrhich Gates was not a party. I hâve read it care- 
fully, and do not find that Parshall completed and redueed to prac- 
tice the invention in question before Gates made it. The idea was 
probably conceived by the two inventora nearly at the same time. 
"Which was the earlier to conceive it I cannot say, but Gates fuUy 
tested and proved and adapted it to use while Parshall was trying to 
overcome a practical difficulty of construction which the particular 
form of his machine required him to overcome, and he did not suc- 
ceed until years after Gates' machine had been in gênerai use. 

The assignment to the plaintiffs was made an assignment, rather 
than a iicense, in order that they might sue in their own names — so 
the contracts recite ; but there is no légal objection to this : the motive 
is not material, and, the whole légal title being in the plaintiffs, they 
may maintain this suit without joining the patentées. 

Decree for complainants. 
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The Glaeamara. 
{District Court, D. Oreyon. Fe'oruary 28, 1882.) 

1. Tehdbr ov Pilot Beevicb. 

Semble that a tender of pilot service by a river pilot, to a vegsel bound on a 
voyage to Portland, is not valid if made below Astoria, and before the vessel 
has reached the pilot-ground of such pilot. 

2. Ambndment of Btatute. 

Semble that section 1 of the act of December 20, 1865, (Sess. Lawg, p. 33 ; Or. 
Laws, p. 707, } 12,) giving half pilotage for a tender of pilot service to a vessel 
navigating the Columbia or Wallamet rivera above Astoria, was passed in con- 
travention of section 22 of article 4 of the constitution of the state, and is 
therefore void ; but if considered valid, then section 1 of the act of October 25, 
1870, (Sess. Laws, p. 51 ; Or. Laws, p. 710, } 27,) declaring that such vessel. 
when " towed by a tug or steamer," should not be required " to take a pilot or 
pay half pilotage," is also valid, and therefore a pilot is not entitled to recover 
half pilotage for a tender and refusai of pilot service. 

Rufus Mallory, for libellant. 

William II. Effinger, for respondent. 

Dbady, D. J. This suit is brought by the libellant, W. A. Betts, 
a river pilot, to recover the sum of |3é as half pilotage for a tender 
of services as such pilot to the bark Glaramara. 

The libel allèges that on September 18, 1881, the Glaramara, a for- 
eign ship of 800 tons burden, was in the Columbia river below Astoria, 
bound on a voyage to Portland, when the libellant, a duly-qualified 
and licensed pilot for the Columbia and Wallamet rivers above 
Astoria, duly offered his services to the master of said vessel to pilot 
her to Portland, which offered was refused, although said vessel had 
no river pilot on board, nor had she then been spoken by any one ; 
and that said vessel made the voyage to Portland and arrived hère 
about six days thereafter. 

The master, Robert Morton, on behalf of the owners and claimants, 
George Nelson & Sons, White Haven, England, excepts to the libel 
because it does not appear therefrom that the libellant is entitled to 
hâve any sum as pilotage from said bark. The exception does not 
state specifieally, as it ought, wherein the libel is defective, but 
upon the argument it was contended (1) that the tender of services 
being made below Astoria, off the libellant's pilot-ground, was there- 
fore insufEcient and of no effect; and (2) that it does not appear 
whether said voyage of said vessel to this port was made under saU 
or in tow. 
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By the law of Oregou (Sess. Laws 1865, p. 33 ; Or. Laws, p. 707, § 
12) it is provided that any river pilot " who shall first speak any sea- 
going vessel ascending or descending the river above Astoria," shall be 
entitled to half pilotage therefor. The pilot-ground of the Coluinbia 
and Wallamet river pilots reaches "from Astoria to the head of naviga- 
tion," but from Astoria to the open sea beyond the bar is the pilot- 
ground of the bar pilots. Or. Laws, pp. 706-7, §§ 6, 7, 11. Asto- 
ria is a port of entry where foreign vessels bound to Portland stop to 
enter, and usually change the bar tug for a river one. 

The argument of the libellant is that a compétent and enterpris- 
ing body of pilots is necessary to the seeurity and convenience of 
commerce on thèse rivers, and to this end the law allows half pilot- 
age to the pilot who first tenders his services to a vessel "ascending 
or descending" the same, and for the same reason will permit the 
tender of such services to be made before such vessel has reached 
Astoria, and as soon as she is inside the bar of the Columbia. In sup- 
port of this proposition and argument, counsel cites Steam-ihip Co. v. 
Joliffe, 2 Wall. 456; Wilson v. McNamee, 102 U. S. 572; Horton v. 
Smith, 6 Ben. 264; The Traveler, Id. 280; The Georgia D. Loud, 
8 Ben. 392. 

It is not denied that claims for pilotage are within the admiralty 
jurisdiction, and that a valid oiïer and refusai of pilotage service 
under the law giving half pay therefor establishes a claim for pilotage 
that may be enforced in this court. The Qlenearne, 7 Fed. Eep. 604, 
and cases there cited. But the necessity of compulsory pilotage 
between Astoria and Portland, where sail-vessels are usually towed 
by steam-boats with licensed pilots on board, may well be questioned. 
Neither do I think that the usual arguments in favor of half pilotage 
as a means of encouraging and maintaining an active and compétent 
body of pilots upon and about bars and other dangerous waters in 
the vicinity of or immédiate approach to frequented harbors and ports, 
apply to the pilot-grounds between Astoria and Portland. The duties 
of the river pilots, though requiring skill and local knowledge, are 
comparatively simple and free from danger. A vessel at Astoria 
does not require a pilot until she is ready to ascend the river, and in 
the mean time can remain at anchor or the dock in comparative 
safety, 

From the nature of the case, then, I am of the impression that a 
tender of pilot services by a river pilot to an ascending vessel below 
Astoria, on the bar pilotage ground, is invalid and of no effect. 
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The cases of Horton v. Smith, The Travcler, and The Georgia D. 
Loiid, supra, cited in support of the sufficiency of the libellant's tender 
below Astoria, ail relate to vessels bounJ through the passage in the 
East river called Hell Gâte. By the law of New York, as construed 
by the court in thèse cases, the pilot-ground of a Hell Gâte pilot 
extendsat least from a point 17 miles eastward of Sands point on the 
Sound to the city. For taking a vessel through the Gâte channel cer- 
tain fées are allowed, and for an ofifer and refusai of such pilot service 
half such fées are allowed. An additional compensation is also 
allowed for taking a vessel over any portion of the rest of this pilot- 
ground, which appears to extend east as far as the sound, before enter- 
ing or leaving the channel, but nothing for a tender or refusai of 
services thereon. The tenders in the cases cited appear to hâve been 
made within the pilotage ground of the pilots making them, and to 
vessels bound through the Hell Gâte channel, though not then in it, 
and upon that ground they appear to hâve been upheld. 

But in the case of The S. é B. SmaU, 8 Ben. 523, the same court 
held that a tender of services by a Hell Gâte pilot to a vessel then 
S. S. E. of Blockisland, "bound to the sound, " and through Hell Gâte, 
was invalid. In support of this conclusion Judge Benedict says : 

"It seems reasonable to say that the master of a vessel cannot be re- 
quired to détermine whether he will or will not accept the services of a pilot 
when his vessel is so far distant from the channel, as to which the pilot is 
supposed to be informed, and for which his services are needed, that the prés- 
ence of a pilot on board for the purpose of navigating those chantiels would, 
under ail possible circumstances, be absurd." 

River pilots are not required to keep a pilot-boat, or cruise for ves- 
sels. There is no necessity for incurring such expense, and the com- 
pensation allowed them does not or ought not to warrant it. But, 
if a river pilot is allowed to make a valid tender of his services below 
Astoria, on the bar pilot's ground, the resuit will be an unfair com- 
bination between certain of the river pilots and the bar pilots, by 
which the former would be allowed practically to cruise on the bar- 
tugs or pilot-boats for vessels bound to Portland, and tender their 
services as pilots above Astoria, and thus be enabled to monopolize 
the business. 

But beyond ail question this exception is well taken upon the sec- 
ond ground assigned on the argument; for by section 1 of the act 
of October 25, 1870, (Sess. Laws, p. 61; Or. Laws p. 710, § 27,) it is 
provided "that no sea-going vessel, while navigating the Columbia or 
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Wallamet river, shall be required to take a pilot or pay half pilotage, 
if such vessel be towed by a tug or steamer." . 

It is not alleged in the libel that the Glaramara made the voyage 
in question to Portland under sail, or that she was not towed hère by 
"a tug or steamer." It would probably be better pleading to hâve 
raised this question by a peremptory exception, analogous to a plea 
in bar at common law, containing an allégation that the vessel made 
the voyage in tow of a steamer. But it is tacitly admitted that she 
was 80 towed, and counsel hâve submitted the question upon this 
exception, in the nature of a demurrer to the libel, for the omission 
of the allégation that the bark made the voyage under sail, and it will 
be 80 considered. 

Counsel for the libellant admits that under the act of 1870, sujyra, 
the bark was not required to take a pilot or pay half pilotage unless 
it appears that she was not towed up the river, but insista that said 
act is invalid because it is an attempt to amend the act of 1865, s«- 
pra, which required her to take a pilot or pay such pilotage whether 
towed or not, contrary to section 22 of article 4 of the constitution of 
the state, which enacts: "No act shall ever be revised or amendèd by 
mère référence to its title, but the act revised or section amended 
shall be set forth and published at fuU length." 

In my judgment this objection to the validity of the act is well 
taken. It is in substance and effect a material amendment of the act 
of 1865, made without the slightest regard to the mandate of the con- 
stitution, and in direct contravention of it. But it appears that the 
suprême court of the state, in Grant Go. v. Sels, 5 Or. 243, bas 
decided that a repeal by implication — that is, without referring to the 
act repealed — is not within the purview of the constitutional prohi- 
bition, and is therefore valid. This court is bound by that décision. 
A similar question was before me in Mayer v. Cahalin, 6 Sawy. 355, 
when I took occasion to give my viewsof the constitutional provision, 
but gave judgment according to the ruling in Orant Co. v. Sels. But 
it may be that this act of 1870 is invalid even under the doctrine of 
the suprême court as announced in Fleischner v. Chadwick, 5 Or. 153 ; 
Grant Co. v. Sels, Id. 243 ; Doland y. Barnard, Id. 391. The act is 
ientitled "An act further to amend the several acts relating to pilot- 
age and towage on the Columbia bar and the Columbia and Wallamet 
rivers." This is at least a référence to the act of 1865 by its "sub- 
ject" if not by its title. The distinction taken in the cases cited 
seems to be that if an act professes to be amendatory of another it 
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most be passed in conformity to the constitutional provision; but if 
not, although relating to the same subject, it is witbout its scope and 
opération. It is not, then, considered an amendment of any prior 
act, althougb it may change or repeal it by implication. • 

Admitting, however, that the act of 1870 is invalid, still this excep- 
tion must be allowed. The act of 1865, under which the libellant 
claims bal! pilotage, was certainly passed in contravention of said 
section 22 of the constitution of the state. By section 1 of the act 
of October 21, 1864, (Com. Or, Laws 1864, p. 841, § 22,) the fées 
for pilotage between Astoria and the sea were specially prescribed, 
while "the fées of pilotson the river above Astoria" were to be "iixed" 
by the pilot commissioners. The act of ] 865 professes to be amend- 
atory of this act, and correctly refers to its title. The act of 1864 
was itself amendatory of the act of October 17, 1860. It only con- 
tained two sections, and the attempt to amend it by the act of 1865 
consisted in adding section 3 thereto, giving half pilotage to river 
pilots, as above stated. If the act of 1864 contained no provision 
on the subject of river pilotage in conflict with this added section, 
the amendment would be valid under any construction of the consti- 
tution. But the subject of pilotage above Astoria was already fully 
provided for in the first section of the act of 1864, to which this sec- 
tion 3 of the actof 1865 professes to be an amendment. The latter, 
so far as it goes, is in direct conflict with the former, in that it takes 
the subject of half pilotage on the rivers out of the control of the 
commissioners, and prescribes an absolute raie on the subject. It 
purports to amend the prior act by adding a section thereto — by 
the addition of new matter, and not a change of the old ; but it is in 
fact an attempt to amend — change — section 1 of said act witbout 
specially repealing and re-enacting it as amended. 

It follows that the libellant cannot recover in this case, because, 
either the act of 1865, giving the right to recover half pilotage, was 
void from its inception, as being passed contrary to the constitution, 
or the act of 1870 is vaUd, and repealed by implication so much of 
the act of 1865 as allowed half pilotage for an offer and refusai of 
services. 

The impropriety of taxing vessels navigating the river in tow with 
the expense of pilotage in addition to towage is so apparent that the 
act of 1865, which was the first one that ever undertook to make 
pilotage compulsory on the rivers, was soon repealed, or attempted 
to be. 
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When a vessel is being towed along-side between Astorîa and Port- 
land by a river steam-boat with a licensed pilot on board, responsible 
for the navigation of botb tug and tow, which, for tbe time being, are 
practically one, a more useless burden could not be imposed on com- 
merce than to require the former to take a pilot or pay half pilotage 
for the offer and refusai of one. 

The exception is allowed and the libel is dismissed. 



The Doxfobd. 

(District Court, D. Oregon. Febmary 28, 1882.) 

Deadt, D. J. This is a suit ira rem to recover $29 as half pilotage, 
for a tender and refusai of pilot service between Astoria and Portland, 
under circumstances similar to those of the foregoing case. The same 
defence was made in this case as in that, and they were argued and 
Bubmitted together. 

The exception is sustained and the libel dismissed. 
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The Scotia. 
(District Court, E. D. Wiseonsin. October Term, 1881.) 

1. Collision— Fault fbom Want dp Due Vigilance and Caution. 

A schooner on reaching a point in the river dropped her anchor to await the 
arrivai of a tug, She was probably about 300 or 350 feet from tlie sliore at the 
time, thechannel at tliat point beingal)out one-quarter of a mile wide. While 
in this position, with her anchor light displayed, a tug, with an extensive raft of 
logs in tow, approached her from the north. At about the same time a pro- 
peller entered the river under checked speed, approaching the tug, which had 
ail its signal lights burning. The raft in tow caught the anchor chain of tho 
schooner and dragged her down the river towards the propeller, when a collision 
ensued between the propeller and tlie schooner, occasioned by the maneuveis 
of the propeller. Held, that there was devolved upon the propeller the duty 
of exercising a degree of caution and vigilance commensurate to the occasion, 
and that under the circumstances of this case such caution was not exercised. 

In Admiralty. Suit in rem. 

George C. Markham, for libellant. 

Cottrill é Cary, for elaimant. 

Dyer, D. J. This is a suit in rem prosecuted by the libellant, as 
owner of the schooner J. 0. Thayer, to reoover damages for injuries 
(•esulting from a collision with the propeller Scotia. The collision 
occurred in the Détroit river, ofï Boia Blapc island, at about 11 o'clock 
in the evening of October 25, 1875. The facts, which may be said 
to be established by the tesfcimony, are as follows: 

The Thayer was making a trip from Buffalo to Racine, "Wiseonsin, and on 
reiiching a point in Détroit river, near to or just above the head of Bois Blanc 
island. in the evening of the day named, dropped her anchor and awaited the 
arrivai of a tug by which she might be towed to Lake Huron. There is some 
dispute as to the distance from her place of anchorage to the island; but the 
weight of the évidence is that she was not lying in mid-channel, but was quite 
close to the island shore, probably from 300 to 350 feet from that shore. The 
testimony shows that the channel at that point is about one-quarter of a mile 
\vide. There was a vessel lying at anchor above the Thayor, and another 
smal! vessel lying about 60 feet astern, and somewhat nearer the island shore 
than the point where the Thayer was at anchor. While the Thayer was in 
this situation, with her anchor-light displayed, a tug with an extensive raft of 
logs in tow approached her from the north. At about the same time the pro- 
peller Scotia, on a voyage from Buffalo to Chicago, entered the mouth of the 
river, and proceeded, under checked speed, on her course up the river. The 
night was dark and misty, and there was a stiff wind blowing from the south- 
east. The tug with the raft in tow, carried, in addition to red and green lights, 
two bright lights placed one above the other, indicating that she had a tow. 
There were lights, also, on the raft. As the tug approached the channel be- 
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tween the island and the Canada shore, she headed towards the latter shore, 
undoubtedly with a view to prevent the rear end of the raft, which would 
naturally swing towards the island shore in its passage down the river, from 
striking the vessels lying at anchor. The master of the Seotia testifles that 
he saw the green light and the two white lights of the tug about 15 or 20 
minutes before the collision between the Seotia and the ïhayer; and both he 
and his mate then supposed that they were the lights of a vessel lying at 
Frazer's dock, a point on the Canada shore opposite the island. The Seotia 
moved slowly up the river, until her master observed that the lights he had 
seen were on an approaching vessel. When the tug and propeller had got so 
close to eaeh other that the escaping steam from the tug was discernible, the 
master of the Seotia blew two blasts of her whistle, indicating that he desired 
to pass on the starboard side of the tug. The tug responded with eue blast, 
indicating that her master desired the Seotia to pass on her port or windward 
side. The master of the Seotia, however, adhered to his détermination, and 
again blew two blasts of her wliistle. The two vessels were then very close to 
each other, and the tug thereupon responded with two blasts. There is no 
doubt, I think, that the Seotia gave the first signal as the two vessels ap- 
proached each other. The testimony on the part of the claimant tends to show 
that when the lights of the tug were flrst seen from the Seotia, the two vessels 
were about two miles apart ; but, of course, it was difflcult, under the circum- 
stances, to form an accurate juc^ment of the distance. As the propeller and 
the tug passed each other, the master of the Seotia discovered the Thayer 
some distance ahead. The Seotia had been moving slowly, and when the 
Thayer was sighted, both engines of the propeller were stopped. Soon after 
this, the rear end of the raft caught the anchor chain of the Thayer, and 
dragged her some distance down the river, towards the Seotia. Either 
while the Thayer was thus being dragged, or after she had stopped dragging, 
and was again lying at anchor, she and the propeller came in collision. What 
is the faet in this regard is the question most controverted in the case. The 
witnesses for the Thayer testify that the raft had got free from that vessel, 
and had passed down the river when the collision occurred,and that while the 
Thayer was securely anchored, the Seotia, by three repeated movements ahead. 
struck the Thayer. The witnesses for the Seotia testify that, as the Seotia 
was beginning to back and when she actually had sternway, the raft was still 
dragging the Thayer down upon her, and that the collision was wholly oc- 
casioned by this f act ; so that, according to the claim made in behalf of the 
propeller, the Thayer struck the Seotia while the latter vessel was retreating. 

That the Thayer was in a proper place of anehorage I think there 
can be no doubt. The testimony of disinterested witnesses is that 
vessels bound up the river awaiting a tug, usually lie therei As 
before stated, she was not lying in mid-channel, but was sufficiently 
close to the island shore to leave a good passage on the Canada side. 
The master and mate of the Seotia, on sighting the lights of the tug, 
made a serious mistake in supposing that they were the lights of a 
boat lying at the dock on the Canada shore ; and it is reasonable to 
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believe that if at that time, and even after, the Scotia had taken a 
course to the windward of the tug, the two boats could hâve passed 
each other without difficulty. But it is évident that the state of the 
atmosphère, the course of the wind, and the darkness of the night 
rendered navigation at that point somewhat diificult; and, if this 
were the sole point in the case, I should be disinclined to hold the 
Scotia at fault in taking a course on the island side of the channel; 
but, in the light of other facts in the case, I am of the opinion that 
ehe must be held responsible for the collision. 

It cannot be well denied that both the master and mate of the 
Scotia knew, or should hâve known, when they saw the two white 
lights of the tug, that she was a craft with a tow ; and it is somewhat 
Burprising that they did not sooner discover that they were the lights 
of a moving boat. That such was the fact, does not, however, seem 
to hâve been known until the tug and the propeller were very near 
each other ; so near that the master of the Scotia could see the steam 
escapiiig from the tug. It is true that the raft could not yet be seen, 
and it is also true that the Scotia was moving ahead with checked 
speed; but as the lights of the tug were seen when about two miles 
away, and as those lights were steadily approaching, and clearly indi- 
cated that the tug had a tow of some character, there may be ground 
for doubt whether, in view of the responsibility which the circum- 
Btances cast upon the propeller, those in charge of her took such pré- 
cautions as were required, with due promptness. 

Whether, as a proper précaution, the Scotia should hâve stopped 
and laid to as soon as the fact must hâve been discoverable that the 
lights of the tug were on a moving boat with a tow, or not, I am 
satisfied that in some of the subséquent maneuvers of the Scotia she 
was in fault. And, first, I do not think the facts and circumstanees 
developed by the testimony establish the claim that the Thayer was 
dragged down upon the Scotia by the raft, and that the collision was 
occasioned thereby. It is true that the Thayer was dragged some 
distance down the river, and at least as far as the vessel that had 
been lying about 60 feet astern of her. But the principal witnesses 
for the libellant, who were on board the Thayer, testify positively that 
the raft was free from. the vessel and had passed down the river, 
and that the Thayer was stationary when the collision occurred ; and 
as they were on the deck of the vessel watching closely the move- 
ments of both the raft and vessel, they certainly had muoh better 
opportunity for observing, just when the two became diflentangled, 
than had the master and mate of the Scotia, who were spme;distance 
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off, and had to make their observations at a distance and in the dark- 
ness of the night, and at the same time attend to the navigation of 
their boat. The circumstances, taken together, tend quite strongly to 
indicate that the collision between the Thayer aud the raft was not 
of a serions character. It was not sufficient to impede the progress 
of the tug and the raft, for the master of the tug states that he was 
not aware at the time that the raft had strackthe Thayer. No injury 
was done to the raft, as was found on examination af ter its arrivai at 
Toledo, and I do not think that the contact of the Scotia with the 
Thayer, which certainly occurred more than once, is reasonably ex- 
plainable on the theory that the raft was ail the time foui of the 
Thayer and dragging her against the Scotia. That the Thayer did 
strike the vessel lying astern of her is true, but that would hâve a 
tendency to arrest her momentum and to separate her f rom the raft ; 
and I think the circumstances tend to establish the conclusion that 
the Thayer came to anchor again near the place where the vessel 
which had been astern of her was then lying. 

The master of the Scotia testiâes that as he passed the tug he saw 
the Thayer. She was then at anchor. The raft had not yet struck 
her. The vessel was over 1,000 feet distant from the Scotia. The 
master of the propeller says also that he then saw the raft, and that 
he immediately stopped both engines of his boat and laid to. Now, 
I am strongly impressed with the belief that if this position had been 
maintained, or if the Scotia had then bogun backing with both en- 
gines, the collision would hâve been avoided. At that juncture, when 
a vessel at anchor was lying ahead, and a tug, with a heavy raft in 
tow, was passing, there was devolved upon the Scotia the duty of 
exercising a degree of caution and vigilance commensurate to the 
dangers of the situation. The Virginia Ehrrnan, 9T U. S.; 315 ; Mills 
v. Steam-boat Nathaniel Holmes, 1 Bond, 353. I am convinced that 
such caution was not exercised. 

Concerning what was done the master of the Scotia testifies : 

" I then saw the raft, and that it was very close to the ïhayer's bow, and I 
think I spoke to the mate and said, 'I think there is room under that ves- 
sel's stem for us if we can get under there before tlie raft catches her.' I 
then put my wheel to starboard, and backed both engines and went ahead on 
the starboard engine, which had a tendency to slew the boat a little to the 
current westward." 

He says further, that when he saw the raft strike the Thayer, he 
stopped the starboard engine and rang the bell to back, but that the 
raft dragged the vessel faster than the Scotia backed. 
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The mate of the Scotia also testifies as foUows: "The captain 
asked me if I thought we could get under the stern of the Thayer. I 
told him ifc looked as though there was room enough. He said: *I 
think we can get under there if the raft does not hook on to her.' I 
said I thought we cotild." Further, he says : "At the time the Scotia 
starboarded her wheel it looked as if the raft was going to strike the 
Thayer." The master of the Scotia further says: "I had made up 
my mind to go under the schooner's stern if the raft did not catch 
her ; but I was pretty sure she would catch her, and she probably 
had made 100 revohations, the port engine backing, and I then didn't 
stop the port engine, but rang to stop the starboard engine, the one 
that was going ahead, and rang to back as quick as I could between 
the bells so the engineer would understand it." 

Thus it appears that after the Thayer was seen lying at anchor, 
and before the raft had struck her, but with the belief in tiie mind 
of the master of the Scotia that the raft and schooner would become 
entangled, he persisted in a maneuver by which he hoped to pass 
both the raft and vessel by going under the latter's stern ; and to 
this, I think, in the light of ail the cireumstances, the collision must 
be fairly attributed. In other worda, if the Scotia, when the position 
of the schooner and the raft with référence to each other was discov- 
ered, had backed with both engines, or had stopped both engines so 
that her forward movement would bave been entirely arrested, my 
judgment is there would not hâve been a collision. The Scotia was 
under control, and when the situation was clearly one where danger 
was apparent, it was the duty of her master to withdraw his vessel 
from the position she was then in rather than to attempt the exécu- 
tion of a maneuver which brought the two vessels into even more 
dangerous proximity. 

Decree for libellant. 
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Gkeene V. Klinger.* 

Same V. Same. 

Same V. Same. 

[OireuU Court, E. D. Texa». February, 1882.) 

1. RbmovaIi of Suits — AcT op Makch 3, 1875. 

Under the second clause of tlie second section of the act of March 3, 1875, 
(18 8t. 470,) when in any suit mentioned therein there is a controversy wholiy 
between citizeng of différent states, wliich can be fully determined as between 
them, then eitlier one or more of the plaintiffis or the défendants actually 
interested in such controversy may, on coraplying with the requireraents of 
the statute, remove the entire suit. 

Barney v. Latham, 103 U. S. 205, foUowed. 

2. Same — Warbantob. 

And one who was not sued by the plaintifE, but was brought into the suit as 
warrantor, on the motion of the défendant, has tha same right to remove as if 
he had been an original défendant. 

3. Landlords and Waruaktors— SBcnoNS 4788, 4789, Rbvisbd Code op Texas. 

The same rights are given landlords in suits for lands by section 4789 of the 
Revised Gode of Texas, as in the sarae kind of suits are given to owners and 
warrantors by section 4788 of same Code. 

WàUon, Greene de Hill, for the motion. 

Hancock d West, contra. 

Pardeb, g. J. The above cases hâve been up and heard three 
times on motions to remand to the state court frorn which they were 
removed : 

First. Before Judge Duval at the October term, 1879, who denied the 
motion, giving elaborate reasons. The statemeiit of the case, the grounds of 
motion, and the reasons of Judge Duval, are reported in 10 Cent. Law J. 47. 
Second. Before Judge Woods, then circuit judge, at tlie October term, 1880, 
who also denied the motion, but who afterwards expressed himself as dissat- 
isfled with his décision and suggested a reargument. Third. Before me at this 
term. 

Since the décision of Judge Woods, the points involved hâve been 
passed upon by the suprême court in the case of Barney v. Latham. 
103 U. S. 205, with Judge Woods (now Justice Woods) on the bench 
and not dissenting. 

In that case it was decided that under the second clause of the sec- 
ond section of the act of March 3, 1875, when in any suit mentioned 

•Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
v.lO.no.T— 44 
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therein there 13 a controversy whoUy between citizena of différent 
states which can be fully determined as between them, then either 
one or more of the plaintiffs or the défendants actually interested in 
such controversy may, on complying with the reqnirements of the 
statute, remove the entire suit. 

In thèse cases under considération it appears that at the time of 
application for removal the plaintiffs and ail of the défendants, 
except Morgan C. Hamilton, were citizens of the state of Texas, and 
that défendant Hamilton was a citizen of New York. It further 
appears that the suits were actions of trespass to try title to real 
estate wherein défendant Morgan C. Hamilton ia the grantor and 
warantor of title to ail the other défendants. 

Section 4788 of the Eevised Statutes of the state provides that — 

" When a party is sued for lands the real owner or warranter may make 
himself or may be made a party défendant in the suit, and shall be entitled to 
make such defence as if he had been the original défendant in the action." 

Section 4811 of the same provides that — 

"Any final judgment rendered in any action for the recovery of real estate, 
hereafter commenced, shall be conclusive as to the title or right of possession 
established in such action upon the party against whom it is recovered," etc. 

Now, as Hamilton was a party entitled to défend and liable to be 
included by the judgment rendered, there must hâve been a contro- 
versy between him and other parties to the suit. It is easy to see 
that that controversy was as to whether Hamilton had acquired from 
his grantor a just title as owner of the property sued for, and was 
bound to warrant and défend this title of the other défendants. That 
controversy was between him and citizens of a différent state, as ail 
the other parties were citizens of Texas. It was whoUy between him 
and citizens of a différent state, as no other défendant appears to 
hâve been interested in the controversy except adversely to him. It 
seems, also, to be clear that the controversy between Hamilton and 
citizens of a différent state was one which could be fully determined 
as between them. It further is shown that there was a controversy 
between Hamilton and the other défendants, ail citizens of a différent 
state from Hamilton, because it appears that under the statute Ham- 
ilton was brought into the case and made a party défendant on the 
motion of the other défendants. 

Counsel very earnestly insists that the plaintiff bas no controversy 
with Hamilton, and asks no judgment nor relief against him. This 
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may be true, and yet not affect the question, as we hâve seen in "Bar- 
ney v. Latham that if the proper controversy exists, and the proper 
steps are taken, the entire suit may be removed. 

The case as it stands now only differs in condition from the way it 
was presented to Judge Duval, whose décision I hâve referred to, in 
so far as Hamilton's position as a grantor and warrantor differs from 
what it would be as landlord to the other défendants. Counsel for 
mover concurs fuUy in the correctness of the décision rendered by 
Judge Duval. 

An examination of section 4789, Eev. Code of Texas, shows that 
exactly the same rights are given the landlord in suits for lands as in 
the same kind of suits are given to owners and warrantors by section 
4788 of the same Code hereinbefore cited, and I am unable to see any 
Bubstantial distinction that can be drawn between the cases. Where 
the tenant is sued and the landlord is brought in, the whole burden 
f ails on the landlord; and if the plaintiff recovers, while the tenant is 
evicted, the landlord is bound for bis damages. Where the grantee is 
sued and the warrantor is brought in, the whole burden falls on the 
warrantor ; and if the plaintiff recovers while the grantee is evicted, 
the warrantor is bound for his damages. In the one case the tenant 
may recover for his improvements precisely as the grantee may in 
the other. 

The other questions raised on the motion to rem and are finally 
settled by the décision of Judge Duval, supra. Bee Cole Silver Mining 
Co. V. Virginia Co. 1 Sawy. 685. 

It is proper to state that counsel hâve brought and reargued this 
motion to remand on the suggestion of Judge Woods, and that, 
therefore, while the motion is denied, the costs made will follow the 
judgment in the case as finally determined. 

Let judgment be entered denying the motion, without costs. 
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NOTE. 

SuiTS Remotable. The suits which are removable under this section are 
suits of a civil nature, at law or in equity, and it does not extend to criininal 
cases.(o) The fact tliat the claim is légal as distinguished from équitable has 
no bearing on the question o£ the right of removaI.(6) So, where an action 
comnienced in a state court in which the distinction between légal and équit- 
able procédure is done away with, is removed, it is removed to that side 
of the court where appropriate relief can be obtained.(c) The suit must be a 
suit within the meaning of the state law ■,{d) and where there is no contro- 
versy the suit cannot be removed,(e) as where default has been made.(/) 

The jurisdictional limitation as to the amount in controversy has référence 
to the sum in dispute between the plaintiff and the défendant. (.9) The claim 
of the plaintiff and not the couuter-claim of the défendant should fix the 
amount in dispute ;(ft) and the pétition should afflrmatively state the amount ;( j) 
and if the amount in dispute exceeds $500, exclusive of costs, at the time of 
the application, the case is removable, although the requisite amount did not 
exist when the suit was commenced.(.y) The sections of the statute of 1875 
should be construed together, and the remedy should not be allowed, where 
the plaintiff is assignée, unless the assignée might hâve brought suit in the 
fédéral court ;(fe) so, a party cannot acquire the right to remove by purehasing 
the interest of a co-defendant.(Z) 

Whenever the décision of a case dépends upon the construction of the con- 
stitution of the United States, an act of congress, or treaty, the case may be 
removed if the matter in dispute exceeds $500.(wi) A suit arises whenever 
upon the whole record there is a controversy involving the construction of 
either;(«) but they must be directly and not incidentally called in ques- 
tion ;(o) and if a suit involves a fédéral question it may be removed, although 
other questions founded on principles of gênerai law may be involved [(p) and 
although a state is plaintiff ;{q) and the citizenship of the parties has nothing 
to do with the question. (r) If the plaintiff is a corporation, created by an act 
of congress, the case arises under tlie laws of congress ;(s) but it is otherwise 
in the case of a national bank.(<) Cases involving questions under the bank- 

(œ) Rison v. Cribbs, 1 Di!I. 184 ; Green v. U. S. (m) Gold Washing & W. Co. T. Keyes, 96 U. S. 

è WaU. 663; State v. Grand Trunk Ry. 3 Fed. 199; Woolridge v. McKenna, 8 Ped. Rep. 6&0; 

Rep. 887. Coniior v. Scott, 4 Dill. 242; New Orléans, M. & 

(6) Ketchum v. Black River Lumber Co.4 Fed. T. H. Co. v. Misrf.ssippi, 102 U. S. 135. 

Rep. 139. (w) Cohens v. Virginia, 6 Wheat. '.^64; Mayor of 

(c) Benediet v. Williams. 10 Fed. Rep. 208. N. Y. v. Cooper, 6 Wall. 247 ; Tennessee T. Davis, 

(d) In re lowa & M. Const. Co. 6 Fed. Rep. 799. 100 U. S. 275 ; Van .■iUen v. Atchison, C. & P. R. 
le) Shiimway v. Chicago & lowa R. Co. 4 Fed. Co. 3 Fed. Ecp, 545; Hatch v. Wallamet Iron B. 

Ilep, 385: Fashnacht v. Frank, 23 Wall. 416. Co. U Law Rep. (N. S.) 630 

(/) Ben ian v. Chetwood, 9 Fed. 678. (o) State v. Bowen, S Kicli. (N. S.) 382. 

(ff) N.Y. SilkManufgCo. v. Second Nat. Bank. (p) Connor v. Scott, 4 Dlll. 242. 

10 Fed. Hep. 204. (ç) New Orléans, M. & T. B. Co. T. State, 13 

(A) Falls Wire Manuf'g Co. v. Broderick, 6 Fed. Chi. Leg. New.i, 1)3. 

Rep. 654. Contra, Clarkson v. Manson, i Fed (r) Wilder v. Union Nat. Bank, 12 Chl. Leg. 

Kep. 257. News, 76. 

(<) Keltli T. Levi, 2 Fed. Rep. 743. («) Union Pac. R. Co. v. Macomb, 1 Ped. Rep. 

(j) Claikson v. Manson, 4 Fed. Rep. 257. 799. 

(fc) Berger v. Douglas Co. 5 Fed. Hep. 23. (t) Pettilou Y Noble, 7 Bias. 449. 

<0 Templ* T. Smith, 4 Fed. Rep. 392. 
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rupt act are reinovable;(M) or cases under the homestead laws of the United 
States ;(») or under the act of congress respecting customs and duties;(w) but 
the erroneous levy of state taxes does not involve a fédéral question. (ce) 

The flrst clause of this section relates only to cases where there is a single, 
individual contre versy, and in which ail the parties on the moving aide are 
necessary parties, when ail must unite.(y) The requisite citizenship must 
exist at the time of flling the petltion(2) as well as at the commencement of 
the suit, (a) The circuit court, under this clause, has no jurisdiction between 
a citizen of one state and citizens of the same state and another state ;(6) so, 
where there were three défendants, one being a citizen of the state with the 
plaintiff, the case was not removable.(c) In a suit between a foreiga citizen 
and citizens of various states the removal was allowed where ail but one of 
the défendants applied;(ûî) so it was held that the objection to the removal, 
founded on tiie citizenship of one of the parties, is not favored after an expira- 
tion of 18 months.(e) A suit brought by a citizen of another state against a 
citizen of England may be removed.(/) The citizenship of an infant governs 
the right of removal of a cause brought by his regular guardian, his guàrdian 
ad litem, or his next friend.(fi') A bill to compei a trustée to apply the income 
to pay the debts of the cestui qtte trust, and the latter is a non-resident, may 
be rcmoved.(A) The citizenship of a railroad company is not changed by the 
leasing of a road in another state ;(i) and in a suit to enjoin the exécution of 
the lease, the président and directors are not such necessary parties as will 
prevent a removal for their non-joinder.(j') For the purposes of jurisdiction, 
a corporation is considered a citizen of the state which created it. and not of 
the state under whose laws it has entered to operate in its Une of business ■,{k) 
but if the effect of state législation be to adopt the corporation, it becomes, 
for the purposes of jurisdiction, a corporation created by the state so adopting 
it, and it cannot remove a cause brought in such state.(Z) 

The second clause, however, contemplâtes cases in which there are persons 
whose présence is not necessary to the détermination of the controversy, when 

(«)Connor ▼. Scott, 4 Dill. 342; Houser v. (d) Cooker v. Seligman, 7 Fed. Rep. 263. 

Clayton.aWooâa, 273; Hébert v. Lefevre, 31 La. (e),Vnn Allen T. Atchison,C. & P. B.Co.BFeâ. 

Ann. 363. Bep. S46. 

(v) Van Allen v. Atchlson, C.& P. R. Co. 3 Fcd. (/) Eurêka Consol. M. Co. v. The Richmond 

Rep. 546. Consol. M. Co. 2 Fed Rep. 829. Contra, under 

(ui) Orner v. Saunders, 3 Dill. 284. section 639, Dennlston v. Potts, 19 Miss 36. 

(i) Berger v. Douglas Co. 5 Fed. Rep. 23 (y) Woolridge v. McKcnna, 8 Fed. Rep. 660. 

(jr) Buckman V. PallsadesLandCo. 1 Fed. Bep. (A) Broadway Bank v. Adsims, 130 Mass. 431. 

C67; Buble v. Hyde, 3 Fed. Rep. 330; Smtli v. (i) Baltimore & O. R. Co. T. Koontz, 3 Morr. 

McKay, 4 Fed. Rep. 353; Smith v. Horton, 7 Fed. Trans. 34. 

Rep. 270; Removal Cases, 100 U. S. 467; Nat. (^)PondT. Slbley, 7 Fed. Rep. 129; Nat, Bank 

Bank T. Dodge, 2Int. ReT. Bec.3(M. of LyndonT.Wells Riv. ManuPg Co. 7 Fed. Rep. 

(») Cnrtin v. Decker, 6 Fed. Rep. 385 ; Bcede t. 760. 
Cheeney, Id. 388. Qc') Williams T. Missouri, K. & T. R. Co.3 Dill. 

(a) Bruce v. Gibson, 9 Fed. Rep. 540. 267 ; Missonri, Kiins. & T. R. Co. v. Texas & St. 

(») Karns V. Atlantic & O. R. Co. 10 Fed. Rep. Louis R. Co. auto, 497; and see Baltimore &0. R. 

309. Nor of a suit brought by an alien against Co. v. Cary, 28 Ohio St. 208; Allegheny Co. v. 

an alien. Sawyer r. Switzerland M. Ins. Co. 14 Cleveland & P. R. Co. 61 Pa. St. 228. 
Blatchr. 451 ; Barrow Cliffe v. La Caisse Générale, (?) Uphoft' v. Chicago, St. L. & N. O. R. Co. 6 

68H0W. Pr 131; OroscoT. Gagliardo, 22Cal. 83. Fed Rep. 545; Johnson T. Phila. W. & B. R. Co. 

(c) Hanover F. Ins. Co. v. Keogh, 7 Fed. Rep. 9 Fed. Rep. 6 ; and see Chicago & W J. R. Co. T. 

764. L. S. & M. S. R. Co. 5 Fed. Rep. 19. As to cou- 
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either one or more of the co-parties may pétition for a removal,(«i) although 
the party applying obtained his interest in the property by a con\eyance made 
for the express purpose of conferring jurisdiction; but the conveyance must 
be hotia flde.{n) Under this clause each individual plaintiiï must be a citizen 
of a state différent from that of each individual défendant. (o) The case may 
be removed where the parties applying hâve interpleaded,(^) as wliere inter- 
venors charge fraud and want of jurisdiction. (g) Either one or more may 
apply for a removal, although other parties are citizens of the same state with 
those on the opposite side.(r) ïhe parties may be so transposed on opposite 
sidea according to their real interests, without regard to their former position 
on the record, as to effect a détermination of their rights.(s) There may be a 
removal of that part of a cause which concerns the original parties, notwith- 
standing that a state statute may déclare that the trial as to certain other 
parties cannot be separated from the trial of the main cause. (i) Where the 
action was by a citizen of the state against several défendants, and the circuit 
court had jurisdiction from the amount in controversy, any one of the défend- 
ants may apply for a removal if the matter can be fully deterniined between 
them ;(m) but the controversy must be wholly between them \{v) and the whole 
suit must be removed ;(w) for, if net wholly between them, it canuot be 
removed although the controversy of the défendant could be disposed of sep- 
arately.(a;) The suit may be removed although it does not arise under the con- 
stitution, treaties, or laws of the United States •,{y) and irrespective of its quality 
as équitable or légal ;(0) or although there may be other controversies in the 
suit between other parties ;(a) or, although the controversy removed is only 
incidental, as the removal takes the principal controversy and ail other con- 
troversies to the circuit court ;(6) or although one of the controversies taken 

soUdated railroad companles generally, consult (m) McLean v. Chicago & St. P. R Co. 16 

Ohio & M. K. Co. V. Wheeler, 1 Black, 286 ; Balt. Blatchf. 319 j .Taylor v. Hockefeller, 6 Fed. Hep. 

«. O. R. Co. T. Harrls, 12Wall.65; Chicago^ N. 22Û; Stapleton v. Reynolds, 9 Chi. Leg. News, 

W. R. Co. T. Whitton, 13 Wall. 270; Williams v. 33; Evans v. Faxon, 10 Fed. Rep. 312 ; Hervey y. 

Missouri, K. & T. K. Co. 3 Dill. !i67 ; Marsliall v. Illinois & Midland R. Co. 7 Biss. 1(13 ; Uirardey t. 

Balt. t O. R. Co. 16 How. 314 ; Sume v. Gallahue's Mooie, 3 Woods, 397; lirst Piesb. Soc, of G. B. v. 

Adm'rs, 12 Gratt. 668; Chicago & INT. W. R. Co. v. Goodrich T. Co. 7 Fed. Rep. 267. 

Chicago & P. R. Co. 6 Biss. 219; Mlnot v. p'iiila. (») Evans v. Faxon, 10 Fed. Kep. 312; Walsh 

W. &B. R. Co. 2 Abb. (0.S.)323. v. Memphls, C. & N. W. R. Co. 6 Fed. Rep. 797; 

(m) Smith T. MoKay, 4 Fed. Rep. 363. McLean v. St. Paul & Chicago R. Co. 16 blatchf. 

(n) Hoyt V. Wright, 4 Fed. Rep. 168. 309; EUermaD v. New Orléans, M. S; T. R. Co. 2 

(o)Burke V. Flood.l Fed. Rep. 641; S.C.4Pac. Woods, 120; Smith v. St. Louis M. L. Ins. Co. 2 

C. L. J.601; Van Brunt v. Corbin, 14 Blatchf. Tenn. Ch. 6B6j First Presb. Soc. of G. B. v. Good- 

496; In re Frazier, 10 Chic. L. N. 390; Ruble v. rlch T. Co. 7 Fed. Rep. 257. 

Hyde, 3 Fed. Rep. 330. (w) Carraher v. Brennan, 7 Biss. 497 j Board v. 

(p) Burdick v. Peterson, 6 Fed. Rep. 840; Kan. Pac.R. R.4D111. 277; Burchv. DesMolnesit 

Tower v. Ficklln, 60 Qa. 373; Healy v. Provost, St. P. H. Co. 46 lowa, 449; Barney t. Latham, 11 

25 Int. Rev. Ree. 240. See Postmaster General v. Law Rep. (N. S.) 93; Chicago v. Gage, 6 Biss. 467. 

Cross, 4 Wash. C. C. 326 ; Martin v. Taylor, Id. 1. (x) Glrardey v. Moore, 3 Woods, 397, 

{q) Boone v. lowa & M. Const. Co. 10 Fed. Eop. (v) 1-ow v. Wayne Co. Sav. Bk. 14 Blatchf. 449. 

401; In re lowa Si M. Const. Co. 10 Fed. Rep. 401. (») Ketchum v. Black River Lum. Co. 4 Fed. 

(0 Girarûey v. Moore, 3 Woods, 397; Nat. Rep. 139. 

Union Bank v. Dodge, 26 Int. Rev. Rec. 304. Se* (a) Hervey v. IlUnola M. R. Co. 7 Biss. 103 ; 

Sbepard t. K. N. L. Pack. Co. 12 CM. Leg. News, Bybee v. Hawkett, 5 Fed. Rep. 1 ; Stevens v. Rich. 

220. ardson, 9 Fed. Rep. 191 ; Evans v. Faxou, 10 Fed. 

(s)Bnrke V. Flood, IFed. Rep.B41. Rep. 312. 

(,t) EHerman v. New Orlean» M. * T. E. Co. 2 (») Farmers' L. t T. Co. v. C, P. Si S. K. Co. 12 

Woods, 120. Chl. Leg. News, 65 
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aloiig be between citizens of the sarae state.(c) The reraoval of tUe suit as to 
one défendant removes it as to aM;{d) and ail the défendants need nofc join.(e) 
The right of removal in such cases is on the condition that the case can be 
wholly determined as to the parties ;(/) so, if three separate actions are 
brought, and the same defence is made in each, and a judgment in one 
will détermine the whole controversy, they may be removed if the joint 
amount incontrovertibly exceeds $600.(p') Where flve attachments were sep- 
arately sued out against one stock of goods, the question of ownership is a 
single controversy.(A) Where there is no separate controversy between the 
résident plaintiffs and the non-resident défendants, the cause cannot be re- 
moved ;(i) 80, if supplementary proceedings are inseparably conneeted with the 
original judgment or decree, they cannot be removed; but it is otherwise 
where they are a mère mode of procédure or relief involving an indepeudent 
controversy with new or différent parties.^) — [Ed. 

(c) Sheldon v. Keoknk N. W. Une Pack. Co. 1 Hervey v. Illinois M. R. Co. 7 BIss. 103; Chicago 

Fed. Rep. 789. V. Gage, 6 BiBS. 467) Osgood v. Chicago, D. & V. R. 

(<») Stapleton t. ReynoIdB, fl Obi. Leg. News, Co.6BiBs.330jBoard v.KansasPac.B. C0.4DU1. 

33. 277 ; Bnrnham v, D. Jt M. R. Co. 4 DIU 603. 

(e) StaplBton T. Reynolds, 9 Chl. I^g. NewB, («■) Andersen v. Gerding, 3 Woods, 487. 

33j Davis T. Cook, 9 Nev. 134. (A) Temple v. Smith, 4 Fed. Rep. 392. 

(/)Cairaher v. Brennan, 7 Biss. 497 j Eller- (i)Ruble v. Hyde, 3 Morr. Trans. 616 ; afflrm- 

man T.New Orléans, M. & T. R. Co. 2 Woods, tng 3 Fed. Rep. 330 j Barney v. Latham, 103 U. 

120; Smith v. St. Lonis M. L. Ins. Co. 2 Tenn. 8.205. 

Ch. «i«i Smith T. McKay, 4 Fed. Rep. 353; (J) Bnford v. Strother, 10 Fed. H«p. 408. 
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MooH and another v. Vibginia Pire k Marine Ins. Co. 
[OircuU Court, B. B. Virginia. February, 1882.) 

L JuEisDiCTioîr— Rb8 Adjudicata. 

Where a court of gênerai jurisdiction in another sovereîgnty has passed upon 
the question of its own jurisdiction, when expressly raised by plea and neces- 
sarily considered in giving judgment, the parties to auch suit are bound in a 
home court under the principle of res adjudicata. 

%. Bame— FoREiGN Judgment — Estoppel. 

In such a suit against an insurance company in a home court on a judgment 
from a court of another sovereignty, though the court may looli behind the 
judgment of the court a quo into the question of the jurisdiction of that court 
over the subject-matter or parties, and into the validity of the process by which 
suit there was commenced ; yet this power does not, as of course, relieve par- 
ties to the suits from the opération of the principle of re» adjudicata. 

3. Instjrancîb Company — Non-Rebident— Service of Procbss on Rbsiobnt 

Agent. 

An insurance company, chartered and reaident in one state, which does busi- 
ness in another state through an agent there, who reçoives risks, coUects 
premiums, signs and delivers policies, and transacts the business usually done 
by the résident agent of a non-resident corporation, may be sued in that state, 
if its statute law does not forbid, by the service of process on that agent, 
whether he has express power of attorney to receive or aocept such service or 
not. 

4. Same — Statb Law as to Non-Rksident Corporations. 

And this is especially so where a law of such state requires every non-resi- 
dent insurance company to hâve at least one agent in the state empowered to 
receive service of process, and requires evert/ agent who receives risks, or col- 
leots premiums, or transacts business for such company, to hâve a certiticate of 
such warrant. 
6. Practice — Plea to JtrRisDiOTiON — Décision on, is Binding Eveuywhere. 

A peremptory exception, such as is used in the practice in Louisiana, which 
dénies that a résident agent of a non-resident insurance corporation is such 
an agent as that service upon him of process for commencing a suit will bring 
the corporation into court, is équivalent to the common-law plea to the juris- 
diction ; and, although it allèges that the défendant corporation appears 
"alone to file it," it submits the question of jurisdiction to the court in sucli 
manner that judgment against the défendant, upon it there, by a court of gên- 
erai jurisdiction, binds the défendants everywhere. 

This is an action brought upon a judgment for $3,000, with inter- 
est and costs, obtained by the plaintiff against the défendant in the 
district court of the parish of Caddo, Loaisiana, on the twelfth of 
April, 1879. The judgment in Louisiana was obtained on a policy 
of fire insurance issued by the défendant to the plaintiff, through 
John W. Taber, its agent at Shreveport. Process there was issued 
on the seventeenth of January, 1879, against the défendant company, 
"through its agent, John W. Taber," and was served on Taber. The 
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policy of insurance sued upon there was signed by the chief officers 
of the Company in Eiclimond, Virginia, and was countersigned by 
"Douglas West, gênerai agent," and by "John W. Taber, agent." 
The pétition (déclaration) averred that the contract of Insurance had 
becn made through Taber, as agent of défendant. The term of the 
court at which the judgment in Louisiana was rendered, began on 
Monday, the seventh of April, 1879. On the next day, the 8th, there 
was an entry of "default." On the twelfth of April the défendant 
appeared, as shown in the foUowing entry: 

" Xow cornes the défendant by attoniey, who appeara alone to file thls ex- 
ception, and allèges that this court is without jurisdiction to try this suit: (1) 
Because the défendant has not been legally cited to answerthe demand of the 
plaintiff. (2) Because the person upou whom citation is allegedto hâve been 
served is not now, and never was, such agent of the défendant as that service 
of citation upon him would bind the said défendant or bring it into court. 
Wherefore, the défendant prays tliat this suit be dismissed at plaintifE's cost. 
" DuNCAN & MoNCURE, Attornsys for Défendant." 

On the same day, the twelfth of April, judgment was entered in 
the following terms : 

" In this cause, by reason of the judgmeut by default regularly taken, and 
not having been set aside, aiul the plaintiffs having proven their demands, the 
law and the évidence being in favor of plaintiffs and against défendant, it is 
hereby ordered, adjudged, and decreed that the plaintiffs do hâve and recover 
of défendant the f nll sum of $3,000, with 5 per centum per annum thereon 
from judicial demand, January 15, 1879, and ail costs. Done," etc. 

There was no appeal to a higher court from this judgment, and it 
stands nnreversed in the court in which it was rendered. 

A statute of Louisiana, approved February 26, 1877, and still in 
force, provides in the first section as foUows : 

" 1. Be it enacted, etc., that no insurance company organized under the laws 
of any other state or any foveign government, shall, directly or indirectly, take 
risks or transact any business througli an agent in this state until such insur- 
ance Company shall hâve flled in tlie office of the secretary of state a certifled 
copy of the vote or resolution of the trustées or directors of said company 
appointing such agent to transact business and take risks, accoinpanied by a 
warrant of appointment under tlie officiai seal of the company, and signed by 
the président and secretary. Sucli warrant shall continue valid and irrévoca- 
ble until another agent fehall be substituted, so that at ail times, while any 
liability remains outstanding, there shall be within this state an agent or 
attorney aforesaid; and such warrant shall not be valid unless it con tains a 
consent expressed that service of légal process, original, mesne, or final, on 
such agent shall be taken and held as valid as if served on the company, and 
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that aeknowledgment of service o£ such process by him, for or on behalf of such 
Company, shallbe obligatory on it, and that judgment recovered on such serv- 
ice or aeknowledgment shall be conclusive évidence of the indebtedness of the 
Company. 

« 4c * «in « « « « 

" 4. Be it f urther enacted, that any person who shall, af ter the first day of 
AprJl, 1877, act as agent of any Insurance company not incorporated by the 
laws of this state, in taking any risks, or transactiiig any business, or receiv- 
ing any premiums on policies issued or to be issued, without an appoint- 
ment made and flled in accordance with the provisions of this act, shall be 
deemed guilty of a misdemeanor, and punished with fine and imprisonment, 
or both, at the discrétion of the court." 

Upon the judgment in Louisiana, thus described, suit was brought 
in this court, the défendant company having its principal office and 
officers in Eichmond. 

The défendant pleaded in substance : 

(1) ïhat it had complied f uUy with the law of Louisiana, requiring, among 
other things, of non-resident Insurance companies the appointment of a gên- 
erai agent, authorized to receive and acknowledge service of process. 

After setting eut in détail the provisions of the law, and averring a 
compliance with them by the défendant, the plea avers that the gên- 
erai agent appointed by it was one Douglas West, and that no other 
person had authority to aooept or receive service of process in its 
bebalf. 

The défendant furthermore pleaded in substance: 

(2) That the said John W. Taber, mentioned in the record as having been 
served with process in the suit in Louisiana, and alleged to be defendant's 
agent, was not its agent, and had not been appointed by it for such purpose, 
and had no authority nor power to receive service of said process in behalf of 
the défendant, and that notice to the défendant through said Taber as its 
agent was illégal and futile, and without its authority. 

To thèse pleas the plaintiff replied in substance : 

(1) That the défendant ought not to be admitted to plead the said plea be- 
cause the record of the suit in Louisiana shows that citation to answer the 
plaintiff 's demand having been duly served on an agent of the défendant, pur- 
suant to the laws of Louisiana, and the défendant liaving appeared, as shown 
by the record, did then and there plead that it had not been legally cited, and 
that the person upon whom process was served was not such an agent of 
défendant as that such service of process would bind the défendant to bring 
it into court, which said matters and things weie the same as are now pleaded 
hère ; and that thereupon the court in Louisiana adjudged that the défendant 
had been legally cited, and that the person upon whom process was served 
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was such' an agent as that such service of process would bind said défendant 
to bring it into court; and so, that the défendant is bound and concluded by 
said judgiiient, and estopped by said judgment to plead hère anew the matters 
and things passed upon and determined there. 

The plaintiff f urthermore replies : 

(2) That the défendant is estopped from pleading that John W. Taber was 
its agent, that plea having been pleaded in the suit in Louisiana and deter- 
mined against it. 

To this replication the plaintiff demurred. 

Legh R. Page and Frank W. Christian, for plaintiff. 

Wm. W. é Beverly T. Crump, for défendant. 

Hughes, D. J. This case is before me now on the defendant's 
demurrer to the plaintiff's replication. Avoiding technicalities, the 
plaintiff 's contention is that the défendant was properly sued and 
brought into court in Louisiana by semce of process upon such an 
agent of the défendant, John W. Taber, as could be served with the 
process under the laws of that state; that, besides, the défendant 
appeared to the suit there, pleaded defective service of process, claimed 
that it was not in court, and was overruled on that issue thus raised 
by itself, by a court of gênerai and compétent jurisdiction, and is 
therefore estopped from pleading the same matters hère. 

The contention of the défendant, teehnically alleged by its plea 
and set out argumentatively in the very able and learned brief of 
counsel, is that the citation served on Taber was insufficient to bring 
it into court ; that its appearance there was only for the purpose of 
suggesting to the court its want of jurisdiction because of the mat- 
ters alleged in its "exception" filed there ; that it is not bound by the 
judgment of the court on that or any other question; and that the 
judgment is a nuUity, and would be treated as such in Louisiana, 
and should be so treated hère. 

The first question presented to me, though it is not the pivotai one 
in this case, is whether the "exception," the "peremptory exception," 
used in the practice of Louisiana, is to be treated in common-law 
courts as a plea by which the défendant sets out matters of law and 
fact in defence of the action, and submits himself to the judgment of 
the court upon them, or is a mère suggestion or protest of record by 
which the défendant commits himself to nothing at ail ; as to which 
it matters not at ail to him whether the court considers and passes 
upon it or not, and which, when entered of record, is a matter of 
futile surplusage. 
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Without meaning to refer to such "exceptions" in gênerai, I hâve 
to say that, for reasons given in the sequel, I caimot take tfae lutter 
view of the peremptory "exception" which was pleaded iu the suit 
between thèse parties in Louisiana, the judgment in which is sued 
upon hère. The Code of Practice in Louisiana dofines pereuiptory 
exceptions to be "those which tend to the dismissal of the suit;" 
some of them relating to forms, others arisiug from the law. ïhe 
exception in this case tended to the dismissal of the suit on the 
ground that, as a matter of law, the défendant could not be brought 
into court by service of process upon the agent who, as the pétition 
alleged and the exception did not deny, negotiated the insurance, 
received the premiums, delivered the policy, and was the acting agent 
of the défendant in the city of Shreveport ; could not, for the reason 
that he was not what the plea calls the "gênerai" agent of the Com- 
pany in Louisiana, appointed in accordance with the law concerning 
non-resident insurance companies enacted in 1877. 

I consider that such was the matter of law fornially submitted for 
décision on the twelfth of April, 1879, by défendant 's counael io the 
exception set eut in the record; and though the court, in its judgment 
rendered on that day, probably after argument on the exception, does 
not expressly déclare that the exception was formally overruled, yet 
that it was overruled is a necessary implication from the ténor of the 
j udgment. 

The court of Louisiana having decided that the défendant was 
before it by force of the service of citation on its agent, Taber, and 
not merely byits appearance "alone to file" the exception, it may not 
be compétent for me to pass upon the propriety of that décision ; but I 
feel bound by the earnestness of defendant's contention to looli behind 
the judgment of the court a quo, into the validity of the process by 
which the défendant was held to hâve been brought into court. 

That a corporation doing business in a state other than that from 
which its charter is derived, and in which its principal office is held 
and its chief business is conducted, — doing business there and every- 
where else, as corporations must of necesity do, through the agency 
of natural persons, — may be sued and brought into court in that state 
by the service of process on its agent there, independently of any stat- 
ute law or warrant of attorney expressly authorizing such service, 
has been very authoritatively decided. 

The case of Moulin v. Ins. Co. 1 Dutcher, 57, was similar to the 
one at bar in its essential features, except that there, there was no 
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conditional appearance in the original suit by the défendant. The 
défendant was a corporation chartered in New Jersey, and having its 
principal office there. It established a branoh office in Buffalo, New 
York, and did business there for awbile, but finally withdrew tbat office. 
Suit was afterwards brougbt against it there, on one of the policies 
issued from that agenoy, and process was served on its président, 
who was a résident of New Jersey and was casually in Bufïalo, not on 
the business of his company. On the judgment obtained in the New 
York suit thus commenced, suit was brougbt in New Jersey. The 
pleadings in this latter suit were substantially identical with those in 
this, except as to the conditional appearance. The opinion was 
delivered by Chief Justice Green, who said : 

" If a corporation may sue within a foreign jurisdîction It should seem con- 
sistent with Sound principle that it should also be liable to be sued within 
such jurisdiction. The diflSculty is tbis: that process against a corporation at 
common law must be served upon its principal offlcer within the jurisdiction 
of that sovereignty by which it was created. The rule is founded upon the 
principle that the artificial, invisible, and intangible corporate body is exclu- 
sively the créature of the law ; that it has no existence except by opération of 
law ; and that, consequently, it has no existence without the limits of that 
sovereignity, and beyond the opération of those laws by which it was created 
and by whose power it exists. The rule rests upon a highly artificial reason, 
and, however technically just, is conflned at this day, in its application, within 
exceedingly narrow limits. A corporation may own property, may transact 
business, may contract debts; it may bring suits, it may use its common seal, 
iiay, it may be sued within a foreign jurisdiction, provided a voluntary ap- 
pearance is entered to the action. It has, then, existence, vitality, effieiency, 
beyond the jurisdiction of the sovereignty which created it, provided it be 
voluntarily exercised. If it be said that ail thèse acts are performed by its 
agents, as they may be in the case of a private individual, and that the cor- 
poration itself ia not présent, the answer is that a corporation acts nowhere 
except by its offlcers and agents. It has no tangible existence except through 
Its offlcers. For ail practical purposes its existence is as real, as vital, and effi- 
cient elsewhere as within the jurisdiction that created it. It may perform 
every act without the jurisdiction of the sovereignty which created it, that it 
may within it. Its existence anywhere and everywhere is but idéal. It has 
no actual personal identity and existence as a natural person has ; no body 
•which may exist in one place and be served with process, wliile its agents and 
offlcers are in another. Process eau o)ily be served upon the offirxrs of a cor- 
poration within its own jurisdiction, not upon tlie corporation itself. 

"Process cannot be served upon the offlcer of a corporation in a foreign 
Jurisdiction, because be does not carry his officiai character and f unctions with 
hiœ ; aud yet the offlcers and agents of corporations carry tlieir officiai cliar- 
acter and funeUons with tliem into foreign jurisdictions for the purpose of 
making contracts and transacting the business of the corporation. The seal 
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of a corporation, its distinguishing badge, at common law the only évidence 
of its contracts, may be taken by its offlcers and used within a foreign juria- 
dictiou. 

"Doubts were formerly entertainea whether a corporation could make a 
contract or maintain an action out of its own junsdiction. Thèse questions 
hâve been long since settled, either by judicial construction or législative 
enactment, in accordance with the reason of the thing and usage of the com- 
mercial world, Sound principle requires that while the powers pf corporations 
are world-wide, while for ail practical purposes they may exist and act every- 
where, the technical rule of the common law, that they exist only within the 
jurisdiction of the sovereignty which created them, should be applied only 
within its strictest limits, and not be sufCered to defeat the obvious claiœs of 
justice. * * * 

" The question now before the court is not upon the validity of the common- 
law principle; to that we adhère. * * * The utmost that can be said is 
that [the service in the suit in New York] was a déviation from the technical 
rule of the common law. The défendants were not condemned unheard, and 
without an opportunity of making defence. The process was served pre- 
cisely upon the officer, and in the mode that it would hâve been had the pro- 
cess been served in.this state. The corporation, it is true, were drawn into 
the forum of a foreign sovereignty to litigate, but, having voluntarily entered 
that jurisdiction and transacted business there ; having invoked the comity and 
the protection of the laws of that sovereignty for their beneflt, — can they com- 
plain that the contracts there made are enforced within that sovereignty and 
in accordance with its laws? Does it involve the violation of any principle 
of natural justice, or that protection which is due to the citizens of our own 
state? If the corporation were carrying on its business within the state of 
New York at the time of the service of the process, this court has already 
intimated its opinion that the service would be valid. In 4 Zab. 234, Justice 
Elmer said: ' I tliink, under such circumstances, natural justice requires that 
corporations should be subject to the laws of the state whose comity they thus 
invoke. For the purpose of being sued, they ought to be regarded as volun- 
tarily placing themselves in the situation of citizens of that state. And such, 
it seems, would be the rule, independently of any express statute authorizing 
the mode of serving process. Angell & Ames, Corp. § 402. The fact that the 
corporation had ceased to transact business, whatever technical difflculty it 
may seem to croate, cannot alter the reason and justice of the proceeding.' " 

The learned judge distinguishes, of course, between corporations 
and natural persons, and applies his reasoning only to the former. 
He treats the existence of the New York statute, authorizing the serv- 
ice of process on the ofScer of a non-resident corporation casually in 
that state, as not affecting the décision of the court of New Jersey in 
the case. See Bushel v. Com. Ins. Co. 15 Serg. & K. 176, and Angell 
& Ames, § 402. 

The doctrine thus ably laid down by Chief Justice Green has been 
sanctioned by the congress of the United States, as to the District of 
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Columbia, by section 11 of chapter 64 of the acts 1867, (lé St. at 
Large, 4:04,) which providea that, in actions against foreign corpo- 
rations brought in the district, ail process may be served upon the 
agent of such corporation or person conducting its business in the 
district. 

And in Railroad Co. v. Harris, 12 Wall. 65, Mr. Justice Swayne, 
speaking for the United States suprême court, said : A corporation 
"cannot migrate, but may exercise its authority in a foreign territory 
upon Buch conditions as may be prescribed by the law of the place. 
One of thèse conditions may be that it shall consent to be sued there. 
Ifitdo business there, it will be presvmed to hâve consen'ed, and will be 
bound accordingly." This language was cited with approbation and 
adopted as a correct exposition of the law by the same court in Ry. 
Co. V. Whitten, 13 Wall. 270, and in Ex parte Schollenberg, 96 U. S. 
376. 

The case of Mîchacl v. Ins. Co. of Nashville, 10 La. Ann. 737, which 
was decided in 1855, (before the statute of 1877,) sustains the décis- 
ion in Moulin v. Ins. Co., rendered in the same year. In it the 
suprême court of Louisiana not only held that a non-resident corpo- 
ration could be sued through its résident agent, but that this right 
could not be destroyed by a revocation of the powers of an agent pre- 
viously to a suit. The policy sued upon in that case covered the 
year 1852. The property insured was burned in August of that 
year. Suit was brought on the fourteenth of October foUowing, and 
citation served on W. A. Johnson, the agent through whom the pol- 
icy was taken, in November, 1852. By its exception, the défendant 
pleaded that the "agency of said Insurance company in New Orléans 
had been some time since withdrawn." In support of the exception 
a télégraphie dispateh was proved, dated at Nashville on the twenty- 
ninth of September, 1852, and received the same day, declaring that 
the company had withdrawn its agency from New Orléans, and direct- 
ing that risks should be declined after the first of October ensuing. 
The court held that the service of process was valid and effective. 

The case of Wright v. Liverpool, L. é G. Ins. Co. 30 La. Ann. 1186, 
is an authority only apparently contrary to this principle. It arose 
before the statute of 1877. It decided that a foreign corporation, 
represented by a gênerai agent and local board of directors residing 
in New Orléans, could not be brought into court by a citation served 
on a local agent domiciled in one of the county towns of Louisiana, 
who was only authorized to receive applications for insuranee and 
give binding receipts for the same, and who had not exercised or rep- 
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resented that he possessed any other authority. But in that case 
the corporation, by having a principal office, a gênerai agent for ail 
purposes, and a local board of directors in New Orléans, was prac- 
tically domiciled there, and there was no hardship in requiring serv- 
ice of process to be made on its gênerai agent. It was, besides, 
proved affirmatively that the agent in the interior had no other 
authority, and was known to hâve none other, than to take risks. 

On the gênerai principles so ably euforced by Chief Justice Green, 
I would not feel justified in treating as a nuUity the judgment of the 
court of Louisiana virtually establishing the validity of the service 
of process on the business agent of a non-resident Insurance Com- 
pany, issued to commence a suit founded on a transaction with that 
agent, even if there were no statute in Louisiana authorizing such 
service. But the statute of that state, passed in 1877, cornes in aid 
of the gênerai principle, and seems to hâve expressly rendered such 
an agent as Taber was, amenable to the process which was served 
on him. Though the last clause of the first section of that act seems to 
imply that some one agent of every non-resident Insurance company 
shall be the person empowered to be served with and to accept service 
of process for the whole state, yet the act speaks nowhere of a "gên- 
erai" agent, as the defendant's plea does; and the first clause of sec- 
tion 1 and the whole ténor of section 4 unité in providing that every 
agent who does business for a non-resident insurance company in the 
state, either in taking risks, or i*eceiving premiums, or transacting any 
business, shall first hâve been appointed and empowered respecting 
process, as provided in the first section. If so, then Taber must be pre- 
sumed to hâve been so empowered, and the défendant would not be 
heard to deny that it bas, in respect to him, complied with the re- 
quirements. of the statute. For a corporation to seek to avoid its 
own contract by reason of a misnomer is reprehended by Lord Coke 
as a pernicious novelty, which "till this génération of late times was 
never read of in any of our books." Sir Moyle Finch' s Case, 6 Bep. 
65a. Surely a corporation's neglect to produce a certificate neces- 
sary to vindicate itself and its agent from crime, should not be al- 
lowed to exempt it from liability for that agent's aets. 

There is abundant authority to show that a suit may be main- 
tained upon a foreign judgment recovered in a country of which the 
défendant, even though a natural person, was a citizen or résident, 
according ta the laws of that country, though process was never in 
fact served upon him at ail; and that such a judgment will not be 
deemed void as répugnant to natural justice. 
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In Douglas v. Forest, 4 Bing. 686, the court of common pleas held 
that an action may be maintained in England, upon a Scotch, judg- 
ment, recovered upon a debt contracted in Scotland by a native of that 
eountry, tboagh the défendant was abroad when the cause of action 
accrued, though no process was served upon him, and though he 
never knew of the existence of the action. The laws of Scotland 
allowed such a suit as that in which the Scotch judgment was ren- 
dered. 

In Banh of Australîa v. Ma», 16 Ad. & Eli. 717, it appeared that 
the statuts of a British colony authorized suits against members of 
a corporation individually for liabilities of the corporation coUect- 
ively, in a manner unknown to the laws of England, and seemingly 
répugnant to natural justice. But in an action in England, brought 
on a foreign judgment against one corporator, founded on such a 
liability, it was held that a plea setting out such a fact is insuffi- 
cient. 

In Becquet v. McCarthy's Ex'r, 2 Barn. & Ad. 951, it appeared that 
the statute law of a British colony authorized that in suits against 
absent parties to contracts made in the colony, process might be 
served on the attorney gênerai of the colony. In a suit in England 
upon a colonial judgment obtained after such service of process, it 
was held that such a law did not render void the judgment. 

In Godard v. Gmy, L. K. 6 Q. B. 139, deeided in 1870, where the 
contract sued upon abroad was made in England, and the foreign 
judgment obtained upon it was rendered on a misconstruction of the 
contract; yet, in a suit in England upon this judgment, the court held 
that the facts could not be gone into. See, also, Schibsby v. Westen- 
holz, L. K. 6 Q. B. 155. 

The défendants in thèse several cases were held to be estopped by 
the judgments of courts of compétent jurisdiction abroad. 

The whole subject of foreign judgments in personam, in their rela- 
tion to the question of estoppel, bas been so fully discussed in Bige- 
low on Estoppel that I need not do more than refer to the many cases 
cited below and in that work. The author concludes his review of 
the subject by the remark that although parties to a foreign judgment 
are not ordinarily estopped to deny the jurisdiction of a foreign court, 
yet if, in any case, there had been an issue made in the foreign suit 
between the parties, on this particular point, (as was donc in Louisiana 
between the parties to this suit,) and this issue was deeided in favor 
v.l0,no.7— 45 
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of the jurisdiction, the décision would probably bar a retrial of the 
same question in another forum between the same parties. 

I admit that the law on the power of a court to inquire into the 
jurisdiction of a foreign court over parties défendant is very unset- 
tled. This question and those of res judicata and estoppel hâve been 
considered or passed upon, severally or together, in 1 Kent, Comm. 
261, 262, and notes ; Story, Confl. Laws, § 608, références and note; 

1 Eob. Pr. 219; 6 Kob. Pr. 437; 7 Eob. Pr. 109; 1 Smith, Lead. 
Cas. 1118-1146; 2 Smith, Lead -Cas. 828; Judge Moncure's opin- 
ion in Bowler y. Huston, 30 Gratt. 266 ; note to Shuman v. Stïlhnan 
(from 6 Wend. 447) in 15 Am. Dec. 378 ; note to Pixley v. Winchell 
(î. Cow. 366) in 17 Am. Dec. 525; note io Messier v. Goddard (7 
Yeates, 533) in 1 Am. Dec. 325; Bentonv. Burgot, 10 Serg. & E. at 
241; B.OCCO v. Hackett, 2 Bosw. 579; Imrie v. Gastrique, 8 Com. B. 
(N. S.) 405; S. C. in error, L. E. 4 H. of. L. 414. 

The act of congress of May 26, 1790, cil, (1 St. at Large, p.l22,) 
provides that the records and proceedings of the courts of the several 
states, properly authenticated, sball hâve such faith and crédit given 
to them in every court within the United States as they hâve by law 
or usage in the courts of the state from whence the said records are 
taken. It was passed in pursuance of section 1 of article 4 of tha 
constitution of the United States. It not only provides that such 
records shall be received as évidence, but, if in the state "where judg- 
ment was rendered, it was évidence of the highest nature, namely, 
record évidence. This act of congress in declaring it to be the high- 
est évidence, declared the effect which the judgment was to hâve in 
ail the courts of the United States. The principal fédéral authorities 
on this subject are Mills v. Duryea, 7 Cranch, 383-4; Hampton v. Me- 
Connell, 3 Wheat. 234; Knowles\. Gas-light d Coke Go. 19 Wall. 58; 
Thompson v. Whitman, 18 Wall. 457; Hill v. Mendenhall, 21 Wall. 
453; Lafayette Ins. Co. y. French, 18 How. 404; Williamsony.Berry, 
8 How. 496, 540; Glass v. Sloop Betsey, 3 Dal. 7; Rose v. Himely, 4 
Cranch, 24:1 ;• Elliott v. Piersol, 1 Pet. 328; Schriver's Lessee v. Lynn, 

2 How. 59; D'Arcy v. Ketchum, 11 How. 165; Webster v. Reid, 11 
How. 437; Nations x. Johnson, 24 How. 195; Christmas v. Bussell, 5 
Wall. 291, 305; Pennoyer v. Nef, 95 U. S. 714. And on the subject 
of service of process on a corporation ehartered in another sovereignty, 
see Railroad Go. v. Harris, 12 Wall. 65; Railroad Go. v. Whitton, 13 
Wall. 270; and Ex parte Schollenberger, 96 U. S. 369. 
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It does not follow, however, that even tbough a home court mày 
inquire into the jurisdictioa of the court of another sovereignty, 
theref ore .the parties to a litigation there are not bound in the home 
court by the prinoiple of res judicata. The two, questions are distinct 
and should not be confounded. Whether or not Taber was "such au 
agent of the défendant as that service of citation upon him would 
bind the défendant and bring it into court," was the précise question 
presented to the court in Louisiana, not only in ipsissiniis verbis by 
the defendant's exception, but by the showing of the record'; and was 
the only question open to debate ; for the proofs were apparently con- 
olusive on the merits. This question was not only decided by the 
Louisiana court, but I think rightly decided, the court holding prop- 
erly that the corporation was before it as défendant to the action, as 
well as before it for the spécial purpose of pleading to the juris- 
diction. 

Now, it is not denied that the court whose judgment I am consid- 
ering was one of gênerai jurisdiction, and, as such, compétent to pass 
upon the validity of process issued by its clerk to bring a défendant 
before it ; and there is very high authority, both in Louisiana and Vir- 
ginia, holding that when such a court passes upon a question within 
its competeney, in a litigation between two parties, those parties are 
conclu ded in every other court but an appellate one on that question. 

In the case of Verneuil v. Harper, 28 La. Ann. 893, there had 
been a proceeding by Peitel against Verneuil to revive a judgment 
obtained nine years before, to which an exception had been filed by 
Verneuil, denying his identity with the original défendant. After a 
hearing upon the proofs taken upon this issue, there had been judg- 
ment overruling the exception and reviving the original judgment. 
Upon this second judgment exécution was issued and property about 
to be sold in satisfaction by Harper, the sheriff. Whereupon Ver- 
neuil filed a pétition for an injunction, and got a rule to show cause 
why it should not be granted, to stay the sheriS's sale. The pétition 
denied the identity of pefcitioner with the défendant in the original 
judgment; that is to say, set up the same defence in the last pro- 
ceeding which had been made in the second. Peitel filed an excep- 
tion in the nature of a plea of res judicata, which the court a quo sus- 
tained. The cause went up to the suprême court of Louisiaaa, 
which, in the opinion delivered, among other things, said: 
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" The question [of identity] waa litigated at the instance of Veiueuil him- 
self; it was solemnly determined against^his pretensions; and he took no 
appeal. * * * We are bound to assume that the décision was right. The 
presuuiption in sueh cases ia in favor of the probity of witnesses and the 
intelligence of the judge. Res jxidîoatapro veritate accipitur." 

In the case of Cox v. Thomas' Adm'x, 9 Gratt. 323, Thomas had been 
a sheriff, andthere was a motion- in the circuit court of his county, by 
his administratrix, to recover from Cox, his deputy, and the sureties of 
Cox, the amount of a judgment which had been recovered against the 
administratrix for money which had been collected by the deputy on 
an exécution issued out of the county court of that county. It appeared 
from the face of the judgment that the exécution upon which the 
deputy had collected the money had issued from the county court on 
a judgment of the circuit court, although section 48, 1 Eev. Code of 
1819, p. 542, required the créditer to move in the court whence the 
exécution issued, and the record did not show jurisdiotion in the cir- 
cuit court by removal from the county court. The court of appeals 
held that removal must be presumed from the fact that the circuit 
court had given judgment. Judge Allen, in rendering the décision of 
the court of appeals of Virginia, said : 

" If the Jurisdiction of the circuit court extended over that class of cases, it 
was the province of the court to détermine for itself whether the particular 
case was one within its jurisdiction. The circuit court is one of gênerai juris- 
diction. * * * The jurisdiction of the court to take cognizance of ail con- 
troversies between individuals in proceedings at law need not (as in cases of 
limited and restricted jurisdiction) appear on the face of the proceedings. 
Where its jurisdiction is questioned, it must décide the question itself. îîor 
is it bound to set forth on the record tlie facts upon which its jurisdiction 
dépends. Wherever the subject-matter is a coutroversy at law between indi- 
viduals, the jurisdiction is presumed from the fact that it has pronounced the 
judgment; and the correctness of such judgment can be inquired into only by 
some appellate tribunal." 

And then the learned judge, after showing that the circuit court 
had jurisdiction of the subject-matter involved, went on to say as to 
the parties : 

«'The judgment in this case must be considered as conclusive for another 
reason. Both parties appeared, and the défendant eitlier submitted to the 
jurisdiction or it was decided agaiust liim. In such case, as Président Tueker, 
in Fisher v. Bassett 9 Leigh, 119, observed, the question whether the gênerai 
jurisdiction of the court over matters of that description embraced the par- 
ticular case, having been decided by its judgment, can never be raised again 
except by proceedings in error." 
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If tlie court of gênerai Jurisdiction, iu rendering a judgment, bas 
passed expressly upon the jurisdictional facts and found them auffi- 
cient, the parties and their privies are estopped in collatéral ac- 
tions to litigate the matter again. Sheldon v. Wright, 6 N. Y. 497 ; 
Dyckman v. New York, Id. éù-i. 

The courts of one state will not allow parties to show that a court 
of another state has made an erroneous décision upon issues between 
the same parties raised before and decided by it. Nurie v. Gastrique, 
8 Corn. Bench, (N. S.) 405; and S. G. in error, L. E. 4 H. of L. 
414. See, also, Drury's Case, 8 Coke, 1416; and Tarlton t. Fisher, 
Doug. 671. 

Thèse décisions are but examp[es, among many, to show that where 
a question, even a question of jurisdiction, has been once litigated 
between two parties by a court of gênerai jurisdiction, it is to be 
treated as res judicata between the same parties in every other but 
an appellate forum; and that where, in a litigation between parties 
in such a court, the question of jurisdiction over parties must hâve 
been considered, another court will présume that the court a quo did 
consider it, and treat that question as res judicata. 

No Sound reason can be given why the principle should not apply 
in a domestic court against parties to a litigation in another sov- 
ereignty, before a court of gênerai jurisdiction there. And, although 
the authorities show that the home court may look into the jurisdic- 
tion of the foreign court, both as to parties and subject-matter, yet 
they also show that the parties to the other litigation are bound by 
the principle of res judicata when they corne into the domestic court. 

While, therefore, this court is not precluded from looking boiiind 
the judgment of the court of Louisiana, and judging for itself of the 
validity of the process by which the défendant is claimed to hâve 
been brought into that court, yet that power of the court, which is 
established by the weight of the authorities, should not be con- 
founded with the very distinct question, whether the parties to a liti- 
gation in a foreign court of gênerai jurisdiction are not bound by its 
decree, on an issue raised between themselves, whether that issue be 
on the validity of process there, or on the merits. 

Though the principle laid down by Judge Allen does not apply to the 
préjudice of the power of this court to look behind the Louisiana judg- 
ment, it does apply to the plea of the défendant. If the défendant had 
not appeared by counsel as it did, the simple question hère would hâve 
been upon the validity of the process that was served there, and of 
the judgment by default that was rendered there. But, having ap- 
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péared in a court of gênerai jurisdiction, and formally submitted to 
that court the question whether Taber was such an agent as that serv- 
ice of citation upon him would bring it into court, and that court 
having decided against it the issue thus raised by itself, I am bound 
to consider the défendant estopped by the Louisiana judgment from 
retrying that question hère. 

On the whole case, in conclusion, I concur in the view taken of it 
by plaintiff's counsel in Louisiana, expressed in the language quoted 
in the brief of plaintiff's counsel hère : 

" It appears to me that the appearance, called an exception, put at issue the 
agency of Taber. The plaintifî had broadly averred in her pétition that Taber 
was the agent of the défendant ; that her contract was made with Taber as the 
agent of the défendant ; that she paid the premiums to him as agent of the 
défendant; and that the défendant had ratifled and confirmed the contract 
made by Taber, by accepting and using the premiums paid. Thèse facts al- 
leged by the plaintifE were the raaterial substance of her case; and the paper 
called an exception was nothing more than an answer and déniai of thèse ma- 
terial facts alleged by the plaintifC. That issue was tried, and proof made, 
that Taber did make the contract, and no one else did, and the premiums did 
go to the défendant. It is true that no certificate was sliown from the seere- 
tary of state, under the statute of 1877 ; but the défendant is always presumed 
to hâve complied with the law, and cannot be heard to say that he violated 
our laws by taking risks or transacting business so positively forbidden by 
law, in order to reap a reward or to avoid an obligation based upon his own 
wroug and turpitude." 

The défendant 's demurrer to the plaintiff's replication must be 
overruled. 



MocH and another v. ViRaiNiA Fiée & Marine Ins. Co. 

[Gircuit Court, E. D. Virginia. March 18, 1882.) 

Bond, C. J. This cause having been heard in the circuit court, 
then presided over by the district judge, bas been submitted to me, 
with his consent, as if on motion for a new trial. I bave carefully 
read the elaborate briefs of the parties, and fully concur in the opin- 
ion and judgment of the district judge. 



GRAVELLE V. JIINNEAI'OUS <Ss ST. LOUIS iiï. CO. îli 

Gravelle V. MiNNBAPoiiis & St. Lol'is Ey. Co. 

{Circuit Court, D. Minnesota.) 

1. Negligencb. 

Négligence is the f allure to exercise that degree of caution which a min of 
ordinary intélligeace would exercise under the circumstauces of a particular 
case. 

2. CoNTBiBiTTony Nbgligencb — Action Dbfeated. 

In case of personal injuries inflictcd by railroad cars in motion, where the 
plaintifl's négligence coatributed to his injuries, he cannot recover. 
S. Injuiiibs through Nbqliqencb of a Fellow-Seuvakt. 

A railroad company is not liable for injuries inflicted on a person through 
the négligence of a fellow-servant of such person. Fellow-servants or co-ser- 
vants, within this rule, are persons engaged in the samecotnnion service under 
the same gênerai control. Where one servant is invested with control or supe- 
riority over another with respect to any particular part of the business, they 
are not, with respect to such business, fellow-servants within the meaning of 
the law. 

4. Emplotbr and Employé — Oontract — ^Legal Implications. 

When a person enters into the service of another he assumes ail the ordinary 
rislis incident to the employment, and thé employer agrées, by implication of 
law, not to subject the servant he employs to extraordinary or unusual périls 
or dangers, and that he will furniah the employé with reasonably safe and 
convenient machinery with wliich to perform his duties. 

5. Kailkoad Companiks — Phbsumptions as to Employés and MACHmBUY. 

The law présumes that railroad companies employ for their service persons 
of reasonable competency and fltness for their duties ; and this pre.sumption 
exists till the company is notlfled of their incompetency and unfltness. The 
same rule substaatially applies to the question of the sufflciency of the ma- 
chinery employed. 

At Law. 

Action for damages for personal injuries sustained by an employé 
through alleged négligence of a railroad company. Pending on mo- 
tion for new trial. 

C. K. Davis and A. B. Jackson, for plaintiff. 

J. D. Springer, for défendant, 

MoCkaby, C. J., (charging jury.) The case which you are now 
called apon to consider, so far as the facts are concerned, is one in 
which Mr. Jeremiah Gravelle, the plaintiff, allèges that he has been 
injured in his person by the négligence of the défendant. You will 
see at a glance that the main question is a question of négligence. 
and that question you are to consider in the light of what I shall 
say to you concerning the law. 

The plaintiff claims that he was employed as a laborer in the yards 
of the défendant, the Minneapolis & St. Louis Eailway Company, at 
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Minueapolis ; that while in their employaient (I think it was some 
time in November, 1879) he was ordered by the assistant yard-master 
of the Company (Mr. McCummings, I think, is the name) to make a 
coupling between an engine and tender and a certain freight car 
standing upon one of the tracks in that yard. He claims that, under 
the circumstances of the case, this was a duty whieh was extraordi- 
narily and unusually dangerous and hazardous, and that on account 
of the négligence of the assistant yard-master, Mr. Cummings, in 
ordering him to make the coupling under the circumstances, and in 
failing to give an order or signal to check the speed of the approach- 
ing engine, he was injured without any fault or négligence on his own 
part. He also claims that the assistant yard-master, and the engineer 
who was in charge of the engine and tender, were négligent, unskil- 
f ul, and unfit persons for their places, and that the défendant, the rail- 
road Company, had knowledge of the fact. He also claims that the 
machinery was not in proper condition, because the tender which he 
was required to couple to the freight car had no coupling link upon 
it. Thèse are the facts upon which the plaintifif relies, which he 
claims to hâve established before you. 

On the part of the défendant it is elaimed, in the first place, that 
their agents were not négligent; that the engine and tender were 
approaching the freight car at about the usual rate of speed, and not 
at an extraordinary or dangerous rate ; that the duty which theplain- 
tiff undertook to perfonn in that case was not unusually hazardous 
or dangerous ; and that tbere was no négligence on the part of the 
assistant yard-master in ordering him to do the duty under the circum- 
stances, nor on the part of the engineer in running the engine up to 
the freight car. Défendant further claims that if there was négli- 
gence on the part of any of its individual agents, it was négligence 
of a fellow-servaut employed in the same common service with the 
plaintiff, and that, therefore, the plaintiff cannot recover ; thelaw being 
that the employer, the railroad company, is not liable, is not respon- 
sible, for injuries which one of its servants may receive on account of 
the négligence of another fellow- servant employed in the same com- 
mon service with the party injured. 

As tothe defeet in the machinery by reason of the absence of the 
link from the tender, the défendant claims that that was not a defeet ; 
that it was not unusual to use tenders that had no links attached to 
them; that it was common toleave them inside the tender or lying 
upon the track to be picked up and used as occasion may require. 

Thèse are the issues upon which you hâve heard the testimony. It 
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is your duty to consider it impartially and caref ully, and to reach your 
conclusion upon the questions of fact and find a verdict, in the sight 
of the law as I shall now endeavor to explain it. 

As I hâve already said, the controlling question is a question of nég- 
ligence. But I should hâve said to you, however, that auother defence 
of the défendant is that the plaintiiï himself was guilty of négligence 
which contributed to his injury. Négligence is the failure to exercise 
that degree of caution which a man of ordinary intelligence would 
exercise under tbe circumstances of aparticular case. The degree of 
care which is required of a man is measured by the circumstances by 
which he is surrounded, by the nature of the duties in the perform- 
ance of which he is engaged. What would be ordinary care and pru- 
dence under one set of circumstances, might be négligence undér 
another set of circumstances. As, for example, if a person is travel- 
ing along the public highway, with his vehiele, at an ordinary rate ôf 
speed, and no unusual circumstances to excite caution or induce care, 
in that case a very slight degree of care may be considered sufficient ; 
while, on the other hand, if he is engaged in eoupling cars upon a 
railroad, where there are a great number of cars and engines, the very 
nature of his employment requires greater care and attention than 
would be required under other circumstances. 

Your first inquiry, then, may be as to whether the plaintiiï was 
guilty of any négligence or any want of ordinary care and prudence 
on the occasion of the accident. If you find that he was guilty of 
négligence which contributed to his injury, the law is that he cannot 
reeover, and you will not be required to go any further with your in- 
vestigations. But if you find him not guilty of contributory négli- 
gence you will then proceed to consider the other points. 

You must find that the accident and injury were the resuit, not of 
the négligence of a fellow-servant engaged in the same common serv- 
ice with the plaintiff. And it is necessary for me to explain to you 
what is meant by the rule which I hâve stated. A fellow-servant or 
00 servant, within the meaning of this rule, is a person engaged in 
the same common service under the same gênerai control of the party 
injured. I believe it is not contended in this case that there is any 
question but that the engineer upon the engine that was attached to 
the tender and the plaintiflf were fellow-servants ; so that the ques- 
tion, if you come to it, will be a question as to whether the accident 
was caused by the neghgenee of the assistant yard-master ; for it is 
«laimed that he was not a fellow-servant within the meaning of the 
rule which I hâve given you. But I will come to that presently. 
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After you bave considered the question of coutributory négligence, 
yoa will then inquire whether the braking (coupling?) was dono 
under the direction of the assistant yard-master, and in his présence, 
so that it was his duty to regulate the movements of the approaching 
engine. And hère there is some confliot in the testimony, and a 
question of fact for you to décide. 

It is elaimed by the plaintiff that the assistant yard-master, Mr. 
McCummings, was présent and gave the order to do the coupling, 
and was there as the engine and tender approached the car, so that 
if it was coming at a rate of speed dangerously rapid he muet hâve 
seen it, and it was his duty to bave given a signal to check or slacken 
the speed. On the part of the défendant the claim is thait Mr. 
McCummings gave a gênerai order to the orew, of which the plaintiff 
was one, to make the coupling; that having given it he walked down 
the track and went off about his business in some other part of the 
yard, and that he was not présent at the time the engine came down 
to be attached, &o that he was not directing the coupling, and that 
it was not his duty under such circumstances to notice the rate of 
speed at which the engine was approaching, or give a signal to check 
the engine if it was approaching too fast. 

Of course you will inquire whether the engine and tender did ap- 
proach at an unusual rate of speed. If you find that it did not ; that 
it came up at a usual rate of speed ; and that everything was done in 
the usual way, — then there was no extraordinary péril, and no négli- 
gence on the part of the assistant yard-master, and no négligence on 
the part of ,the défendant, unless you find négligence on account of 
the absence of the link. But we will corne to that afterwards. But if 
you find that there was négligence in the manner in which the engine 
and tender were brought up to be coupled onto the freight car, then 
you will consider this question : as to wheLher Mr. McCummings was 
there présent, and giving directions as to the manner of coupling, so 
that it was his duty to see what was going on, and give directions to 
check the speed of the approaching engine. If you find that he was 
there, and giving directions, and that his attention was directed, or 
ought to hâve been directed, to the approaching engine, and that he 
failed to give the proper direction to check its speed, and if you find 
that it was négligence on his part which resulted in injury to the 
plaintiff without any fault on the part of the plaintiff, then you will 
come to this question which I hâve stated to you: whether Mr. 
McCummings, the assistant yard-master, was within this rule which 
I stated, — that is, whether he was a fellow- servant engaged in the 
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same common service witb the plaintiff, or wliether he was there on 
the part of the company. And you may be governed by the following 
rule : "Fellow-servants, within the meaning of the law, are such as 
are employed in the same service, and subject to the same gênerai 
contract. But if a railroad company sees fit to invest one of its 
servants with control or superior authority over another with respect 
to any particular part of his business, the two are not, with respeot to 
such business, fellow-servants within the meaning of the law. One 
is, in such a case, subordinate to the other, and the superior stands 
in place of the corporation." So, if you find, in your investigations, 
that the plaintiff was injured by the négligence of its assistant yard- 
master, then you will inquire whether the plaintiff was a subordinate 
with respect to the duties which he was then performing, — if he was 
under the control and direction of the assistant yard-master, by the 
rules of the railroad company, in the performance of the duty which 
he was then performing. If so, I charge you as a matter of law that 
they were not fellow-servants within the meaning of the rule. 

Now there is another question in the case upon which there is, per- 
haps, some conflict of testimony. It is alleged by the plaintiff that 
thèse two officiais, the assistant yard-master and the engineer in 
charge of the engine and tender, were both négligent, incompétent, 
and unfit persons for the positions which they held, and that this 
was known to the défendant; and that it was guilty of négligence in 
employing them, or continuing to employ them; whereby the plain- 
tiff bas a right to complain that he was injured on account of that 
négligence. Upon that subject the law is that when the plaintiff 
entered the service of the railroad company he assumed ail the ordi- 
nary risks incident to the employment upon which he entered. He 
knew that he was entering upon a dangerous business, and therefore 
assumed ail the risks ordinarily incident to the performance of the 
duties that he undertook to perform. On the other hand, the rail- 
road company agreed, by the implication of the law, that they would 
not subject him to extraordinary or unusual périls or dangers; and, 
among other things, they agreed that they would employ for service 
with him persons ùf reasonable competency and fitness for their du- 
ties, and he had a right to expect that. The law présumes, however, 
that the railroad company, in employing its servants, exercised usual 
care and prudence, and if the plaintiff seeks to recover on the ground 
that it f ailed in that respect, it is incumbent upon him to prove this : 
lu the first place, that thèse servants were incompétent and unfit per- 
; sons; and, in the second place, that the railroad company had notice 
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of that, either wlien it employed tliem, or at some time before the 
happening of this injury to the plaintiff. If there is no proof beforo 
you that the railroad company had any such notice ; if at the time of 
employing thèse persons they had no reason to believe that they were 
incompétent, — then the plaintiiï cannot recover upon the ground that 
thèse parties complained of were known to be incompétent and unfit 
perEons. 

The dame rule substantially applies to the question of the suffi- 
ciency of the machinery. The railroad company agrées, when they 
employ a man to work for them, that they will furnish him with rea- 
sonably safe and convenient implements and machinery with which 
to perform his duties. If theyfail in this, and the employé isinjured 
on that account, and without fault of his own, they are liable. As I 
hâve said before, the only question hère with regard to the machinery 
is whether the absence of the link from the tender is such a defect in 
the machinery as the plaintiff had no reason to apprehend ; whether 
it was an unusual thing, and in conséquence of it the plaintiff was 
subjected to extraordinary dangers and périls. If you find that it 
was not unusual to bave the links left off the tender, then the plain- 
tiff, of course, was bound to be advîsed of that fact, and cannot re- 
cover upon that ground. But if you find that it was the duty of the 
railroad company always to hâve the link on the tender, and that the 
failure to do that was to leave the machinery in an unusually dan- 
gerous condition, the fact would gjve the plaintiff the right to re- 
cover. 

At the request of the defendant's counsel I instruct you to find 
epecially upon the following questions : 

(1) Was the assistant yard-master a compétent person for that position 
■\ 'hen employed and put to work by the défendant as such assistant yard-mas- 
ter ¥ (2) At the time of the injury in question was the assistant yard-mas- 
ter an unsuitable and incompétent person for that position, to the knowledge 
of the défendant? (3) When employed and put in charge of the engine in 
question, was the engineer, Mr. Dean, a compétent person for that position ? 
(4) At the time of the injury in question was the engineer in charge of the 
engine in question an incompétent and unsuitable person for that position, to 
the knowledge of the défendant ? 

If you find for the plaintiff, you will come to the question of dam- 
ages. This is a question very largely in your discrétion, limited only 
bj' the duty which devolves upon you not to find excessive or unrea- 
Bonable damages. You will, if you come to this question, bave to 
consider the nature and extent and permanency of the plaintiff 's ir- 
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juries; bis ability to earn a living since the receiving of the injury 
in question as compared with his ability before that time; his pain 
and suSering, both mental and pbysical. There ia no testimony as 
to any expansés for surgeon' s services bere, and therefore you will 
not take them into considération ; but, upon ail the testimony before 
you, if you find for the plaintiff, you will find in such a sum as you 
shall think reasonable and proper. 

Then followed directions as to the forma of the verdict and spécial 
findings, and request to the jury to canvass one artother's views thor- 
oughly. 



YouNG and others v. Donn and others.* 

(Circuit Court, E. D. Texas. February, 1882.) 

1. TiTi/E— Ejectment. 

In cases of ejectment plaintiff must recover on the strength of hig own title, 
and that title muât be a légal one. An équitable title will not suffice to main- 
tain ejectment in this court, though it may in the courts of the state under the 
proceedings authorized by the state statutea. 

Sheirburn v. De Cordova, 24 How. 423. 

2. Paktnekship ih Lajstds. 

The holder by conveyance or bequest of one partner's share in the lands of a 
partnership cannot maintain ejectment for it ; his remedy is in equity. 
Clagett v. EUbume, 1 Black, 246. 

3. BSTOPPEI,. 

The déclaration of a stranger cannot operate as an estoppel upon the dé- 
fendant. 

Lyle é Thomas, for plaintiffs. 

Mr. Walton, for défendant Dunu. 

Paedee, g. J. Plaintififs, as devisees by last will and testament 
of S. G. Golville, bring this suit against Mary H. ûunn and the Hous- 
ton & Texas Central Railroad Gompany to recover the undivided half 
of certain 320 acres near Dennison, in this state. Défendant Mary 
H. Dunn bas pleaded not guilty, but the railroad company does not 
appear to bave pleaded at ail, though counsel assents that a gênerai 
déniai bas been entered for the Company. But of this hereafter. De- 
fendant Dunn has also pleaded adverse possession, and the stàtute 
of limitations of three, five, and ten years, and has also entered 
claim for improvements. Plaintiff and défendant Dunn bave filed 
a stipulation waiving a jury, and the case has been tried by the 

*Reported by Joseph P. Hornor, Esq. , of the New Orléans bar. 
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court. Plaîntiff proves a patent from the republic of Texas of date 
December 2, 18él, of the entire tract to James A. Caldwell. He 
proves next a letter which bas been probated as a will of James A. 
Caldwell, of date March 21, 1842, which is in thèse words: 

"Mr. S. C. Col ville: ïhe business that we hâve been doingnever having 
been committed to writing, knowing, as we do, the uncertainty of lit'e, I give 
you this statement of our verbal understanding: First, ail the land that is 
connected at Shawneetown which may be owned by either, or in the name of 
any other, is now the property oî both as company stock. Also ail the claims 
that is in your hands that is not located is also joint stock. Also ail the ani- 
mal stock is the saœe that is at Shawneetown. AU property that is khown to 
belong to yourself and myself at that place is joint stock, (except a negro girl, 
Louisa, to which I hâve no claim.) Also ail the money that we may hâve 
there, or any debts that you or I may hâve in our trading since you went to 
that place. And, further, as I hâve had trading in Austin, Travis county, it 
will also be understood that ail my trading there was on the same principle; 
ail the lands that I may hâve, or town lots, or outlots, or houses and lots, or 
any negroes that may be in my name, or chattels or any interest that I may 
hâve in the trading house of Edington, them and each of theni is joint stock 
betwixt yourself aud myself. Now, as life is uncertain, I want you, in case of 
accident, to be my agent in fact and entire; I want you to hâve the free use 
of ail my share of this property in case of my death for your natural lif e-time, 
and at your death it to go to the oflfspring of my only blood relation, now in 
Texas; that is, Jane McFarland, the wife of Jacob McFarland. ïhese, with 
other requests that you kn6w,I leave with you, hoping that you will not hâve 
this melancholy duty to perform, and that again we will meet and ex change 
the hopes for long life and friendship. 
" Yours in friendship, 
fSigned] J. A. Caldwell. 

"S. C. Colmlle." 

Plaintiff next offers last will and testament, duly probated, of S. C. 
Colville to plaintifFs, and then certain dépositions showing insanity, 
infancy, and coverture of the vàrious plaintiff s, running baek and 
covering many years. The défendant proves possession for 20 odd 
years and improvements. 

The difficult question for plaintiffs arises under that so-called will 
of Caldwell, which is a necessary link in the plaintiffs' chain of title. 
There seems to be no question that in cases like this of ejectment the 
plaintiff must recover on the strength of his own title. Nor oan there 
be any doubt that that title must be a légal title. 

An équitable title will not suffice to maintain ejectment in this 
court, thongh it may in the courts of the state under the proceedings 
àuthorized by the state statutes. See Sheirburn v. De Cordova, 24 
How. 423. 
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The letler given in full herein has been duly prob^ted as Caldwell's 
will; and the question is whether that letter, as the will of Caldwell, 
conveys the légal title of the lands in controversy to Colville. Goun- 
sel claim that the intention to eonvey is apparent, and that the rule 
is that the intention must govern if not contrary to law. 

I concède the law, but I do not find in the will any intention ex- 
pressed by Caldwell, in teohnical or uutechnical language, to eonvey 
or bequeath anything but his own share of certain company or part- 
nership property, and that share is bequeathed to Colville for life, 
remainder to Mrs. McFarland. There is no gênerai bequest or uni- 
versal legacy in the instrument. The balance of the will is merely 
the déclaration of a trust in the testator and in Colville, of company 
property, and does not imply or express any désire or intention to 
eonvey or bequeath such company property to any person whatever. 
But giving it the effect of a conveyance or bequest, then it is in its 
broadest sensé a conveyance or bequegt to the partnership, and 
Colville, as a partner, took only an équitable title. For a case in 
direct point s&e Glagett v. Kilburne, 1 Black, 346. The whole letter 
was, probably, only designed by the writer to furnish Colville évi- 
dence of the partnership, and the extent of the partnership property ; 
at least, that is a fair inference from the total absence of ail the words 
usual even among the most ignorant when attempting to make a 
will, and Caldwell was not an ignorant man. 

The case would be stronger if plaintiffs were suing for Caldwell's 
haïr of the tract ; for the life estate of that is, perhaps, conveyed by 
the letter or will to Colville. 

Counsel claim that if the will does not make a légal title for plaintiffs, 
then, as it déclares ownership in Colville of the undivided half of the 
tract in question, that it in some way opérâtes so that plaintifEs can 
maintain légal title by estoppel. 

I cannot see how the défendant is estopped by the déclaration of a 
stranger. The défendant does not claim or prove any title undôr 
either Caldwell or Colville, or anybody else. But if she is estopped, 
that does not help us out of the difSculty, which is that the plaintiff 
must recover, if at ail, on a légal title suffieiently proved. 

As to the railroad company, either an answer has been filed, in 
which case no judgment by defaiilt can be rendered, nor any other 
judgment for plaintiffs, as they hâve failed to prove title ; or no an- 
swer has been filed, and the company is in default, in which case I 
can render no judgment against, the company, as there is no ^aiver 
of jury on its behalf . 
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I find no answer in the record for the company, but eounsel for 
Dunn says, in his brief submitted, that one bas becn filed at some 
time in the case by Hancock & West, attonieys for the railroad com- 
pany ; but, as shown above, it is immaterial for this décision. Let a 
judgment and a finding of "not gailty" be entered in favor of de- 
fendant Dunn, with costs. 



EUNDEL V. LiPB Ass'n OF AmEETCA,* 

{Circuit Court, K D. Louisiana. February 23, 1882.) 

1. CoHPOHATioNS— Liquidation. 

Creditors of a corporation, who are at the same time members of it, as 8uch 
membera hâve assented to the laws of the state of its création, whicli control 
the settlement of its affairs, upon its being dissolved ; i. e., they hâve assented 
that the offleers by ■rtrhom, and the place and manner, shall be such as the laws 
of that state orovide. The eflect of this contract and assent makes the terri- 
torial extent pf the authority of the person charged with the liquidation co-ex- 
tensive with the authority of an assignée in bankruptcy, or a receiver of a 
national bank, springing from the territorial eflect of a national law. 

G. L. Hall, A, Goldthwaite, and W. S. Relf, for Superintendent of 
Insurance. 

Gus. A. Breaux, Harry H. Hall, and Herman B, Magruder, for 
Louisiana creditors. 

BiLLiNGS, D, J. The défendant was a mutual life insurance corpo- 
tation, created and domiciled in the state of Missouri, but having 
agencies and transacting large business under its charter in this state 
and other states. Ifc bas a large fund in this state now in the hands 
of the receiver in this cause. The défendant Williams is a statutory 
officer of the state of Missouri, who, according to the charter of the 
corporation, upon its dissolution had vested in him ail its property, 
and is charged with the duty of wînding up its aiïairs. Relfe v. Run- 
die, 103 U. S. 222. The opération of this statute of Missouri, 
under the ruling of the suprême court, is that each policy-holder — no 
matter where he résides — signing the constitution of the corpora- 
tion, thereby assents to ail of the provisions of the statutes of the 
state where the corporation is created, ineluding that which vests ail 
its property in the superintendent, and gives him authority to wind 

♦Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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up its affairs. The corporation has been dissolved, and défendant 
Williams is in possession of its assets in Missouri under a decree 
rendered in a cause which was commenced prior to this cause. 

The contention is on the part of tho complainants that as to the 
funds in the hands of the receiver the Louisiana creditors hâve a 
préférence for payment, or at least the right to hâve them retained 
hère in the hands of the receiver as security that the amount due 
them will be paid. The claim on the part of the superintendent is 
that, under the law creating the corporation, the afifairs, and the whole 
of them, should, upon its dissolution, pass into hia hands as au officer 
of the state of Missouri. 

The Louisiana creditors are such only by virtue of being policy- 
holders, and the Company is a mutual one. They are, therefore, stock - 
holders, liable to become debtors in case there should be a deficiency 
of total assets over the debts, and capable of becoming creditors in 
case there should be an excess. As matter of fact, in this case, 
they will be creditors. But they are creditors only by virtue of being 
members of the corporation. It must be that as members of a cor- 
poration they hâve assented to the laws of the state of its création, 
■which, upon its being dissolved, control the settlement of its afïairs ; 
i. e., they hâve assented that the oflScers by whom, and the place and 
manner, shall be such as the laws of the state of Missouri preseribe. 

There must be a common method by -which the amount due by or 
to eaeh policy-holder shall be ascertained, and this must be done by 
a common représentative. This is the contract to which the plain- 
tiffs bound themselves when they subjected themselves to the opéra- 
tion of the organic law of the corporation by becoming members of 
it. They cannot, therefore, now ask the court to protect them in the 
exercise of a right which they expressly relinquished. The efîect 
which is wrought by this contract and assent to the laws of the state 
of Missouri makes the territorial extent of the authority of the 
superintendent to administer co-extensive with the authority of an 
assignée in bankruptcy, or a receiver of a national bank, springing f rom 
the territorial effect of a national law. 

The decree must, therefore, be for the défendant Williams, as su- 
perintendent, directing the receiver, Fell, to turn over to him ail the 
property of the corporation to be administered under the laws of the 
state of Missouri, and remitting the complainants to the court which 
decreed the dissolution. By reason of the consent which has been 
given in this cause, it must provide that before this is done ail the 
v.l0,no.7— 46 
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expenses of the administration up to tfais time, including the compen- 
sation of the receiver, Fell, and tlie costs in this cause, be paid by the 
défendant Williams, as trustée. 



Case, Eeceiver, v. Small and others.* 
{Circuit Court, E. D. Louidana. July 14, 1881.) 

1. NATIONAIi Bank— OOMPTBOLLEB OF THE CURRENOT — RbT. 8t. § 5234. 

The oomptroller of the currency has no power to compound or aettle claims 
of a national baiik against its debtors ; that requires the àuthority of the court, 
imder Rev. St. § 5234. Quœre, can he direct their discontinuance t 
2. National Bank— Liabilitt of Stockholdebs— Rbt. St. 5151. 

Under section 5161, Rev. St., owners of stock in a national bank are liable 
for its debts, and persons who hold themselves out or allow themaelves to be 
held out as owners of stock, are also liable, whether they own stock or not. 

John D. Rouse and William Orant, for complainant. 

Thomas J. Semmes and Robert Mott, for défendant I. K. Small. 

P.ARDEB, G. J. This is a suit brought by the receiver of the Cres- 
cent City National Bank against the défendants to compel the contri- 
bution of 70 par cent, on certain 50 shares of the stock of said bank, 
under the assessment of the comptrolier of the currency, by virtue of 
section 5151, Eev. St. 

It seems that, just prior to the failure of the bank, Keenan, one 
of the défendants, through a broker, sold 50 shares of the stock. 
They were purchased by I. K. Small, and paid for by him, as he says, 
fbr and on account of his sister. Miss E. M. Small, and were traus- 
ferred on the books of the bank by Keenan to Miss Small. 

The plaintiff claims that this transfer, so far as the putting of 
the stock in the name of Miss Small is concerned, was a sham, a 
simulation, and that I. K. Small was the real purchaser; that this 
simulation was resorted to to avoid the liability of stockholders under 
the laws of the United States. 

It is shown that Miss Small résides in Maine ; that she was spend- 
ing the winter hère, and was and is of no peeuniary respousibility, 
and was without means of her own to make the purchase, requiring 
$1,500; that I. K. Small paid the purchase price, and, so far as it 
appears, has never been reimbursed. An examination of the évi- 
dence of I. K. Small, taken in a former case, in relation to the same 

*Kopoited by Joseph P. Hornor, Eaq., of the New Orléans bar. 



CASE V. SMAIili. 723 

stock, and of his answers filed in this oase, leave no other conclusion 
in my mind than that the interposition of Miss Small was a sham, 
and that I. K. Small was the real purchaser and owner of the stock. 
In his first examination his answers were evasive, when if the facts 
had heen in his favor they could, and undoubtedly would, hâve been 
clear and responsive. Hère is a sample : 

Question. Has she (your sister) ever reimbursed you for the payment on this 
stock that youmade? Answer. Notentirely. No, sir. Q. Has she reimbursed 
you any part of the paymént? 4. Yes, sir. Ç. How much? A. Well, Tdon't 
remember that. Q. When did she make any such reimbursement? A. Ithink 
it was in 1874, she jgave me something. Ç. Howmuch? 4. Itwasnotvery 
much ; it was a small amount. Q. Was it ten dollars ? A. More than that. Q. 
Tell us, as near as you caii. A. Thirty dollars or forty dollars. Q. In what 
inanner did she make such reimbursement to you? A. In présents. 

Again : 

Question. New is it not thefact thatyou bought that stock foryourself, and 
put it in your sister's name in order to avoid some liability ? Answer. I bought 
the stock at that time with her knowledge and consent, and told her of it at 
the time I bought it. Q. Suppose that the bauk had not f ailed, would you hâve 
transferred that stock to lier, and given her the ownership of it, or would you 
hâve considered it as belonging to yourself ? A, The stock was ne ver trans- 
ferred at ail ; it was taken f rom the broker and given to her ; it was never trans- 
ferred to my knowledge. Q. Did you not buy that stock for your own account, 
and with the intention bf speculating in it for your o vvixbeneflt ? A. I told the 
broker at the time that I bought that stock to put it in the name of E. M- 
Small. Last question repeated. A. It is possible I may hâve enjoyed some 
beneflt from that stock. 

In the answer filed to the interrogatories in this case défendant 
Small is not so evasive, but he is by no means as candid as he might 
hâve been if the actual facts would hâve warranted. And now, in 
his answer, he admits to an ownership of one-seventh, which was in 
nowise hinted at in the first évidence. 

In defence it is first urged that the transaction was hona fide, and 
that Miss Small was the real purchaser and owner of the stock. The 
facts are against this defence. 

Next, that I. K. Small, knowing that the bank was in failing cir- 
cumstanees, had a right to donate the money to his sister, and with 
it purchase the stock and put it in her name. 

This is a doubtful proposition, but conceding it, for this case, the 
facts wiU not bear out this defence. In the évidence given by Small, 
above quotedv'the purchase was for account of his sister, and she had 
reimbursed him in part of the purchase price ; and, besides, no such 
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defence is pleaded. Then it is urged, as well as pleaded, that the 
letter of récent date from the comptroUer of tlie currency to Robert 
Mott, Esq., stating that a final dividend to the creditors of the Crescent 
City National Bank had been declared, and was now payable on sign- 
ing receipt and returning certificats of indebtedness, operated in 
abatement of this suit. I find no authority for this position. The 
statutes give the comptroUer no such authority to so inferentially 
stop suits. Perhaps he might direct the receiver to discontinue, but 
to compound and settle claims requires the authority of the court. 
Eev. St. § 5234. To discontinue the direction should be positive. 

And, finally, it is argued that under section 5151, Eev. St., no per- 
son can be made liable unless at some time or other he has been a 
stockholder of record, and been held out to the world as such. The 
law seems to be settled now that the owners of stock are liable under 
that section. 

At the same time, those persons who hold themselves or allow 
themselves to be held out as owners of stock, are liable whether they 
own stock or not. It would seem that the rules relating to the own- 
ership of national bank stock are about the same as apply to part- 
nerships, Eeal partners are liable though not publicly known as part- 
ners, and persons who allow themselves to be held out as partners are 
liable though they hâve no real interest. 

The case of Davis v. Stevens, decided by Chief Justice Waite, 17 
Blatchf. 259, is a case directly in point. See, also, National Bank v. 
Case, 99 U. S. 628. 

Let the accompanying decree for complainant be entered : 

DEOEEE. 

This cause came on to be tried at this term as to the défendant I. 
K. Small, and was argued by counsel, and thereupon, upon considéra- 
tion thereof, it was ordered, adjudged, and decreed as foUows, viz. : 

That said défendant I. K. Small was, at the time of the failare of the 
Crescent City National Bank, on the fourfceenth day of March, 1873, 
the owner of 50 shares of the capital stock of said bank, of the par 
value of $100 each, then registered and standing on the books of said 
bank in the name of E. M. Small. And it is further ordered and 
decreed that said Frank F. Case, in his capacity as receiver of said 
Crescent City National Bank of New Orléans, do hâve and recover 
from the défendant I. K. Small, as owner of said shares, 70 per 
centum of the par value thereof, to-wit, the sum of $3,500. And it is 
further ordered, adjudged, and decreed that said défendant pay the 
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costs of this suit to be taxed. And it is further ordered, adjudged, 
and decreed that complainant hâve exécution against said défendant 
to enforce the payment of the sum so decreed to be paid and costs. 

Note. A receiver, appointed under the provisions of this act, may com- 
promise, donbtf ul debts " on the order of a court of record of compétent jurisdic- 
tion." Jn re Platt, 1 Ben. 534 ; and see, generally, Kennedy v. Qihson, 8 Wall. 
498; -BanA, of Bethél v. Pahquioque Bank, 14 Wall. 383; Bank v, Kennedy, 16 
Wall. 19; Chemical Nat. Bank v. Bail(^, 12 Blatchf. 480; Cadle v. Baker, 20 
Wall. 650; Harriey v. Lord, 10 Fed. Hep. 236; Fifth Nat. Bank v. Pittsburgh 
& C. S. R. Co. 1 Fed. Kep. 190. The liability of stockholders of a national 
bank for its debts is several and not joint. Nat. Bank v. Knox, 2 Morr. 
Trans. 248. It is that of principals, not of sureties. Hobart v. Johnsoni 6 
FED. Rep. 493.— [Ed. 



MoKay v. Irvinb. 
(Circuit Court, N. D, Illinois. February 22, 1882.) 

1. Hobse-Racikg — Négligence — Foui. Riding — Liability op Owneb. 

The owner of a horse entered for a race takes ail the risks incident to the 
race : and if a horse is intentionally fouled, or pnrposely runs against or inter- 
fères with a competing horse in the race by the rider, the employer of such 
rider is liable for damages for any injury which results. 

2. SaMK— FOUL lilDISG, WhAT is — RiDBRS — RULE OP DUTY. 

If a jockey attempts to tako the track ahead of another horse before his 
horse )? a ciear length ahead of the other horse, or if he crowds the other horse, 
so as w impede him, or compels his jockey to hold him in, or change his course 
to avoid a collision, it would be foui riding; and the fact that the rider who 
attempts a foui runs as great risk to himself and his horse as he imposes on 
his competitor, will not justify him in attempting a foui. 

3. TlilAL — CONPLIOT OF BtIDENCE — PROVINCE OP JUHT. 

In case of a conflict of évidence the credence to be given to the testimony of 
a witness is for the jury to détermine. 

4. Meas^re of Damages. 

In an action for damages for the death of a horse, caused bythe collision of a 
competing horse in a horse-raoe, the damages must be estimated at what is 
shown by the évidence to hâve been the value of the horse killed. 

M. 0. Lewis and W. I. Culver, for plaintiff. 

S. K. Doiv, for défendant. 

BLonoETT, D. J., (char ging jury.) Gentlemen of the jury, this is a 
suit for damages alleged to hâve been sustained by the plaintiff from 
the wilful or négligent act of the defendant's servant. The plaintiff 
çlaims that on the twenty-fifth of June last he was the owner of the 
thoroiighbred stallion known as "Wolverton;" that thia horse was 
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enteired for a race that day at the Chicago Dri%'ing Park, near thia 
city, competing with eight other horses for a purse offered by the 
Driving Park Association; and that the défendant was also tbe owner 
of a mare called the "Belle of Nelson," entered in the same race; 
that in the second heat of this race the defendant's mare, ridden by 
his servant or employé, was, by intention or négligence of the jockey 
or rider for the défendant, foully ridden against the plaintiff's horse, 
whereby the latter was thrown and killed. 

The défendant dénies thât his mare was either intentionally or 
negligéntly ridden agàînst the plaintiff's horse, and dénies that the 
death of the plaintiff's horse was caused by any act of his jockey or 
rider. 

If you hâve no knowledge of horse-racing, other than that devel- 
oped by the proof in this case, you must see that in a race like this 
a horse is necessarily exposed to great hazard and péril. In the first 
place the horses are mostly ridden by boys, who can do little in the 
way of guiding or controUing them, and whose chief office would 
seem to be to urge them with whip ànd spur to the top of their 
speed ; and in the second place the horses themselves are high-strung, 
nervous, and excitable, and with so many competitors as there were in 
this race, on a comparatively narrow traok, not running in a straight 
line, but around a parallelogram with curved or rounded corners, so 
that at least four tums must be made, there must be great risk of 
collision, espeoiailly at thèse tums, even when the horses are fairly 
and carefully ridden; and those risks the owner of a horse, starting 
in a race, must be presumed to take, — that is, he takes ail the risks 
of accident incident to the race. But if a horse is intentionally fouled, 
— if it is purposely ran agaihst or interfered with by the rider of an- 
other horse,— the employer of the rider who so fouis him or interfères 
with him is liable for damages ; and, so too, each rider is bound, as 
far as possible, to keep his horse from fouling with another, and his 
employer would be liable for any palpable or clear act of négligence, 
whereby a foui was occasioned; but I can hardly imagine a case 
where there would be liability for négligence except where the rider 
was incompétent. The owner starting his horse in a race is bound 
to hâve a rider who is compétent, to such an extent as is necessary, 
to sufficiently manage and control the horse for the purposes of the 
race, and the owner who starts his horse in a race with a rider in- 
compétent to perform the duties of so guiding and controUing the 
horse, might be held liable for the conséquences of his rider's incom- 
petency. This question, however, does not arise in this case, as 
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there is no charge that the defendant's jockey was not competeEt for 
the service and duty assigned to him. 

The foui complained of in this case is charged to hâve consisted 
in an attempt on the part of the rider of the Belle of Nelson to take 
the track ahead of Wolverton before his mare was far enough ahead 
of Wolverton to enable her to draw in front of him without collision. 
You can readily see if a jockey attempts to take the track ahead of 
another horse before his horse is a clear length ahead of the other he 
runs great risk of coUiding with the other horse; and if he does so 
coUide, or if he crowds the other horse so as to impede him or com- 
pel his jockey to hold him in or change his course for the purpose of 
avoiding a collision, it would be unfair, and therefore would be foui 
riding; but there may be a casé where there is a clear space between 
the horses sufficient to justify the foremost one in attempting to take 
the track, and yet at the moment the jockey of the foremost horse 
attempts the maneuver the rear horse may be pushed or rushed sud- 
denly up, in which event a collision may occur by the act of the 
rider of the rear horse. 

You will also bear in mind that so far as danger is concerned the 
rider who attempts a foui runs as great risk to himself and his own 
horse as he imposes on his competitor, because it is impossible to tell 
in advance who may be the sufferer. But this fact does not justify 
a jockey in attempting a foui on the ground that he risks as much as 
his competitor. « , 

So much as to the rule of duty and obligation which each rider and 
the employer of the rider assumes in a race like this, and is bound 
to observe towards his competitor. 

The plaintiff has given proof tending to show that his horse had 
the second position in the second beat — that is, that hè was started 
under the wire next to the horse that had the pôle, and that he main- 
tained that position and was a little behind Nero, who had the pôle, 
and that the Belle of Nelson was a little ahead of the plaintiff's horse 
up to and at the first turn, which was from 160 to 200 yards from 
the wire ; that at this point the Belle of Nelson was reined in to the 
left onto the plaintiff's horse, and, in attempting to pass ahead of him, 
tripped him, and he fell and was fatally injured. The testimony 
on the part of the plaintiff tends to show this state of faots. This 
testimony cornes from persons who were spectators of the race, and 
who, from différent positions or stand-points of observation, saw, or 
think they saw, the movements of each horse, and saw acts on the 
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part of defendant's rider whicli, if true, would show an intentional 
fouling of plaintifs horse. 

The défendant has given proof tending to show that his mare was 
in the lead well ahead of Wolverton when he fell, and that hia fall was 
occasioned either by collision with some other horse, or by his stum- 
bling, or some other inhérent weakness. The proof ou the part of 
défendant tends to show that immediately after leaving the wire the 
Belle of Nelson and the horse Clan Alpine rushed to the front; that 
they became the leading horses in the race and were clear ahead, a 
length or more, of Nero and Wolverton at the first turn, and at the 
time when Wolverton fell, so that a collision between Wolverton and 
the Belle of Nelson, according to the testimony of the plaintifs wit- 
nesses, was impossible; the defendant's proof, as I hâve said, tending 
to show that the Belle of Nelson and Clan Alpine took the lead within 
a few jumps after leaving the wire, and that she could not hâve col- 
lided with Wolverton at the turn, as she had been ahead of him for 
quite a distance before they reaohed the turn. The défendant has 
also given proof tending to show that plaintiff's horse was badly rid- 
den ; that his rider was incompétent and did not understand the 
proper management of his horse, and that the horse was out of con- 
dition; that hehad stumbled in his exercises before the race, and was 
in such condition as to be liable to fall upon being pushed to his 
utmost in the second heat of a contest like this 

You will see, therefore, that there is a oonflict of testimony hère, 
which you must settle, as to whether this injury was occasioned by 
the fault of defendant's jockey. 

It is for you to say which one of thèse witnesses you will believe, or 
where you will place credence ; not that you must necessarily conclude 
that either of thèse witnesses hâve sworn falsely, because you must 
see from the manner in which thèse witnesses hâve testified that it 
was very difficult to judge just exactly, at the critical moment when 
this horse fell, what horse was next to him, or what horse caused 
him to fall, or what did actually cause him to fall. 

The whole matter seems to hâve occurred instantaneously, and wit- 
nesses of equal intelligence and equal credibility hâve given you dif- 
férent versions of the way in which this accident occurred, and the 
manner in which the horse fell, and what horse was nearest to him. 
Some say the Belle of Nelson was ahead; some say she was clear 
ahead of him — more than a length ; and others say she was running 
with Wolverton's nose about at her saddle-girth, when her rider puUed 
her in ahead of him and thereby tripped him up. 
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Thèse witnesses testify from varioas positions. You must déter- 
mine from the intelligence of the witnesses, from their apparent 
candor and fainiess, and from their opportunities of observation, 
where the truth lies in this case. 

The plaintiff has the bnrden of proof. He is bound to satisfy you 
by a prépondérance of testimony that the accident in this case was 
occasioned by the fault of the défendant' s jockey. If you cannot say, 
from the testimony in the case when it is ail considered together, that 
it was the fault of this defendant's jockey, then the défendant is not 
liable. The plaintiff is bound to satisfy you, not only that his horse 
fell, but that it was cansed by this defendant's act or the act of his 
jockey, and that it was a wilful or intentional act on the part of the 
jockey, or so grossly négligent as to amount to incompetency on his 
part. If the proof does not satisfy you that this horse was killed by 
the act of the defendant's jockey, or by the gross incompetency and 
négligence of the defendant's jockey; or if you find from the proof 
that the death of plaintiflf's horse was caused by his being out of 
condition, or his stumbling, or the négligence or incompetency of 
plaintiff 's jockey, — then the défendant will be entitled to a verdict at 
your hands ; but if you find from the proof that the horse was killed, 
as charfred, by the foui riding of the defendant's jockey, then it will 
bo your duty to find a verdict for the plaintiff, and, in case you do, 
it will also be your duty to fix the damages which the plaintiff has 
Kustained by the loss of his horse; and in doing so the damages must 
be estimated at what is shown by the proof to hâve been the value of 
the horse. The proof tends to show that this was a thoroughbred 
horse, bred in England and imported into this country only a few 
week s prior to this race. The plaintiff allèges that the pedigree of 
his horse shows a high degree of excellence of blood, but the pedigree 
is not before j'ou ; therc is, however, testimony of not only the plain- 
tiff himself, but of experts who saw the horse and who claim, from 
expérience, to be able to judge whether a horse is or is not thorough- 
bred, that he was a thoroughbred horse. 

From the testimony in the case you are to say, if you find the 
défendant guilty, what was the value of the horse; because the meas- 
ure of plaintiff's damages is the value of the horse, it being conceded 
that the loss was total. 
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United States v. Bxjntin.* 
(Circuit Court, S. D. Oliio, W. D. Febraary, 1S82.) 

1. Ceduks— Dbpeivation op Civil Rights— Oolored School Children— Req- 

UISITE8 TO COSTICTION— ReT. St. § 5510. 

In a prosecution under section 5510, Rev. St., for depriving a colored 
child of the right to attend public school, held that, to warrant conviction, the 
défendant must hâve excluded such child under color of a law, statute, ordi- 
nance, régulation, or custom of a state, and on account of his color. 

2. Same — Crvii, Action not a Bab to Ceimiîtai, Pkosecution. 

Hdd, also, that the institution of a civil action and recovery of damascs for 
the deprivation of the right charged in the indictment, is not a uar to a 
criminal prosecution therefor. 

3. SAkte — Admission of Offencb— Good Character Immateriat,. 

Where the défendant admits the essential éléments of the crime alleged, 
except.that the prosecuting witness possessed the right whicli the défendant is 
charged with violating, — i. «., in this case, where he admits the exclusion of the 
chiid; that he excluded him under color of a statute of the sîate, and because 
of his color, — évidence of def endant's good character is iminaterial, and ontiUed 
tono considération by the jury. 
4 Same— AcTiNQ in Good Faith under Advioe op Counsel no Defence — 

MlTIGATION. 

Thàt the défendant in good faith consulted counsel, and was advised by them 
that he was authorized to do that with which he is charged, and acted on such 
advice, is no defence to the indictment, although such évidence woïild addres» 
itself strongly to the discrétion of the court after conviction in mitigation of 
punishment. 

5. CrviL RiGHTS— Separatb Sohools por Colored Childhen. 

Separate schools may be provided for colored children, but they must be 
reasonably accessible, and must afiEord substantially equal educational advan- 
tages with those provided for white children. 

6. Same— Ohio Statute not in Conflict with Fourtebnth Amendmbnt. 

The provisions of the Ohio statute upon the subject (section 4008, Ohio Rev. 
St.) are not in conflict with the fourteenth amendment. 
State V. McOann, 21 Ohio St. 198, foUowed. 

Indictment for Deprivation of Civil Eights. It charged that one 
John Buntin deprived James H. Vines and others, children of Jacob 
H. Vines, of a right secured by the constitution and laws of the 
United States, to-wit, the right to attend the only public school 
situated in a certain subdistrict in Washington township, Clermont 
county, Ohio; said children being entitled to attend said school, and 
said Buntin then being the teacher of said school, and excluding 
said children therefrom by reason of their being colored children of 
African descent, under color of a statute of Ohio providing that the 

*Reported by J. C. Harper, Esq., of the Cincinnati bar. 
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Bchoo] lioartls of two or more adjoining districts may imite in establish- 
ing a separate school for colored children, and under color of a régula- 
tion exciuding colored children. 

The testimony showed that there was no sehool for colored chil- 
dren in the subdistrict in which the proseouting witness resided. The 
school for white children was situated about three miles from bis 
house. The township board of 'éducation had established a separate 
school for the colored children of the township, under the provisions 
of section 4008 of the Eevised Statutes of Ohio, which is as f ollows : 

« When, in the judgment of the board, it will be for the advantiige of the 
district to do so, it may organize separate schools for colored children. The 
boards of two or more adjoining districts may unité in a separate school for 
colored children, each board to bear its proportionate share of the expense of 
such school according to the nuraber of colored children from each district in 
the school, which shall be under the control of the board of éducation of the 
district in which the school is situated." 

This school was located about five miles from the prosecuting wit- 
ness' home. 

The other facts appear in the opinion. 

Channing Richards, U. S. Dist. Atty., for prosecution. 

John Johnston and H. J. Buntin, contra. 

Baxter, C. J., {charging jury.) Mach has been said and quite an 
array of books produced to prove that a criminal intent is a necessary 
ingrédient of every crime. The proposition, when properly under- 
stood, is correct. But what is a criminal intent? This dépends 
Bomewhat upon the nature of the crime with which the accused is 
charged. The décision by Judge Eives, which has been read to the 
court in your hearing, was made in a case in which a jury commis- 
sioner was indicted for exciuding colored persons from servingas jurors. 
The essence of the crime, in that case, consisted in the exclusion of 
colored men from serving as jurors on account of their color. They 
might hâve been excluded for the want of sufficient intelligence, 
or other good and valid reason; and, if so, the défendant would 
not hâve been guilty. Hence the motive actuating the accused 
became a material inquiry. His motive was the principal élé- 
ment of the crime, and it was incumbent on the government 
to prove the unlawful intent, which in that case constituted the of- 
fence, before a conviction could be lawf uUy demanded. The same may 
be said in relation to many other crimes. The crime of passing coun- 
terfeit money consists in the passing of it with a knowledge of its 
spurious eharacter. If passed without such knowledge there would 
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be no légal guilt. Thé same may be said of tlie crime of forgery, us 
knowledge and an intent to defraud are essential éléments of the crime. 
A great many other cases, illustrative of the principle, might be eited 
if it were deemed neoessary. Let us sec how far it is applicable to 
the case now under considération. 

Through amendments to the constitution of the United States, 
which now constitute part of that iftstrnment and are parts of the 
suprême law of the land, those of our fellow-citizens who were held 
in slavery were emancipated, and clothed with ail the rights of citi- 
zenship. They hâve, under the constitution, ail tlie rights that you and 
I possess. Yea, more : having just emorged from a servile con- 
dition, and being incapable of defeudiug themselves against the 
aggressions of the more intelligent and stronger race, statutes in- 
tended to secure to them the full benefit of the récent constitutional 
amendments bave been passed for their spécial protection. Among 
others, congress has enacted (Rev. St. § 5510) that "every person 
who, under color of any law, statute, ordinauce, régulation, or cus- 
tom, subjects, or causes to be subjected, any inhabitant of any state 
or territory to the deprivation of any rights, privilèges, or immunities 
secured or protected by the constitution and laws of the United 
States * * * on account of such inhabitant being au alien, or 
by reason of his color or race, * * * shall be punished, " etc. 

It is important to note the intent and scope of this statute. The 
mère fact of défendant having excluded the colored boy mentioned 
in the indictment from the privilèges of the school taught by him, 
would not be a violation of the act. More than this must be proven 
before you will be authorized to convict. He must hâve been ex- 
cluded under some color of law, statute, ordinanee. régulation, or 
custom of the state, and on account of his color. If, therefore, this 
défendant did exclude the colored boy named in the indictment from 
the privilèges of the school taught by him, after being requested by 
the trustées of the subdistrict to permit him to enter it, claiming tho 
right to do so under authority of the statute providing for the sepa- 
rate éducation of colored children in schools to be established and 
maintained for that purpose, and did so on account of his color, the 
court instructs you that you ought to find him guilty as charged, un- 
less you shall find in his favor upon the question of fact to which I 
will hereafter direct your attention. 

We -will, however, before presenting the question ot fact upon 
which the resuit in this case dépends, notice the several defences 
urged by defendant's counsel : 
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1. It incidentally appeared in tlie progress of tiie examination of the 
witnesses that a civil suit had beeii prosecated against the défendant to 
recover damages for the deprivation of the rights of the prosecuting 
witness alleged in the indictment in this case ; and it is insisted by 
counsel that that civil suit in which damaf?es were recovered "ex- 
hausted the remedy," and bars this prosecution. This defence, gen- 
tlemen, cannot be maintained. The prosecution and recoveiy in the 
civil suit does net, in the least, preclude the government from the 
prosecution of this indictment. The civil suit was for the wrong 
inflicted on the individual; this indictment is for the wrong done, or 
supposed to hâve been done, to the public; and the resuit of the for- 
mer case can in no way affect the resuit to be reached in this one. 

2. The défendant has been permitted to introduce witnesses to prove 
that he is a man of good character. The law presumed as much 
before the évidence was adduced. This évidence was foUowed by an 
elaborate argument, supported by numerous authorities, to impress 
the court with its importance and value. The authorities are ail right. 
But hâve they any application to the facts of this case? The de- 
fendant has testified in his own behalf, and upon his examination 
admitted that a separate school had been provided for the éducation 
of the colored children of his district, to which he thought the pros- 
ecuting witness ought to hâve gone ; that notwithstanding the re- 
quest of the trustées to défendant to receive and instruct the prosecut- 
ing witness in the school which he was teaching, he thought he had no 
right to be taught there; and that, acting under color of the law 
which provided a separate school for colored children, and because 
the prosecuting witness was a colored boy, he, the défendant, declined 
to permit him to enter the school taught by him, but excluded him 
therefrom. Such is the testimony of the défendant himself. There 
is, then, nothing left in the case on which the évidence of defend- 
ant's good character eau hâve any legitimate bearing. If a défend- 
ant, being indicted for a breach of a criminal law, admits ail the élé- 
ments that enter into and constitute the crime, of what avail is good 
character ? If défendant were to deny the facts alleged in the in- 
dictment ; if he were to insist that the évidence on the part of the 
prosecution was untrue ; if he were to make and présent an issue of 
fact as between himself and other witnesses, or even stand upon his 
plea of "not guilty," — then, and in either of such events, the jury, in 
passing upon the question of defendant's guilt or innocence, would be 
authorized to consider the évidence of his good character, and give to 
it just as much weight as they in their judgment believed, in view 
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of ail the other évidence in the case, it was entitled to; and in 
case the évidence of his guilt or innocence was evenly balanced, évi- 
dence of defendant's good character would be sufficient to justify an 
acquittai. But as the défendant, as a witness, admitted the exclu- 
sion of the prosecuting witness from the privilèges of the school, and 
that he excluded him under color and by authority of a statute of the 
state, and because of his color, the évidence of defendant's good char- 
acter becomes immaterial, and is entitled to no considération atyour 
hands. 

3. It bas been further contended that as défendant was advised by 
counsel and acted in the belief that he was authorized by law to 
exclude the witness from the school, he is guiltless of any crime, and 
entitled, on this ground, to an acquittai. But this position, gentle- 
men, cannot be conceded. If the advice of counsel could be pleaded 
and relied on as a good defence to an indictment for a violation of 
the criminal laws, the exécution of thèse laws would dépend more on 
the construction which the accused and their légal advisers might 
place upon them, than upon their interprétation by the courts. In 
fact, if Buch was the proper ruling, the récent ameçdments to the 
national constitution would, through the advice of counsel, and the 
honest or simulated convictions of offenders, be rendered nugatory or 
eliminated from that instrument. The principle contended for is, to 
a limited extent, applicable to civil actions. For instance, if A. pro- 
cured B. to be prosecuted for an alleged crime, and B. should be 
acquitted thereof, and sue A. for having had him prosecuted without 
probable cause, the law, in its tenderness, would permit A. to prove 
that he acted in good faith upon the advice, honestly obtained, of a 
reputable attorney, as a defence to B.'s suit. But the principle bas 
not been carried into the criminal law. Such évidence would address 
itself strongly to the discrétion of the court after conviction in miti- 
gation of punishment, but constitutes no sufficient and valid defence 
to an indictment for crime. The légal profession includes many 
able, honest, and useful members. But fhere are others who are 
déficient in capacity, learning, or honesty, who are incapable of giving 
Sound and wholesome counsel. There are others who it may be are 
capable of performing a better part, but whose custom is to ascertain 
what their clients most désire, and advise them accordingly. One- 
half of the litigation with which the courts are burdened, results, I 
tbink, directly or remotely from the misadviee of attorneys. It may 
be that défendant acted in good faith upon the instructions received 
from his attorney, and honestly believed that he was acting in accord- 
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ancewith tbe law; but, notwithstanding, ignorance of the lawis not a 
valid def ence, and if you shall find that he excluded the prosecuting 
witness from the school, under color of the state statute, and on 
aqçount of his color, — thèse being the three éléments constituting the 
crime with which he stands charged, — it will be your duty to ûnd 
him guilty, unless you shall find for défendant, as has been pre- 
vjously stated, on the question of fact to which your attention will now 
be directed. 

The negro, under the national constitution and laws, is invested 
with precisely the same rights that are possesîjed by the white race, 
and subject to the same duties, obligations, and liabilities. The 
school which défendant was teaching' was a public school, established 
and maintained with public money, to which every child, whether 
white or black, of that school district, had the right to go for instruc- 
tion, unless some other school of substantially equal merit had been 
provided for them. It is, however, insisted that such provision had 
been made for the prosecuting witness. That there was such a school 
in that district for the éducation of colored children is conceded. 
The suprême court of the state has held that such a classification of 
the two races is within the constitutional discrétion of the législature, 
and that the separate éducation of the whites and blacks in accord- 
ance with the terms of the law is no wrong to either.* I concur in 
and adopt this décision as a correct exposition of the constitution, and 
instruct you that if there was such a school in the district for the 
éducation of colored children, afïording substantially the same edu- 
cational advantages as were afforded by the school from which the 
prosecuting witness was excluded, and reasonably accessible, it was 
his duty to bave gone there, and the défendant did him no wrong in 
the exclusion complained of. But if, as has been contended, you 
shall find that said colored school was so remote from the prosecuting 
witness' résidence that he could not attend it without going an un- 
reasonable and oppressive distance; that he was thus placed at a 
material disadvantage with his white neighbors; that the school did 
not ofïer substantially the same facilities and educational advantages 
that were oiîered in the school established for the white children, and 
from which he had been excluded, — then and in that event he was 
entitled to admission in said last-named school, and his exclusion 
therefrom was a déniai and a deprivation of his constitutional right. 
How the facts are it is your province to décide. Upon your finding 

*State V. MeCann, 21 Ohio St. 198.— [Rep 
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upon this question the guilt or innocence of défendant dépends. If, 
then, you shall find that another school of equal merit had been 
provided, reasonably accessible to the witness, offering the same, 
or substantially the same, educational facilities and advantages, 
said witness ought to hâve availed himself of it, and was subject to 
no wrong in being excluded from the other; and in that event your 
verdict ought to be for défendant. But, if the contrary is true, the 
défendant would be guilty, and you ought so to find, Take and con- 
sider the case, and report your verdict to the court. 
The jury disagreed. 

NOTE. 

1. Public Sohools. The question in the principal case as to the consti- 
tutionality of laws providing separate schools for colored children doea 
not arise, as has been sometimes supposed, under the clause of the four- 
teenth amendment prohibiting the states from making and enforcing " any 
law which shall abridge the privilèges or immunities of eittzem of the 
United States." This provision refers only to those privilèges and immunities 
which are derived as citizens of the United States, as distinguished from those 
derived as citizens of the state. In the Slarighte7-hoxise Cases, 16 Wall. 36, this 
distinction is pointed eut, and the gênerai character of the rights embraced 
within each class explained. The right to attend the public schools of a state 
clearly does not corne within the flrst class. Education is a subject of domes- 
tie concem. The législature of a state may détermine to hâve no System of 
public instruction at ail; but when it has ereated such a System, the clause 
of the fourteenth amendment, prohibiting any state from denying " to any 
jjerson loithin its jurisdiction the equal protection of the laws," controls the 
power of the state over the enjoyment of the rights eonferred by such System. 
The weight of authority accords with the view of the learned judge deciding 
the principal case, that this provision still leaves it within the discrétion of 
the législatures of the several states to provide separate schools for colored 
children. Thèse cases maintain that equality of rights does not involve the 
necessity of educating white and colored persons in the same school, any more 
than it does that of educating children of both sexes, or of keeping différent 
grades of scholars, in the same school ; that " equality of righfjs does not neces- 
sarily imply identity of rights." But ail thèse décisions hold that the advan. 
tages aflorded by such schools must be, in ail respects, substantially equal to 
those furnished by the schools for white pupils. Bertonneau v. Direotors, 3 
Woods, 177; State v. Flood, 48 Cal. 56; Corry v. CaHer, 48 Ind. 327; State 
V. MoCann, 21 Ohio St. 198; People v. Gaston, 13 Abb. (N. Y.) Pr. (K S.) 
160; County Court v. Rohinson, 27 Ark. 116. See concurring opinion of 
Clifford, J., in Hall v. Du Cuir, 95 U. S. 504-506; and the excellent discus- 
sion of the question in Cooley, Torts, 286 et seq. 

In State v. Flood, supra, under a statute in California providing for sepa- 
rate schools, similar to that of Ohio, but where such separate school had not, 
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in fact, been established, it was held that colored pupils must be admitted to 
the schools provided for whites. Under a similar state of facts, in 8tate y. 
Duffy, 7 Nev. 342, it was decided that no rigbt secured by the fourteenth 
amendment had been violated, but that such exclusion was contrary to the 
state constitution. That such a discrimination is not also covered by the last 
clause of the fourteenth amendment, guarantying to ail persons the equal 
protection of the laws, may well be questioned ; and it is submitted that the 
best-coDsidered authorities recognize such protection. Van Camp v. Board of 
Edibcation, 9 OMo St. 406, (1859,) which arose before the adoption of the four- 
teenth amendment, relief was denied, although no separate school had been 
established; but as to this see State v, McCann, 21 Ohio St. 208. And see, 
also, Roberts v. Boston, 5 Cush. 198, (1849,) where it was held that under the 
constitution and laws of Massachusetts différent schools could be provided 
for the two races. 

Opposed to this vlew stands the dictum of a majority of the suprême court 
of Kansas in the case of Board of Education v. Tinnon, 13 Cent. Law J. 272, 
decided last September. The court contends that if the séparation of scholars 
on the color Une can be sustained, pupils of différent nationalities can be 
divided, — those of Irish descent f rom those of German descent, etc. The ques- 
tions decided in that case are that no power bas been conferred upon boards 
of éducation of cities of the second class to exclude colored children from any 
of the schools of the city, and that without such power they hâve no authority 
to do so. The opinion of Valentine, J., in his able argument against a caste 
classifleation, is an excellent example of the advanced and progressive spirit of 
our western states. Under the constitution and laws of lowa and Michigan 
it has been held that boards of éducation bave no right to deny scholars 
admission to any school on the ground of color. Clark v. Board ofEdtication, 
24 lowa, 266, (1868;) People v. Détroit, 18 Mich. 400, (1869.) 

Mandamus is the proper remedy to enforce admission tothe school. Board 
V. iPMmow, (Sup. et. Kan. 1881,) 13 Cent. Law J. 272; Clarh v. Board, 24 
lowa, 266; People v. Détroit, 18 Mich. 400; State v.Duffy, 7 :N'ev. 342; Ward 
V. Flood, 48 Cal. 36; Corry v. Carter, 48 Ind. 327; High, Ex. Leg. Kem. § 
332. 

2. State Action. It will be observed that the inhibitions of section 1 of 
the fourteenth amendment are ail directed solely against state action. In 
the language of Justice Strong its provisions hâve référence to " state action 
exclusively, and not to any action of private individuals." Virginia v. Rives, 
100 U. S. 313, 318 ; Ex parte Virginia, Id. 339 ; Strander v. West Virginia, Id. 
303; Nealw.Delaware, 103 U. S. 370; Texas y. ©âmes, 2 Woods, 342 ; Miller v. 
May or, 13 Blatchf. 469; Illinois v. C. & A. R. Co. 6 Biss. 107; U. 8. v. Cruik- 
shank, 92 U. S. 542; State v. Dubuelet, 5 Eep. 201: Re Wells, 17 Alb. L. J. 
111. The prohibitions of the amendment upon the state, extend to ail the 
agencies and instrumentalities employed in the administration of its govern- 
ment, whether superior or subordinate, législative, executive, or judicial. Ex 
parte Virginia, Virginia v. Rives, Neal v. Délaware, supra; Ah Kow v. 
Nunan, 5 Sawy. 552; 18 Am. Law Eeg. (N. S.) 676; Re Farrott, 1 Fed. EEp, 
481. 

v.lO.no.T — 47 
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3. Civil Ekgiits Act of Maroh 1, 1875. Senator Sunmer's civil rights 
bill (act of March 1, 1875; 18 St. at Large, 336) provides " that ail per- 
sons within the jurisdiction of the United States shall be entitled to the 
full and equal enjoyment of the accommodations, advantages, facilities, and 
privilèges of inns, public conveyances on land and water, theaters, aud 
otlier places of public amusement, subject only to the conditions and limit- 
ation established by law, and applicable alike to citizens of every race and 
color, regardless of any previous condition of servitude." It is apparent that 
tins enactment attempts to secare rights that corne from the states, and which 
are not, therefore, covered by the second clause of the fourteentli amendment. 
which prohibits the states from abridging the "privilèges or iminunities of 
citizeiis of the UniUd States." The décisions of the suprême court of the 
United States, above referred to, wouldseem to havesettled that boththisand 
the succeeding clauses of the amendment are directed only against action by 
some of the agencies of the state, and do not reaeh the conduct of private 
individuals, leaving that for adjustment by the state. In its application to for- 
eign and Interstate commerce it is submitted that the provision is within the 
power granted congress to regulate commerce. Hall v. Be Cuir, 95 U. S. 485, 
490. A short time after the passage of the civil rights act of 1875, Judge 
Emmons held that the inhibitions of the fourteenth amendment were aimed 
only at the action of the state, and hâve no référence to individuals ; that the 
right to " the full and equal enjoyment of the accommodations, advantages, 
facilities, and privilèges of theaters and inns" come from the state, and 
the protection of that right is not witliin the power of congress, and that, 
therefore, the civil rights act is to that extent unconstitutional. Charge to 
Grand Jury, (May, 1875, U. S. C. C, W. D. Tenu.) 2 Am. L. T. Kep. (N. S.) 
198. The reasoning of tliis eminent judge appears to be altogether satisfac- 
toiy and conelusive. The same question was presented to Judges Blatchford 
and Choate, and they divided and certified it to the suprême court. U. S. v. 
Singleton, 1 Crim. Law Mag. 386. Judge Cadwalader held that the provisions 
of the act forbidding and punishing discriminations in the use of inns, 
theaters, public conveyances, etc., on the ground of color, were a warranted 
exercise of the législative power vested in congress by the fourteenth amend- 
ment, and that a clerk in charge of an inn, who refuses accommodations to a 
traveler on the ground of lus color, is liable to indictment and punishment 
under the act. U. 8. v. Neiocomer, (U. S. D. C, E. D. Pa. Feb. 1876,) 22 Int. 
Eev. Rec. 115. The opinion is little more than an announcement of this con- 
clusion, without stating the reasons therefor. Thèse décisions still leave it 
uncertain liow far tlie act can be sustained as coming within the powers 
granted congress by the constitution and its amendments. Eor a clear and 
thoughtful discussion of the question see Judge Cooley's work on Torts, pages 
284-6. In an indictment and in a civil action for penalty, under the civil 
rights act of March 1, 1875, the citizenship of the person injured must be 
alleged and proved. U. 8. v. Taylor, 3 Fed. Rep. 563 ; Lewis v. Hitohoock, 
10 FED. Rep. 4 ; 13 Rep. 299. What is an " inn " within the terms of 
the act, and what is a sufflcient pleading in an action for penalty for the 
déniai of the privilèges thereof, see Lewis v Hitchcock, supra. Section 4 of 
the act of March 1, 1875, providing that no person shall be disqualifled to serve 
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as " a grand or petit juror in any court of the United States, or of any state, 
on accouut of race, color, or previous condition of servitude," and prescribing 
a penalty for such exclusion, refers to action by an agency of the state, and is 
within the power granted by the fourteenth amendment. Virginia v. Rives, 
Strauder v, West Virginia, Ex parte Virginia, and Neal v. Delaware, supra. 
As to indictment of offlcers for violation of this section, see Re Co. Judges 
of Virginia, 3 Hughes, 576. 

4. CmNESB. Although, as expressed in the Slaughter-house Cases, the war 
amendments vsrere adopted primarily for the émancipation and protection of 
the African race, their power is not circumscribed to such limits. They hâve 
already, and will in the future, serve a vastly wider and more beneflcent pur- 
pose. The prohibitions of the fourteenth amendment hâve been f ouud effectuai 
to protect the Chinaman against the Viciously-oppressive législation of the 
Pacific States. ïhe opinions of the fédéral judges, and particularly of Justice 
Field, in the cases cited below, are admirable illustrations of the substantial 
progress made towards broad and enlightened views of human rights and 
equality. Thua the San Francisco " Queue Ordinance," providing that pris- 
oners in the county jail shall hâve their hair clipped to a uniform length of 
one ineh from the scalp, being directed especially against the Chinese, and in- 
flicting a cruel and degrading punishment upon them, {Ah Kow v. Nunan, 5 
Savsry. 552, Field, J.; S. C. 18 Am. Law Eeg. H. S. 676, and note by Judge 
Cooley;) the statute of Californiaprohibiting ail aliens incapable of beeoming 
electors of the state from flshing in the waters of the state, {In re Ah Chong^ 

2 Fed. Eep. 733, Sawyer, J. ;) the statute of California requiring a bond to be 
given that Chinese emigrants shall not become a charge upon the public, {Re 
Ah Fong, 3 Sawy. 144, Field, 3. ;) the constitution and statute of California 
forbidding the employment of Chinese or Mongolians by corporations, and 
punishing any offlcer or agent thereof who hires them, {In re Parrott, 1 Fed. 
Rep. 481, Hoffman, J.,) — hâve ail been held to be in conflict wlth the four- 
teenth amendment and void. 

5. MisOEGENATiON. The laws of the southern states forbidding the mar- 
riage of white and coloi-ed persons hâve been held not to be obnoxious to the 
fourteenth amendment. Ex parte Kinney, 3 Hughes, 9 ; Ex parte François, 

3 "Woods, 367; Ex parte Hobbs & Johnson, 1 Woods, 537; &oss v. State, 
(Sup. et. Tenn. Oct. 1880,) 24 Alb. L. J. 118. See 1 Bishop, Mar. & Div. 
§ 308 et seq. The imposition of a severer penalty on a man and woman 
of différent races for living together in adultery or fornication than that im- 
posed for the same offence upon persons of the same race, does not contravene 
the fourteenth amendment and civil rights act. 6h'ee7i v. State, 58 Ala. 190; 
overruling Burns v. State, 48 Ala. 195. 

6. Traveling Accomodations. The provisions of the civil rights act of 
March 1, 1875, (18 St. at Large, 336,) bave been referred to heretofore in section 3 
of this note. Independent of such statute, (to use the language of Judge Cooley,) 
" it is not very clear that inn-keepers and carriers of persons by land or by 
water would be warranted in law in discriminating on the ground solely of 
a différence in race, color, or because of any previous condition." They are 
public servants, and are only permitted to make discriminations which are 
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reasonable and founded in good public policy. It will be seen I5y the author- 
ities hereafter referred to that wh crever carriers or inn-keepers hâve been 
permitted to provide separate accommodations, that it bas been required that 
such accommodations should afford equal advantages and facUities in every 
respect with thoae furnished whites; and even this discrimination, limited as 
I hâve mentioned, is not clearly justifiable. Cooley, Torts, 283 et seq.; 
Westchester, etc., R. Co. v. Miller, 55 Pa. St. 200. 

The case of Railroad Co. v. Brown, 17 Wall. 446, arose under an act grant- 
ing certain privilèges to a railroad company, which provided that "no person 
shall be excluded f rom the cars on account of color ;" and the suprême court of 
the United States held " that this meant that persons of color should travel iu 
the same cars that white ones did, and along with them in such cars ; and tliat 
the enaetment was not satisfled by the company providing cars assigned 
exclusively to persons of color, though they were as good as tiiose assigned 
exclusively for white persons, and, in fact, the very cars which were, at cer- 
tain times, assigned exclusively to white persons." In Chicago, etc., Ry. Co. 
v. Williams, 55 111. 185; S. C. 8 Am. Rep. 641, (1870,) it was held that, if a 
car had been set apart for the exclusive use of ladies, and gentlemen accom- 
panied by ladies, a colored woman eould not be excluded upon the ground of 
her color; but the court suggested that the carrier's duty would probably be 
performed if it furnished a separate car or seats equally as comfortable for 
colored women. See Bay v. Owen, 5 Mich. 520, (1858;) Thompson, Car. 
Pass. 335; Hutchinson, Carriers. Where a colored lady passenger on a 
steam-boat was not permitted to dine in the cabin, but was ofEered accommo- 
dations on the guards or in the pantry, a recovery against the carrier was siis- 
tained. The court held that under the laws and constitution, and its amend- 
ments, of the state of lowa and of the fédéral government, a person of color is 
entitled to the same rights and privilèges when traveling as a white person, 
and cannot be required by any rule or custom, based on distinctions of race or 
color, to accept other or différent accommodations than those furnished to 
white persons. Coger v. N. W. Union Pack. Co. 37 lowa, 145. See this case 
referred to by Justice Clifford in Hall v. De Cuir, 95 U. S. 507, 508. A rail- 
road company may rightfuUy exclude from the ladies' car a female passenger 
whose réputation is so notoriously bad as to furnish reasonable grounds to 
believe that her conduct will be offensive, or whose demeanor at the time is 
annoying to other passengera ; but mère unchastity will not warrant her ex- 
clusion from such car whether she be white or colored. Brown v. Memphis, 
etc., R. Co. 5 FED. Eep. 499; 11 Hep. 424; 12 Cent. Law J. 442. Inn-keepers 
and carriers may provide separate accommodations for colored guests and 
passengers, but they must be equal in quality and eonvenience with those 
furnished white persons. TJie Civil Rights Bill, 1 Iluglies, 541, 547; &reen v. 
City of Bridgetown, (Dist. Ga.) 9 Cent. Law J. 206. See Cully v. B. & O. R. 
Co. 1 Hughes, 536. Also under the Pennsylvania statute prohibiting classifi- 
cation on account of color. Central R. Co. v. Qreen, 86 Pa. St. 427. Laws 
hâve been adopted in some states securing to ail persons equal rights in the 
vehioles of common carriers, at theaters, inns, etc., and giving a right of action 
for the déniai thereof ; and such législation bas been fuUy sustained. Joseph 
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V. Bîdwell, 28 La. Ann. 382; Donnell v. State, 48 Miss. G31. As to the dis- 
-îriminatioiis on account of sex under the coiistitiition of Califomia see Ex 
parte Maguire, 12 Rep. 9. 

Congress may, by législation, provide against discriminations on account of 
color in Interstate commerce, but législation by the states npon that siibject 
is a régulation of Interstate commerce, and tUereforo uuconstitutional and 
void. Hall v. Be Cuir, 95 U. S. 485. 

Cincinnati, March, 1882. J. C. Haeper. 



Bbett and others, Adm'rs, etc., v. Quintabd, Adm'r, etc. 

{Circuit Court, D. Connectieut. February 16, 1882.) 

1. Patents — Opération of Dkvicks. 

Where the plan of opération in two sets of devicea, intended to produce the 
same resuit, is radioally ditîerent, the one is net an infringement on the other. 
2 Same — Methods BraiLAH — Infbingement. 

Where the inethod pursued by a subséquent invention is substantially the 
same as that under a prier invention, it is an infringement. 

In Equity. 

E. N. Dickerson, for plaintiffs. 

John H. Perry and Henry T. Blake, for défendant. 
. Shipman, D. J. This is a bill in equity, originally in favor of Eliza 
Wells, as administratrix of the estate of Henry A. Wells, to restrain 
Elbridge Brown from the infringement by tlie use of tlie "Gill ma- 
chine" of reissued letters patent of May 19, 1868, No. 2,942, for 
"improvements in machinery for making hat bodies of fur," com- 
monly known as the "hat-body patent." Since the commencement 
of the suit the plaintiff and défendant hâve both died. The présent 
plaintiffs are the administratrix and the administrator of the estate of 
Henry A. Wells. The défendant is the administrator of the estate of 
Elbridge Brown. Under the decree as directed to be modified, and 
the pleadings in the case as directed to be amended, the hearing was 
confined to the question of the infringement by the defendant's intes- 
tate of the fifth and sixth claims of reissue No. 2,942. I assume that 
the plaintiffs proved the uses of the Gill machine by the defendant's 
intestate. 

The state of the art relating to the manufacture of hat bodies of 
fur, the characteristics of the Wells invention, the original Wells 
patent and its reissues, the first four claims of the last reissue, the 
mode of construction of his machine, and the gênerai appearance and 
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the différent parts of the Gill machine , are deseribed either in Burr v. 
Duryea, 1 WaU. 531, or in GUI v. Wells, 22 Wall. 1. 

The manufacture of hat bodies by the déposition of fur thrown 
from a picker upon an exhausted revolving cône was old at the date 
of the Wells invention. It is said in Burr v. Duryea that — 

" ïhe aim and object of botli Wells and Boyden was to construct an aiitomatic 
machine wliicli would distribute the fur on the cônes so that the bat might be 
thicker in certain portions than on others. This was the defect of former 
machines, which each proposed to remedy. * * * The great and peculiar 
characteristic of the Wells invention is a tunnel or chamber constructed as 
deseribed. Instead of the picker, he used a rotating brush to distribute the 
fur from the feed-aprons, and tbrow it forward into the chamber which con- 
ducted it to the cônes. The hinged hood and flap were devices to distribute 
the material in unequal quantities, to accomplish the object of making the bat 
thicker in one part than another." 

The chamber or tunnel is, as is said by the patentée in his original 
patent, "gradually changed in form towards the outlei;, where it 
assumes a shape nearly corresponding to a vertiole section passing 
through the axis of the cône, but narrower, for the purpose of con- 
centrating and directing the fur thrown by the brush onto the cône. " 
The cône is in front of the delivery aperture of the chamber. 

The fifth and sixth claims of reissue No. 2,942 are as follows : 

"(5) The combination of the feed-apron, on which the fur flbers can be 
placed in separate batches, each in quantity sufflcient to make one hat bod/; 
the rotating brush or picker, substantially as deseribed; the rotating previous 
cône, provided with an exhausting mechanism; and the device for guiding the 
fur flbers, substantially as deseribed; the combination having the mode of 
opération specifled, and for the purpose set forth. (6) In combination with 
a previous cône, provided with an exhausting mechanism, substantially as 
deseribed, the eovering cloth wet with hot water, substantially as and for the 
purpose specifled." 

The fifth claim was for the combination of the feed-apron, rotating 
brush or picker, rotating previous cône, provided with an exhausting 
mechanism, and the trunk or tunnel with its hinged hood and flap, 
made substantially as deseribed. It implies that the sides of the trunk 
are to be united at their edges, and that the trunk is a unit and not a 
collection of separate devices; but the mère fact that the sides were 
taken apart would not defeat the charge of infringement. 

The engraving on page 11 of 22 Wall, shows the Gill machine, except 
that the deflectors which it is said regulate the deposit of fur upon the 
band of the hat are not shown. Thèse deflectors consist of blocks of 
wood fastened to the interior wall of the Grill case near the bottom, tho 
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upper end of the blocks being inwardly and downwardly inclined, and 
forming, in the language of the plaintiffs' expert, "an annular de- 
flector -which surrounds the cône at a prescribed distance from its 
base." 

In considering the question of infringement of the fifth claim, first, 
upon the theory that the différent guiding devices of theGill machine 
are the four sides of the Wells trunk, when taken apart, it cannot be 
denied that the various parts of the Gill mechanism perform the 
office of guiding the fur into the case to a point or points where it 
can be influenced by the exhaust mechanism, and that the deflectors 
of tlie Gill machine perform the office of coneentrating the fur upon 
the différent parts of the cône where it is desired that the thicker por- 
tion- of the bat shall be deposited; and it may also be conceded that 
the extensible plate of the Gill machine, which receives the fur from 
the rolating brush, performs the office of the top plate of the Wells 
trunk with its hood, and in substantially the same way. 

The plaintiffs insist that the annular ledges near the bottom of the 
Gill case are the équivalent of the hinges upon the end of the bottom 
plate of the Wells machine. This similarity relates only to the end 
of the bottom plate. It is net claimed that the Gill machine bas 
that portion of the bottom plate of the Wells machine which is be- 
tween the picker and the hinged flap. 

It is next claimed that the side guides of the two machines are the 
same. The side pièces of the Wells trunk converge as they approach 
the cône bôth horizontally and vertically, and guide the fur in a direc- 
tion towards the side of the cône ; and it is admitted that this con- 
vergence may be essential in the form in which the Wells machine 
is organized, as shown in the patent. But it is claimed that the 
side guides of the Gill machine are connected with the top of the 
case, and that the case, with its convcrging walls, forms a continua- 
tion of thèse guides down to the annular deflector inside of the case, 
and that the Gill case is in one respect a "tunnel" which confines the 
fur-bearing current and prevents the latéral escape of the fur from 
the influence of the exhaust current, and, in that respect, performs, 
as to the vertical downward current of fur, the function which the 
side guides in the Wells machine peform as to the horizontal current 
of fur in that machine. 

The décisions of the suprême court in regard to the Wells inven- 
tion and reissue restrict the invention, as secured by the patent, 
within narrow limits, as compared with those which were placed 
npon the patent at the earlier trials. Bearing in mind the limita- 
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tiens which were put upon the reissue by tlie suprême court, and 
that the characteristic of the invention is the trunk, with its hoofl 
and flap, constructed substantially as shown in the drawings, I am 
of opinion that the attempt to make the side boards of the G-ill 
trough, and the walls of the Gill case, to be substantially the same 
thing with the side pièces of the Wells trunk, cannot be successful. 
In view of thèse limitations, the aid of fancy is now required to con- 
vert the annular ledges upon the lower part of the Gill case into the 
hinged flap of the Wells trunk. This équivalence cannot be found, 
except upon the view which is stated by the plaintiffs' expert to be 
the one which he entertains, and which is that the end of the lower 
plate, in the Wells machine, "is présent in any machine where there 
is a guide so related to the cône, and to the devices by which the fur- 
bearing currents are set in motion, that it governs the quantity of 
fur supplied to the lower part of the side of the cône, and acts in 
conjunction with a non-fur-bearing current which is admitted to the 
perforations at the base of the cône." 

Neither are the trough and the walls of the hopper, and the ledges 
at the bottom of the wall, taken together, the équivalent of the trunk 
of the Wells patent. It is true that each structure aceomplishes the 
same resuit, of conveying fur to the cône so as to make a graduated 
hat body ; but the two conduits are not constructed in the same way. 
ïhe plan of opération in thèse two sets of devices is not the same. 
In the Wells machine ail the sides of the trunk co-operate with each 
other to confine the fur-bearing current, to guide it in a -horizontal 
direction towards the vertical section of the cône, and to deliver it 
in a shape which conforms to that of such section. In the Gill 
machine the bottom plate and the side guides guide the stream of 
fur to the upper part of a case or hopper of large dimensions, as 
compared with the cône, and then, the course of the fur being 
changed by the powerful exhaust current, it falls upon ail sides of 
the cône, which is placed at the bottom of the hopper. There is a 
guiding and directing opération by the plates and deflectors of 
each machine; but the Wells machine guides direotly to the cône, 
while in the Gill machine the current of fur is conveyed in a trough, 
open at the top, to the upper part of a hopper, and thence restrained 
and deflected by the converging walls of the hopper, it is drawn to 
the cône by the exhaust. Thèse différences are not merely formai, but 
make two radically différent vehicles for the transmission of fur, and 
the reason for this dissimilarity of construction is beeause the 
respective methods by which the fur is driven to the cône are not 
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alike. In each machine the blast and exhaust currents co-operate. 
It is impossible for me to say, in view of the history of the litigation 
in regard to thèse two machines, that the blast current in the Gill 
machine does not aid the exhaust current in directing the fibevs to 
the cône. But I am of opinion that after the fur is blown into the 
hopper the influence of the exhaust current in directing the fnr to 
the cône is the prédominant influence, and this différence in the 
mode of opération of the two machines compels a différence of con- 
struction. 

Upon the question of the infringement of the sixth claim there was 
naturally a disagreement between counsel upon the question whether 
the case -was to be entirely retried. The counsel for the plaintifï, 
supposing that the uses and the manner of use of the wet cloth by the 
defendant's intestate had been sufficiently prôved before Judge Wood- 
ruff, made no formai proof of the manner in which the bat was taken 
from the cône, but simply introduced expert testimony that such use 
■was an infringement. I shall assume that the method of removing 
the bat from the cône, which is described by Prof. Trowbridge, the 
defendant's expert, on page 7 of the printed testimony, was the 
method pursued by the defendant's intestate. If so, there was an 
infringement of the sixth claim. If the défendant asserts that this 
was not the method which was practiced, he will be at liberty, upon 
verified pétition, to open the case and introduce proof s to that effect. 

Let there be a decree for the plaintiffs for an accounting in respect 
to the sixth claim. 
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Hart V. Thayer.* 
(Circuit Court, S. D. New York. February 13, 1882.) 

1. Letters Patent — Improvbment in Neck-Ties— Ueissue— New Matteu. 

The spécification of reissue No. 7,909, granted October 9, 1877, for an " im- 
provement in neck-ties," is an effort to enlarge the scope of the patent beyond 
what is warranted by the original; and the second claim thereof . if construed to 
mean anything more than the original, covers new matter, 

2, Same— Same — Same — Construction cf. 

Such reissue must be limited to but two ways of fastening the pin to the 
shield of neck-ties, — (1) by rivets passing through the body of the pin and 
headed, and (2) by rivets punclied ont of the body of the pin and bent over or 
clinched on the shield, — and is not infringed by the invention desoribed in )et- 
ters patent No. 206,673, in which the pin itself is bent and then passed through 
the shield, part of it being on one side of the shield and part on the other. 

In Equity. 

F. H. Betts and J. Van Santvoord, for plaintiff. 

J. P. Fitch, for défendant. 

Blatchfobd, g. j. This suit is brought on l-eissued' lettèrs piatent 
No. 7,909, granted to the plaintiff, October 9, 1877, for an "improve- 
ment in neck-ties;" the original patent. No. 159,921, having been 
granted to him February 16, 1875. The spécification of the reissue 
is as foUows, reading what is outside of brackets and what is inside 
of brackets, omitting what is in italics : 

" Figure 1 is a face view of the device embodying my invention. Figure 2 
Is a side view thereof, partly in section. Figure 3 is a side view, enlarged, of 
a detached part. Similar letters of référence indicate corresponding parts in 
the several figures. In the class of neck-ties wherein the front bow, wliicli is 
made long and lies on the chest, is held in position by a band which passes 
around the neek, it is necessary to secure said band in some manner to pre- 
vent displacement of the tîe. For this purpose pins hâve been sewed to 
the shields or supporting plates of the ties and the neek-bands etigaged there- 
with; but this is objectionable, since the pin soon loosens and is lost. Again, 
the cost of thus attaching the pins is a matter of considérable moment. My 
invention is designed to remedy thèse defects, and consists in securing the 
pins to the shields by metallic f astenings, whereby the pins are flrmly retained 
in place, longer service is rendered thereby, and there is a cheapness in tlie 
product. Referring to the drawings, A represents a shield or supporting 
plate for a neck-tie, which consists of a long bow or kuot, a, constituting the 
front portion, and a band, 6, which passes around the neck, the two parts 
being shown in dotted Unes. To the bottom portion of the shield or plate I 
secure a pin, B, which projects dovvn wardly so that the band, 6, may be attached 
thereto, in order that the band will not disengage from the' neck and release 

•Reported by S. Nelson White, Esq., of the New York bar. 
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the tie. I secure the pin to the shield by metallic rivets [or projections,] 0, 
which readily clinch on the shield and firmly conneet the two parts. Thèse 
rivets [or projections are attached to the pin in any suitable manner, and they 
may be parts of the pin itself, or they may be separate pièces of métal fast- 
ened to it. ïhus they] may be passed through tlie flattened body of the pin 
and the shield and headed, or [they may be] punched out of the said [body,] 
hody. [The metallic rivet or projection is passed through the shield] and [is] 
bent over [and] or clinched [upon the opposite side,] on the shield. It will be 
seen that the connection of the pin and shield is flrm and [durable] durable. 
[Whereas] I overcome loosening of the pin dtie to cutting of the threads [for- 
merly] which heretofore in use [passing] hâve heen passed through openings in 
the pin, [were eut by their edges, or rotted away from corrosion of the pin 
through] or rotting of said thread oonseqiœnt to perspiration, [and tlie pin was 
soon lost or loosened] corroding the pin. Again, as the work can be per- 
formed by machinery, instead of stitching or sewing by hand, labor is mate- 
rially reduced, whereby there is [a] great saving in the [cost of production] 
product. [I do not claim any particular method of attachlng the métal fast- 
enings to the pin, since any of the well-known methods of attaching metals 
together may be employed, — either cohésion by welding or soldering, or form- 
ing both pin and fastenings out of one pièce of métal or adhésion and press- 
ure by making one métal enclose the other."] 

Reading in the foregoing what is outside of brackets, including 
what i8 in italics, and omitting what is inside of brackets, gives the 
text of the original spécifications. The claims of the reissue are as 
foUows : 

" (1) The pin, B, and neck-tie shield, A, in combination vvith the metallic 
i'asteiiing, C, substantially as and for the purpose set forth. (2) The pin, B, 
fonned with the fastening, C, in combination with the neck-tie shield. A, 
substantially as and for the purpose set forth. (3) A metallic fastening. or 
metallic fastenings, C, attached to and projecting from tlie pin, B, substan- 
tially as and for the purpose set forth." 

The original patent had only two claims. The first was the same 
as claim 1 of the reissue ; the second was the same as claim 2 of the 
reissue, with the words "punched oat" inserted between "the" and 
"fastening." 

It is claimed that the défendant has infringed claim 2 of the re- 
reissue by making and selling neck-tie shields with pins, such as are 
described in letters patent No. 206,673, granted to Albert M. Smith 
and Hiram H. Thayer, April 23, 1878. The pin is of métal, pointed 
at one end. In its length are two bends, which are nearly at right 
angles to the length of the body. One bend is further from the 
point than the other bend is from the opposite end. Each bend 
is made by two right-angled deflections of the body of the pin. From 
/ the bend near the end f urthest from the point> the body of the pin 
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proceeds on in a line, not continuons with the line of the pin tho 
other side of said bend, but parallell therewith. The other bend is 
so made as to bring back the line of the pin between said bend and 
the point to the line of the pin the other side of the ârst-named bend. 
The shape of the pin, with the two bends, is this: "^ /f/ — 



The pin is attached to the shield bj passing it through two holes in 
the shield, one hole at each end, so that the two ends of the pin are 
on one side of the shield, and the middle part or body is on the 
other side of it. The bends are abrupt or short, and form shoulders 
which bear in the holes, and keep the pin from moving or slipping back 
and forth. The pin, after it is in the shield, is flattened, especially 
at the unpointed end, so that it will lie more closely and firmly to 
the shield and not project from its surface. The pin is put into the 
shield and fastened by springing its ends together sufficiently to put 
them through the holes made for them in the shield. The claim of 
the patent is to the combination of the shield with the pin, con- 
structed and arranged to operate substantially as and for the pur- 
pose thus set forth. 

The original patent, No. 159,921, speaks of only two ways of form- 
ing the fastenings of the pin. One is to hâve metallic rivets pass- 
ing through the body of the pin, and headed. The other is to hâve 
the rivets punched out of the body of the pin and bent over or 
clinched on the shield. The first claim of that patent is for a com- 
bination of three things — the shield, the pin, and the separate rivet- 
fastening. The second claim is for a combination of the shield and 
the pin, having rivets punched out of its body. But, with either form 
of fastening, the entire pin, when in place, is on one side of the 
shield, and the bent-over or clinched or headed ends of the fastenings 
are on the other side of the shield. The body of the pin is straight 
and continuons, aside from the supplementary fastenings. In the 
defendant's pin the body is not straight, and thereare no supplementary 
fastenings. The body of the pin, by being bent, fastens itself. Man- 
if estly the effort in the spécification of the reissue is to enlarge the 
scope of the patent beyond what is warranted by the original. The 
reissue says that the projections may be "parts of the pin itself." 

No way is shown in the original of making the projections parts of 
the pin itself, exoept by punching them out of its body. That means 
partly detaching part of the body, and letting it form a fin or pro- 
jection, to be bent down and clinched on the other side of the shield. 
The defendant's bends are parts of the pin itself, but they are not 
projections /rom the body, as in the plaintiff's pin, but are projections 
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of the whole body in its devious path. The second claim of the 
reissue, if construed to mean anything more than the second claim 
of the original, so as to cover the defendant's pin, covers new matter 
not fonnd in the original, and is for an invention not shown in the 
original. That defence is set up in the answer. The only pin with 
a fastening forming part of its body, described or shown in the orig- 
inal, is a pin with a fastening punched out of its body. A pin formed 
with a fastening, which is part of the pin itself, is a form of descrip- 
tion ingeniously devised to cover a punched-out fastening, and also 
such bent fastenings as those in the defendant's pin. But the claim 
cannot be construed to cover any fastening but a punched-out fasten- 
ing, or one that is its équivalent. 

The defendant's bent fastenings are not équivalents. Theyare an 
invention in a new direction, not based on the plaintiff's idea. As 
against the plaintiff's pin, the defendant's is patentable, and not an 
infringement of claim 2 of the plaintiff's reissue. The radical différ- 
ence between the two pins is that the principle of fastening is différ- 
ent in the two, the defendant's pin dispensing with ail fastenings 
thàt are separate from the pin itself, or that are partly detached 
parts of the body as fastening devices separate from the whole body. 
As an incident of the différence in structure, and iliustrating it, no 
two portions of the defendant's pin on opposite sides of the shield 
are directly opposite to each other. The parts do not form the 
jawB of a clamp, as in the plaintiff's. The shield is held by virtue 
of the strength of the cross section of the pin, and not by the clamp- 
ing action of two directly opposite parts. 

The bill is dismissed, with costs. 



750 fedebâXi am'o&TEs. 

Bruce v. Maeder and others.* 

(Circuit Court, S. D. New York. February 22, 1882.) 

1. Letters Patent— Improvbmbnt in Printing Types— Patbntabilitt. 

Letters patent No. 139,365, granted David W. Bruce, May 27, 1873, for an 
" improvement in printing types," are not void forwant of patentability as 
being merely for increasing tlie size of types for figures, nor, when construed in 
connection with the specillcation, are they anticipated by tlie fact that types 
for figures cast with the body of the type two-thirds the width of the body of 
the line, were known and in use before. 

In Equity. 

Bmj. F. Lee, for orator. 

H. F. Pultzs, for défendants. 

Wheelbr, D. J. This suit is brought upon letters patent No. 1 39,- 
365, dated May 27, 1873, granted to the orator for an improvement 
in printing types. The improvement consists in having types for 
figures cast two-thirds the width of the body, which is the height of the 
type, and with correspondingly larger faces, whereby the type can be 
more readily set, because they can be justified, as printers say, by two 
of the ordinary three-in-em spaces, and because the print is much 
more legible. The défonces are want of patentability of invention 
and want of novelty. The claim in controversy of the patent is for 
"figures and fractions in printing-type cast upon a block equal to 
two-thirds the width of the body of the ' em ' or standard type. " 

If this claim was to stand upon its own terms merely it would cover 
only the size of the body of type on which figures are cast, and not 
the size of the figures themselves, as cast upon the body, and the pat- 
ent as involved hère would hâve to be considered in that view. But 
the spécification sets forth the old method of casting type for figures, 
and the indistinctness on account of smallness of the figures as one 
of the disadvantages of that method, and then proceeds : "To obvi- 
ate this indistinctness I construct the figures broader by casting them 
two-thirds of the width of the body," etc., and refers to the aceom- 
panying drawings, which show large-faced figures contrasted with small 
ones as a part of the improvement. The claim is to be read in con- 
nection with the spécification as if there was added to it the phrase 
"as specified," or "as set forth." Read in that light the claim is for 
the broader figures,- as well as for the broader body of the type. 

*ileported by S. Kelson White, Esq., of the New York bar. 
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The claim of lack of patentability resta upon the argument that 
there ean be no invention in merely increasing the size of the types 
for figures, or the width of the body of the type, and none in doing 
both. At first it would seem that this argument was well founded as 
to scope of the patent, and sound. But a doser examination of 
the subjeet shows that the patent involves more than either of thèse 
things, or the eombination of both. The invention is not merely of 
an increase of the size of type for figures. Figures in printing are 
to be used in the same body of type with letters, and the whole are 
to be justified, in the language of printers; in other words, spaced so 
as to fill ont the Unes. By the old method figures were cast on types 
one-half the width of the body of the Une, whatever the size of the 
type might be; and an increase of the size of the figures made neces- 
sary an increase of the size of the whole. The orator invented a 
method of increasing the size of the figures, without increasing the 
size of the type of the letters and the body of the Une, and a method 
of eonveniently justifying the types for figures by making the width 
of the body of the type exactly two-thirds of the width of the body of 
the Une, so that they could be justified by two of the ordinary three- 
in-em spaces, whatever the size of the type of the body of the Une 
might be. This involved finding a new rule of proportion between 
the sizes of letters and the sizes of figures, and one that not only 
would give more legible figures, but such as would be more legible 
without increasing the size of the letters with which they should be 
printed, and such size of body of type on which to cast the figures 
that the types could be used eonveniently, and economically of space. 
This required more than mère mechanical skiU ; it made necessary 
the créative genius of the inventor. The testimony of practical and 
largely-experienced printers taken in the case shows that his method 
was not known bef ore his invention ; that it has been of great utility 
and gone largely into use since. This shows that he discovered and 
put to use what others skilled in the art had overlooked; that it was 
very désirable when known, and would very probably hâve been found 
out before if ordinary skill in that art could hâve discovered it. On 
the whole, the presumption of patentability arising from the grant of 
the patent is not only not overthrown, but is well sustained. 

The évidence as to prior knowledge and use establishes fairly 
enough that types for figures were cast with the body of the type two- 
thirds the width of the body of the Une before this invention ; and if 
that was ail of the invention, or if the claim was to be construed 
according to its own terms without resort to the spécification, so that 
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no mor* would be patented, tlie want of novelty mîght be made eut. 
But, as before attempted to be shown, the invention involves the 
increase of the size of figures in proportion to the size of letters in con- 
nection with this size of the body of the type, and the whole of that 
does net appear with the requisite clearness to hâve been known or 
used before. 

Let there be a decree that the patent is valid, that the défendants 
infringe, and for an injunction and an account according to the 
prayer of the bill, with eosts. 



Hardy and another v. Marblb.* 

(Circuit Court, 8. B. New York February 11, 1882.) 

1. Lettbrs Patent — Rbissub 7,729— Corset Clasp— iNPRiNGBurENT. 

A preliminary injunction refused, it being doubtful whether, in view of the 
language of the apeoifloation and claim, and of the state of the art, defendant's 
clasps were an infringement of plaintifE's patent, reissue 7,729. 

In Equity. On motion for injunction. 

F. P. Msh and J. S. Van Wyck, for plaintiffs. 

E. Wetmore, for défendant. 

Blatchfoed, C. J. I am not prepared to hold, on this motion for 
a preliminary injunction, that the second claim of reissue No. 7,729 
can, in view of the text of the spécification and of the language of 
the claim and of the state of the art, be held to extend to anything 
less than the wide steel or busk marked a, with studs on it, placed 
near the edge of it, — that is, further from that side of it from which the 
fastening spring approaches the steels, — the fastening spring lying 
upon the wide steel substantially "near its center or further edge," 
for the purpose set forth in the text. The absence of the wide steel, 
in this view, from the defendant's two forms of elasp — the three steel 
and the four steel — makes the question of infringement so doubtful as 
to make it improper to grant a preliminary injunction. 

Tlie Bradford corset olasp and the Cohn corset clasp both of them 
hâve the wide steel and the other features above mentioned. 

♦Reported by S. Jîelson White, Esq., of the New York bar. 
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The Leversons. 

iDUtriet Court, D. Ma/ryland. February 20, 1882.) 

1. C0LI.TS10N — CoNFLiCT OF Testimont— Improbable Cabb. 

Where, in a libel by the owners of a sailing-vessel against a steam-ship for 
damages for a collision, the testimony was in direct and irreooncilable conflict, 
and the testimony of the libellant's witnesses was discredited because of the 
improbabilities of the case atterapted to be established by them, the libel was 
ordered dismissed. 

In Admiralty. 

This case having been once argued in the district court, the judge, 
after considering the case, directed a reargument. It was then at 
his request, and with the assent of counsel, reargued before both the 
district and circuit judges as if on appeal. 

John H. Thomas, for libellants. 

Brown A Brune, for respondents. 

MoBRis, D. J. This libel is filed by the owners of the American 
Bchooner David E. Wolff, (122 tons,) against the British steamer 
Leversons, (916 tons,) to recover damages resulting from a collision 
in the Chesapeake bay. The schooner was bound down the bay from 
Baltimore to Portsmouth, Virginia, laden with 200 tons of steel rails. 
The steamer was proceeding up the bay on a voyage from Liverpool 
to Baltimore. The collision occurred between 10 and 11 o'clock at 
night on February 25, 1881, four miles S. E. by S. from York Spit light, 
the night being dark, but the atmosphère olear, and the wind a seven or 
eight knot breeze from the eastward. The schooner was struck on her 
port side, nearly at right angles, just forward of the mainmast, by the 
bow of the steamer, and sank immediately in water five fathoms deep. 
AU those on board the schooner were drowned except the steward and 
the lookout, who were rescued from the water by boats from the 
steamer. 

The case for the schooner, stated by the amended libel, is that 
the schooner was on a course S. ^ W., with her side lights brightly 
burning, when those on board saw the red light of the steamer a con- 
sidérable distance off over the schooner's port bow ; that the schooner 
tield her course, and the red light of the steamer continued to be visi- 
ale until the steamer was about abreast of the schooner, when the 
?reen light of the steamer became visible; that immediately upon 
v.lO.no.T— 48 
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seeing the green light hails of warning were shouted by those on 
the schooner; that the schooner made no effort to change her course 
until the steamer was in the act of striking her, when her master 
ordered her helm hard a-port to ease the blow, but before the order 
could be executed the steamer struck her port aide, nearly amidship, 
and she sank in a few minutes. 

The case for the steamer, as stated in the answer, is that she was 
on a course N. by E., her speed six and one-half miles an hour, in 
charge of a pilot, when the lookout reported a white light a point or 
a point and a half off the steamer's starboard bow, apparently borne 
by a vessel at anchor; that the pilot, upon looking at the light for a 
short time with a glass, discovered that it was on a vessel under way, 
showing no side light, and that she was changing her course and 
going across the steamer's bow; that thereupon he signalled to 
reverse the engines full speed astern, and ordered the wheel hard 
a-port ; that at the moment of collision, which occurred very shortly 
afterwards, the steamer's headway was almost checked, aud her bow 
was going off to, the starboard or eastward. 

The allégations of the libel and of the answer are contradictory in 
almost every material point, and the testimony adduced in support 
of each utterly irreooncilable. I hâve found the attempt to discover 
how the collision was brought about attended with more than the 
usual embarrassment. At the conclusion of the first hearing I was 
strongly inclined to take the same view of the case as at présent, but 
a great anxiety lest by overlooking some fact, or failing properly to 
estimate some portion of the testimony, I might be doing injustice to 
men v^ho hâve already been great sufferers by this disaster, caused 
me to hesitate. After a second hearing I find my first impressions 
strengthened, and I am able to adhère to them with increased confi- 
dence since the learned circuit judge, with his larger expérience in 
dealing with such cases, bas independently arrived at the same dé- 
termination. 

Why it is that in case of direct conflict the statements of some 
witnesses eonvince the mind, and the statements of others fail to dû 
so, is of ten difficult of explanation, and in this case I shall be able to 
do hardly more than indicate some of the considérations which hâve 
had influence in bringing us to the conclusions I am now to an- 
nounce. 

It is first to be noticed that the case stated in the libel is highly 
improbable. It is alleged that the red light of the steamer was seeu 
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for a considérable time off the schooner's port bow; that the 
scliooner never changed her course ; and that the steamer's red light 
continued to be seen until she was about abreast of the schooner. 
The wind was fair for the schooner — a seven or eight knot breeze — 
and her speed must hâve been about the same as that of the steamer, 
viz., six and one-half miles an hour. How was it possible, then, for 
the steamer, continuing to show her red light on the port side of the 
schooner until she was abreast of her,":to then turn a right angle and 
strike the schooner a perpendicular blow amidship before the schooner 
passed by? Thèse allégations of the libel were, of course, based on 
the statements of the schooner's steward and lookout — they being 
the sole survivors — and their testimony, as given in court as to the 
movements of the two vessels, increases rather than diminishes the 
difSculty of comprehending why the vessels came into collision. 

The lookout of the schooner states that he first saw the steamer's 
red light over the port bow upwards of a mile off ; that he continued 
to see the red light until those on the schooner began to halloo ; that 
the red light was well off the schooner's port bow ; and that when the 
steamer's green light opened and he saw both of the steamer's lights, 
she was fuUy abreast of the schooner, well back from the bow, where 
he was standing, and about opposite to the midship of the schooner. 

The steward testifies that he was standing aft of the wheel and 
saw the red light over the port bow when it was reported, eight or 
ten minutes before the collision; that he continued to see the red 
light well on the port bow, until the steamer was' about two of her 
lengths off and abreast of the schooner's forward rigging, when 
both the steamer's lights became visible to him, and suddenly her 
red light disappeared and the steamer struck them amidship, the 
steamer's stem inclining towards the stern of the schooner. 

Making ail possible allowances for mistakes as to time or distance, 
it still seems to us impossible to understand how the collision could 
hâve occurred in the manner or for the reasons given by thèse wit- 
nesses ; and as the libellants' case rests on their testimony, it is only 
reasonable that, in examining other statements made by either of 
them, we should be quickly impressed by any improbabilities. 

In the testimony of the steward he states very positively that be 
was standing by the binnacle just prior to the collision, and noticed 
the compass and the course of the schooaer, whioh he states was S. 
^ W., with the wind E. S. E. From his answers under cross-exam- 
inatioQ it is obvions that he is ignorant of navigation and of the 
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points of the compass; and one wonders that altliough ît was not at 
ail in the line of bis duty he should hâve observed and be able to 
give the schooner's course to a quarter of a point. The fact that we 
find on the coast-survey charts the course for a vessel proeeeding 
southward at the point of collision marked down as S. J W. must 
give rise to suspicion. On a sailing-vessel of that humble olass, used 
only in the bay traffic, with 200 tons of iron in her hold, it would be 
remarkable to find her compass agreeing to such nicety with the 
course marked on the chart. And indeed if it were true that her 
compass did so indicate, it would be by no means conclu siye évidence 
that such was her true course. 

There is another statement made by both steward and lookout whieh 
is difficult to account for. The schooner's crew consisted of the mas- 
ter, mate, and two seamen, and the steward; the latter not doing 
duty as a seaman and not being in either watch at the time of the 
collision. The only men, therefore, whose duties required them to 
be on deck were the mate and the lookout. The collision occurred 
between 10 and 11 o'clock, and the watch of the master and the other 
seamen did not begin un til 12. The night was very cold. Theweather 
had been so cold and the upper part of the bay so full of ioe that the 
schooner had been four days getting from Baltimore, and had gone 
into harbor four times in making less than 200 miles. The testimony 
of thèse two witnesses is that every man had been upon deck for a long 
time before the collision occurred, and they are able to give no reason 
for it exeept the steward's statement that the captain came up about 
half past 9, saying he could not sleep, and the lookout's suggestion 
that they were ail up, perhaps, because they were going to anchor 
under Sewall's Point, which was not less than three hours distant from 
the place of collision. That ail hands should hâve been on deck on 
such a night without having been called up by notice of danger seems 
very extraordinary, and to need some better explanation. 

The amount of the loss in clothes and money which the steward 
says he sustained appears to be very unusual. 

With regard to the schooner's course, while the course marked on 
the coast-survey charts, and given by the steward with such exact- 
ness, is the course for a vessel intending to pass out the capes, it 
does not appear to me that it would be the course for a vessel of 
small draught at the place of collision bound for Sewall's Point or 
Portsmouth, Virginia. It would seem more reasonable that with a 
fair wind she should take as direct a course as possible, and it ap- 
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pears from the charts that she would hâve sufficient depth of water 
on a course a little east of the Thimble light, -which bears S. W. by S. 
from the place of collision. 

CarefuUy and I trust fairly weighing the testimony of thèse two 
•witnesses for the libellants, I find in their statements so much that 
seems impossible, so much that is highly improbable, that, notwith- 
standing their most positive and circumstantial évidence that the 
lights of the schooner were burning brightly, I bave not been able to 
bring myself to think that it would be safe to find any fact as estab- 
lished by their uncorroborated testimony. 

We corne next to the testimony adduced in behalf of the owners of 
the steamer, and to the considération of the question whether, even 
if the libellants' testimony does not account for the collision, any facts 
are proved which show that the steamer was in fault in not keeping 
out of the way and avoiding the schooner. <>. 

The pilot was a young man who had not yet obtained a full certifi- 
cate to pilot vessels of over 12^ feet draught, and he was accepted by 
the master of the steamer only because there was no full branch 
pilot on board the pilot-boat which spoke him off the capes. His 
capacity and acquirements are, however, fully proved by the older 
pilots, and they seem to bave thought well enough of him to appoint 
him master of their own steam pilot-boat. He states that he was on 
the upper bridge, and that the steamer had been for half an hour on 
a course north by east by her compass, but as the compass varied a 
point to the west, her true course, and the course he intended her to 
be on, was due north; that after she had been on that course half an 
hour the lookout reported a white light ahead; that he put up his 
glasses and saw a vessel with a white light about a point and a half 
over the steamer's starboard bow and about 300 yards off-; that at the 
first moment he supposed it was the light of a vessel at anchor, but 
that putting up his glasses he saw it was a vessel under sail, appar- 
ently moving in a southerly direction; that almost immediately he 
observed that she was changing her course so as to cross the steam- 
er's bow ; that he at once ordered the helm hard a-port and signalled 
by the telegraph to reverse the engines at full speed astern ; that 
under the port helm the steamer's bow went off easterly to N. E. by 
N., which was her direction at the moment of collision; that just 
before the collision and when the port side of the schooner was 
towards him he saw that the dim white light which had been reported 
came from her cabin ; that if the schooner's port light had been burn- 
ing he could not bave failed to bave seen it. 
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The pilot's testimony, that the schooner was about 300 yards off, 
about a point and a half on the starboard bow when first seen, and 
that she had no side lights, is confirmed by the testimony of the 
lookout, the man at the -wheel, the boatswain, and by the master of 
the steamer. Their statements as to the change in the schooner's 
sails differ somewhat, but not more than might be expected when it 
is considered that the pilot alone had the aid of glasses, and that 
some of thèse witnesses did not make out the huU and sails of the 
schooner until she was very close. They ail agrée, however, that at 
the moment of collision the sails were on the schooner's port side. 

A further analysis of the testimony of the persons on the steamer 
would be useless. We hâve become convinced that it is from their 
statements that we are to gather the facts of the collision, and we 
find no reason to disbelieve the substantial truth of the cause they 
assign for it. The principal difficulty I had at the first hearing arose 
from the testimony introduced by the libellants to impeach the boat- 
swain of the steamer. A number of wituesses hâve testified that 
after the steamer arrived in port the boatswain, on several occasions, 
made a différent statement about the schooner's lights, sometimes in 
the présence of the lookout and the wheelaman, who did not dissent 
from what he said. 

If what thèse impeaching witnesses suppose the boatswain said in 
the conversations they report was really what he intended to say, 
(which he dénies,) and he said what he believed to be true, then there 
ean be no truth in any of the testimony of the steamer's witnesses 
from first to last. If he did intend to say that the schooner's red 
light was visible, and that she did not change her course, the acceptance 
of thèse statements as true would involve the collision in so mutîh that 
is unaccountable and irreconc^able, that we hardly see how we could 
hâve believed the boatswain if he had, as a witness, sworn to what is 
sought to be inferred from thèse chance conversations with him. That 
the boatswain had but little opportimity to carefuUy observe the 
schooner is obvious, He states that he was trimming the lamp of 
the pole-compass when he heard the light reported ; that as he came 
down onto the lower bridge he saw the s mail white light off on the 
starboard bow, and he took it to be an anchor-light. At that instant, 
he states, he heard the bells to stop, and, taking a better look, he saw 
the side of avessel, and that a collision was imminent. He sprang 
from the bridge to the deck and ran onto the top-gallant forecastle 
just in timeto see the schooner eut down and her mainmast fall over 
the steiuner's bow, driving every one off the foi-ecastle deck. With 
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regard to what he is reported to bave said as to the red liglit, I think 
the truth must be as stated by bim in bis testimony : that as he was 
running to get onto the forecastle be sa-w a red light, whieh was the 
fixed red light of the York Sj^it ligbt-bouse, which bore about nortb- 
west, and which he tben thought was a vessel's light, but that when 
he got up on the forecastle head he discovered its real cbaracter. 

My own impressions as to the weight fairly to be given to the testi- 
mony which tends to impeach the boatswain bave been much strength- 
ened by the decided views of the circuit judge as to that branch of 
this case. 

Counsel for the schooner bave urged that even if it were true that 
the sohooner's sida lights were not visible, that her sails and hull might 
hâve been seen at a distance sufficient to hâve enabled the steamer to 
make out her course and avoid getting so close to her. The night 
was dark, with a olear atmosphère; and the testimony of experts 
shows that on such a night a vessel without lights should be seen with 
the naked eye from 300 to 400 yards off. The distance would, of 
course, vary with the size of the vessel and the spread of her sails. 
This schooner was almost of the smallest class, and when approach- 
ing the steamer her sails were rather flat aft. The testimony of 
those on thé schooner shows that she was discovered at the distance 
at which she might reasonably be expected to be seen by an attentive 
lookout. It is, however, suggested that had the pilot more diligently 
employed his glasses in searching for lights ahead, he might bave dis- 
covered the schooner before she was reported by the lookout. It 
seems to me, however, that the spécial use of the glasses is rather to 
more clearly discover the character of an object that has been already 
discovered. At ail events, I do not think that an ordinary steamer, 
running at a moderate speed in a bay over 1 miles wide, should be 
condemned for having failed to discover a sailing-vessel without lights 
merely because there is a possibility that if the officer or pilot in com- 
mand had been constantly sweèping the horizon with a good pair of 
glasses, the vessel, even without lights, might hâve been seen in time 
to avoid her. In our judgment the steamer bas been shown not to 
bave been in fault, and the libel must be dismissed. 

Note. Where there is a great conflict of testimQny the court must be gov- 
orned chiefly by andeniable and leading facts, if such exisfc. The Hope, 4 IFed. 
Ee?. £19 ; The Qreat RepuUic, 23 WalL 20. And where a witnesa, otherwise 
iinimpeached, testifies to that which, In its nature, is incredihle, his testimony 
is iiot necessàrily to be belle ved. United States v. Borger,! Fed. KeP,- 193; 
The HeUn R. Coqper, 7 Blatchf. 378.— [Ed. 
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The D. m. Anthony. (Four Cases.) 
(District Court, S. D. New York. February 3, 1882.) 

1. Collision — Sailiîîg-Vbsel— Tug and Tow. 

Where a tug with boats in tow, lashed upon each side of her, lieiag in ail 130 
feet wide, was proceeding up Kew York bay at about two knots an liour, and 
the schooner D. M. A. came up from belilnd upon a course about north 
by east, at the rate of six to seven knots per hour, and was salllng ciose-hauled 
by the wind, which was about north- west, but variable, and approached the 
center of the tow to within 200 yards and headed nearly directly upon the tow, 
and designed to go to windward, but, being un;ible to do so, ported her helm in 
order to go to leeward, and in so doing came into collision with the stern of the 
tow, sinking some of the boats and injuring others, hdd, upon contradictory 
évidence, that the facts were as above stated, and that the schooner was alone in 
fault in coming too near to the tow before properly shaping her course to 
avoid it. 

In Admiralty. 

Beehe, Wilcox de Hohhs, for libellants Malloy & Donovan. 

J. A. Hyland, for libellants Thompson & Herbert. 

Owen é Gray, for claimants. 

Bbown, d. J. Thèse libels were filed to reeover damages growing 
outof a collision on the twenty-third day of November, 1880, arising 
from the schooner D. M. Anthony running into the stern of the tow of 
the steam-tug David G. Cox. The steam-tug left Port Johnson at about 
7 A. M. with a tow consisting of three canal-boats loaded with coal 
lashed to her starboard side, and two lashed to her port side, bound 
for the East river. The tow projected somewhat astern of the tug. 
After rounding the buoy to the south of Eobbins Eeef light she had 
straightened up on her course, heading for the battery, and had got 
about one-third the distance to Bedloe's island, when the D. M. 
Anthony, coming up from behind, intended to pass on the port side, 
but changed her course when about twice lier length astern of the tug 
and attempted to passto starboard. In making this attempt she rau 
in between the sterns of the two outside boats of the tow, on the star- 
board side, sinking them almost immediately, and injuring the boat 
next to the tug. Thèse libels are filed by the owners of the boats, 
cargo, and other personal effects lost or injured by the collision ; two 
of the libels being against the D. M. Anthony alone, and two being 
against both the schooner and the tug, and charging both with fault. 

The collision was at 9 o'clock in the morning, in clear weather, 
under a fair wind, in ample sea-room, and without any obstruction 
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to navigation. It could only hâve occurrerl, therefore, from sotne 
inexcusable carelessness of one or both vessels. The tug was pro- 
ceeding slowly, encumbered by an unwieldy tow; the schooner was 
following more rapidly, in nearly the same course, and with a brcad 
space for navigation. It is conceded that it was the duty of ihe tug 
to keep her course, and the duty of the schooner to keep out of the 
way. The only defence of the schooner is that when she had ap- 
proached to within ahout 100 yards of the tug, the latter suddenly 
put her helm to starboard, thus going to port and directly in the way 
of the schooner's course ; that the schooner, upon the course she had 
been pursuing, would, but for this change by the tug, bave gone clear 
by some 25 or 60 yards on the port side; that this change by the 
tug necessitated the schooner's attempt to pass to starboard, which 
was unsuccessful ; and that the whole fault was therefore on the tug. 
On the part of the tug it is asserted that she made no change of 
course whatever, and that the sole fault is in the schooner. 

The D. M. Anthony was a three-masted schooner, about 125 feet 
in length. The night previous she had anchored near Sandy Hook, 
and on the morning of the 23d was proceeding up the bay, bound 
for Hoboken, on the North river. From the Narrows her ordinary 
course would be N. by E. ^ E., and the answer allèges that she kept 
steadily on her course. The ordinary course of the tug, after round- 
ing the Eobbins Eeef buoy, would be N. E., and there was no reason 
for her to vary from it. The wind, according to ail the witnesses 
from the schooner, was variable, from N. W. to W. N. W. ; she was 
sailing by the wind, close-hauled, upon her port tack; and as, by 
their testimony, she could keep within four points of the wind, she 
could easily hâve made, from the Narrows, her desired course of N. 
by E. i E. 

According to the testimony of those on the tug and tow the wind 
was variable from N. W. to N. N. W., and the schooner was sailing 
free just prior to the collision. The captain testified that at half 
past 8, when in the Narrows close to the easterly shore, he saw the- 
tug some two or three miles off, upon his port bow, heading a little 
across his course to the eastward; that his instructions to the wheels- 
man were to sail by the wind, which was done; that as he approached 
the tug thèse instructicns were repeated, directing the schooner to 
be kept close to the wind and "close at it," in order to pass to wind- 
ward, and that he would hâve gone clear but for the change in the 
course of the tug to port when two or three lengths distant ; that he 
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saw the pilot of the tug make this change of his wlieel, and that he 
thereupon ported his helm and let go the Bpanker, so as if possible 
to pass to leeward, and that the collision occurred just as the schooner 
began to pay off ; that she -was making about three knots per hour, 
and the tug about two and one-half knots. The mate and wheels- 
man testify to the same effect; and ail on board say that the schooner 
was making only about three knots. The captain also says that when 
passing Eobbins Eeef light he was about one and one-half miles to 
the east of it, over towarda the Long Island shore. The mate testi- 
fied that he was acting as lookout; that he had givén directions in 
regard to the sails; that jast prior to the collision he had been walk- 
ing fore and aft to keep warm; that the schoonet, sailing close- 
hauled, would not come into stays in less than 300 yards, nor pay 
off much in less than 200 yards. One of the hands testified that 
when within about two or three lengths of the tug he could see clear 
under the stern of the tow on the port side. 

On the part of the tug it was testified by the pilot and engineer 
that there was no change of course, and no change of the wheel 
except such as was necessary to keèp the tug straight upon her 
course. The pilot said that he saw the schooner in the Narrows 
nearly astern; that he did not notice her again until about two or 
three lengths off, when he turned around and saw her nearly directly 
astern, and coming directly upon him ; that he blew several blasts of 
the whistle twice. Thèse blasts were recognized by several persons 
on the tow as signais of danger, and their attention thereby immedi- 
ately directed to the schooner. They ail say that the schooner was 
then two or three lengths off ; that she was almost directly astern of 
the tug, a little to starboard, and coming nearly directly upon them. 
Those on the starboard beats testify they could see most of her star- 
board bow; a witness on the extrême port boat said he could see most 
of her port bow. The lookout on the tug says the schooner was at 
this time a little off his starboard quarter, coming straight upon them. 
The captain, mate, and wheelsman of the schooner do not, on the 
whole, contradict this statement, but rather confirm it. The captain 
says that the tug, at the time her course was changed, was right ahead 
of him; he saw two of the boats on the starboard bow, and one on 
the port. The mate says when they got close up, pretty near, she 
was right straight ahead, and that they were "heading pretty near 
right ahead onto her;" could see some of her boats on each bow. 
Drowne, the man at the wheel, says the tug was at that time about 
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a point off his port bow, and that he could see her boats oyer each 
bow. Two deck hands say the same. 

From this testimony it is plain that, before adopting a course giv- 
ing a sufïicient margin for passing the tng aud tow in safety, the 
schooner had approached them to within about 100 yards, sonie-what 
to the starboard of the tug herself, and heading nearly directly upon 
her. I am satisfied that this near approach of the schooner in that 
position, and on the course she was pnrauing, was the primary and 
sole cause of the collision. According to the testimony of her own 
witnesses she was sailing by the wind ; the wind was variable and she 
was close-hauled; the tug and tow were about 130 feet wide, and if 
she could not corne into stays short of 300 yards, as her maie testi- 
fies, Buch near approach to the tug and bearing directly upon her was 
hazardous and unjustifiable. The tow presented so much breadth in 
front of her that at the distance of 100 yards the schooner must bave 
foUowed a course at least two points nearer the wind than the tug in 
order to go clear to windward ; and if she were already close-hauled 
and sailing by the wind, as her witnesses say, she could not hâve luffed 
so much without coming nearly into stays, which her mate says would 
take 300 yards. 

The very évident and egregious mistakes, to say the least, made 
by those on the schooner in their testimony as to her rate of speed, 
in which they ail agrée, detracts much from the weight to be given to 
their testimony in other respects. The tug waa going but about 
two knots per hour, and had the schooner been going but three knots, 
as they ail say, the collision could not hâve happened anywhere in 
the neighborhood of where it occurred, nor, in fact, could it bave 
happened at ail. For the tug was seen from the schooner at half 
past 8 o'clock, says the mate, at 8:15, says the captain, some three 
miles off, when the schooner was in the Narrows ; and the schooner, 
if she was sailing at the rate of three knots an hour only, could not 
hâve overtaken the tug until she had passed the Battery; whereas 
the collision was some three miles below it. As the collision was 
between one and two miles below Bedloe's island, and took place, as 
the mate testified, when it was just 9 by their clock, the schooner 
had reached this point from the Narrows in from half to three quar- 
ters of an hour, and the distance is very nearly ^four miles. The 
schooner was, therefore, going from six to seven knots per hour. 
The tug had left Port Johnson at 7, and had made four miles at the 
time of the collision, or two knots per hour. The witnesses from the 
tug said there was an eight-knot breeze; and, as the tide was ebb. 
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the progress of the schooner would show that they were not far from 
correct in this estimate. 

The statement of the captain, that when he passed Robbius Roef 
light he was a mile and a half to the eastward of it and over towanls 
the Long Island shore, -would be of some importance, if true. as indi- 
cating the course of the schooner in reaching the place of collision, tiio 
large westward divergance of her course from that of the tug, and tlio 
conséquent reasonable expectation of passing to windward. But this 
statement is utterly incompatible with the answer, and with ail the 
other testimony in the case. To reach a point so far to the eaat of 
the light would require her course to be about N. N. E. from the 
Narrows, and a change to nearly N. W., in order to reach the place 
of collision, — a change of nearly six points. The last course was 
nearer the wind than she could possibly hâve sailed, being nearly 
directly into the wind, and wholly off her course for Hobokeu. 

There is no reason to suppose that the schooner did not corne np 
from the Narrows upon her natural course witbout any other changes 
than arose from the variable wind. This course was N. by E., aiid 
as she sailed by the wind close-hauled the wind was probably vary- 
ing as much to the north of N. W. as to the west of it. Nor would 
she otherwise hâve been nearly following the course of the tug, as it 
appears she was, when within 100 yards of her. 

The statement of the captain and others on the schooner that they 
saw the man in the pilothouse of the tug starboard his helm when 
100 yards distant, is, I think, incorrect. The smoke-stack was di- 
rectly behind the pilot-house and within a few inches of it, and it 
obscured any correct observation of the man at the wheel from be- 
hind ; nor at the distance of 100 yards astern could his motions bo 
correctly observed from the side without plaeing the schooner much 
further on the starboard side of the tug than her own witnesses stato, 
and further even than I find the proof on the part of the tug to war- 
rant. The ordinary movements of the pilot in keeping the tug steady 
might also be easily mistaken. The force of the collision upon the 
starboard side would naturally turn, and did turn, the whole tow 
around to port, and this change is, I hâve no doubt, what was in the 
minds of the witnesses, and what they bave misplaced in time as 
occurring just before the collision. 

Tbose on board the tug emphatieally deny any change of course 
prior to the collision. It also appears that no considérable change 
of course of a tug and tow so cumbersome and going so slowîy coul<I 
he made short of 10 minutes. The change of course alleged is a 
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change by starboarding the helm when only 100 yards ahead of the 
schooner. Now this distance must hâve been made by the schooner, 
at the rate she was sailing, in less than a minute — a time too short to 
admit of any appréciable change in the tug's course, even had her helm 
been starboarded as alleged ; while the impact of the schooner at the 
moment of collision, right between the sterns of the two starboard 
boats, shows that there could not bave been much, if any, change in 
the course of the outer boats of the tow which would hâve exhibited 
such a change, at the most, if there had been any change. 

The statements in two of the libels that the tug did change her 
course was sought to be corrected by those libellants on the hearing. 
Their own évidence is doubtless much weakened by this variation in 
their statements. But the errors of thèse libellants are not attribn- 
table to the tug, and are no estoppel upon her defence in thèse two 
libels in which she is joined as a défendant. I am satisfied that the 
tug did not contribute to the collision by any f ault on her part. 

In the two cases of Malloy & Donovan against the D. M. An- 
thony alone, decrees will be entered with costs; in the two cases 
of Thompson & Herbert against the schooner and the tug, the libels 
will be dismissed with costs as respects the tug, and decrees with 
costs will be entered against the schooner. 

A référence will be made in eaeh case to compute the damages. 



The Vigilant. 
(District Court, E. D. Nm York. February 3, 1882.) 

1 Tug — LiABLB for Loss of Tow. 

Where a canal-boat in tow was stranded by the négligence of the tug having 
her in tow, and in conséquence of a dépression or hole in tlie surface of the 
bar on wliich she wa? grounded a part of her bottom fell out at the receding 
ol the tide, held, that the tug was liable for the damage. 

J. A. Hyland, for libellant. 

0. B. Payne, for respondent. 

Benedict, d. J. This action arose out of the following ciroum- 
stances: On the eleventh day of November, 1880, the sieam-tug 
Vigilant undertook to tow the canal-boat H. G. Baker, laden with 
coal, up Glen Cove creek. While being so towed the canal-boat was 
stranded on a bar that ran along the channel in one part of the creek. 
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and was then left. Before she could be got off the bar her bottom 
broke out at a point on tiie port aide, and she filled, This action is 
brought against the tug to recover the loss sustained by the owner of 
the canal-boat by reason of this disaster. 

The first question presented is whether the stranding of the canal- 
boat upon the bar was caused by négligence on the part of the tug. 
Upon this question my conclusion is that it was so caused. It is no 
answer for the tug to say that the canal-boat was with difficulty kept 
in the channel, because the two towing hawsers were of unequal 
length, owing to the absence of a cleat on one side of the canal-boat. 
The pilot of the tug knew when he commenced to tow the canal- 
boat how the hawsers were fastened, and if they were so made fast 
as to be in fact of unequal length, he became ehargeable with the duty 
of exercising sufficient care and skill to keep the boat in channel in 
spite of any difficulty created by the method in which the hawsers 
were made fast. 

The stranding of the canal-boat being found to hâve been caused 
by négligence on the part of the tug, the next question presented by 
the testimony is whether the injuries sustained by the canal-boat 
wjiile on the bar are to be attributed to the stranding, or to the old 
and rotten condition of the boat. Hère the contention on the part of 
the tug is that the canal-boat was not injured by striking the bar ; 
that the character of the bar was such that the boat, if seaworthy, 
could hâve lain upon it for a long time without injury ; and that the 
breaking down of the boat's bottom was owing solely to her unsea- 
worthy condition. On the other hand, it is contended in behalf of 
the canal-boat that the boat was seaworthy, and that the stranding 
occurred at a place where there was a dépression or hole of consid- 
érable dimensions in the surface of the bar over which the boat 
grounded, and into which, she being loaded, a part of her bottom 
fell when the tide went out, because deprived at that point of any 
support, either of land or water. Upon this issue the burden is upon 
the tug. Having negligently stranded the canal-boat she must pay 
for the injuries sustained by the boat while so stranded, unless she 
can make it clear that such injuries would not hâve been sustained 
if the canal-boat had been seaworthy. 

Upon the évidence there can be no doubt that the bottom of the 
canal-boat gave way, at a point where it was left without support, 
because of a hole or dépression in the bar over which the boat 
grounded, and the évidence warrants the inferenee that the bottom 
would not bave given way if it had not been for this hole. Much 
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conflic'ing testimony bas lieen given in regard to the condition of the 
boat's bottom, but the weight of it, as I tbink, warrants the condu- 
&ion that the boat's bottom was strong enough to hâve supported the 
cargo in safety if it had uot been for the existence of the hole or 
dépression in the bar acroas which the boat lay. The direct évidence 
upon this point is confirmed by the undisputed fact that a short time 
before this the boat lay in safety aground at Thorne's wharf, a place, 
according to the claimant's witnesses, more trying to a canal-boat 
than the bar on which she stranded, and that on this occasion she 
was expecting to lie at the same wharf. My conclusion, therefore, is 
that the injuries sustained by the boat arose from the character of 
the bottom where she stranded, and not from her unseaworthy con- 
dition. 

A question bas been made as to the cause of the hole in the bar^ 
and witnesses bave been called in belialf of the tug who express the 
opinion that the dépression into which the boat's bottom fell was 
caused by water running out of the boat when the tide went out, and 
washing away the soft bottom underneath. But this view rests solely 
upon opinion. No witness is called who says that he saw the mak- 
ing of the hole, nor does any witness testify that there was no such 
hole in the bar when the boat grounded. On the contrary, the master 
of the canal-boat testifies that as soon as the tug left. him he felt 
around bis boat with a pôle to see what bottom he was on, and then 
found this hole, and at once jumped into a boat to inform bis con- 
signée that the boat would iill upon the bar ; and he further testifies 
that when, shortly after, he returned to the boat with the consignée, 
the bottom had burst over the hole in the bar. In this the master 
is corroborated by the consignée, who, being called by the claimant, 
says he was there on the llth, and saw the hole and a timber broken 
down over it. It does not appear to be very probable that such a 
hole could be made in so short a time by water running out of the 
boat. And, besides, there is a failure of évidence to show that there 
was any considérable amount of water in the boat. The opinions 
of the claimant's witnesses do, however, show that it is not improb- 
able that such a hole might bave been made in the bar by currents, 
tides, or even passing vessels, and renders crédible the positive testi- 
mony of the master of the canal-boat that the hole was there when 
he grounded. I am unable, therefore, to find that the hole in the 
bar is attributable to water running out of the canal-boat. 

But if the fact be that soon after the canal-boat grounded water ran 
out of her in sufficient quantity to make the hole in the bar where the 
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bottom broke down, then, inasmuch as tlie évidence is that tliere was 
Bcarcely any water in the canal-boat at the time she took the bottom, 
the inference foUows that the water which made the hole in the bar 
by rnnning eut of the beat, was caused by a leak created by the 
stranding ; and such inference i8 in harmony with the testimony in 
regard to the situation of the boat when left by the tug, as such a sit- 
uation might easily cause the boat to leak. In either case the lia- 
bility of the tug would be the same. 

For thèse reasons my détermination is that the libellant is entitled 
t .1 a decree against the tug for the amount of the loss iu ç[uestion, to 
be determined by a référence in the usual manner. 



CiTizENs' Ins. Co. v. Kountz Line.* 
{District Court E. D. Louisiana. February 20, 1882.) 

L CoMMON Agbnt — Joint Liabilitt of Cabbiers. 

Where several beats are severally owned by differeat corporations, and are 
ail run, each for its own account, in one "line," which line is itself another 
corporation, and ail the corporations are represented by the same person as 
agent, who signs billa of lading for goods shipped upon one of the boats as 
agent for the " line," held, that said agent was a common agent for ail, but 
in his représentative capacity acted separately for each, and that hence there 
was no joint interest and no joint liability, and for goods shipped by one boat 
the owners of the other boats could not be held liable, as they did not undertake 
the safe carriage thereof. 

2. Agent — Power to Bind Principal. 

An agent, though he hâve power to transact the joint business of many, 
cannot therefore bind one of his principals in the separate business of another 
principal. 

0. B. Sansum and John A. Campbell, for libellants. 

Chas. B. Singleton and Richard H. Browne, and Geo. H. Skields, 
for défendants. 

BiLLiNGS, D. J. This suit is brought to recover upon bills of lading 
for goods shipped upon the steamer H. C. Yaeger. The goods were 
shipped from St. Louis to New Orléans and other points upon the Mis- 
sissippi river, and were laden upon the Yaeger, which, with her entire 
cargo, was lost when out fi-om St. Louis about 30 hours. The libel- 
lants were insurers of the cargo, hâve paid the loss, and bring this 
action as subrogées of the insured, the parties named in the bills of 

•Reported by Joseph P. Hornor, Bsq., of the New Orléans bar. 
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ladiûg. The suit was commenced by attaehment, none of the dé- 
fendants liaving been found within the district. The bills of lading 
are for goods shipped by the steamer H. G. Yaeger, and weie signed 
by "J. W. King, agent Kountz line, St. Louis." The défendants, 
whose property has been attached, are several of five corporations, 
and the question submitted with référence to this part of the case is, 
were thèse five corporations jointly bound by thèse bills of lading thus 
issued by King as agent of the Kountz line ? 

The évidence shows that the Kountz line had been in existence 
about nine years. It is a corporation established under the laws of 
Missouri "to receive and forward merchandise and products, and for 
the purpose of transportation upon the Mississippi river and its 
tribu taries." At the time of its incorporation four boata were cor- 
porators or stockholders, but shortly afterwards five separate corpora- 
tions tFere formed under the same law of Missouri, also for the pur- 
pose of transportation on the Mississippi river and its tributaries. 
The boats ceased to be stockholders in the Kountz line, the new 
corporations were called by the name of the several boats, and the 
title to each boat was transferred to the corporation which bore its 
name. Thèse five boats constituted a line of steamers running at 
regular intervais and under one management, and were known as the 
Kountz line steamers. There was not a complète identity of inter- 
est on the part of the Kountz line and the several boat corporations. 
There were difîferent stockholders, though to a large estent the stock 
was held by the same persons and in the same proportions. In two 
of the boat corporations a great majority of the stock was held by |he 
daughters of Com. Kountz. He was the président, and J. W. King 
was secretary, of the Kountz line, and of ail the boat corporations. 
The corporations were ail domieiled at St. Louis, and had the same 
place of business, which was transacted at the office of the Kountz 
line under the direction of Com. Kountz, and either by him or King 
as the agents of the Kountz line. 

The Kountz line received ail the money earned by each boat at St. 
Louis, and ail that was collected by the agents at New Orléans was 
forwarded by draft to the Kountz line at St. Louis, The pnrchases of 
merchandise for any of the boats, in order to make out a cargo, were 
made by the Kountz line, were billed to and paid for by it. The 
Kountz line, by J. W. King, agent, advertised, through circulars and 
hand-bills widely distributed, that the Kountz line boats were supe- 
rior to their competitors in their construction, in their prompt 
V.10,no.7— 49 
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compliance witli their bills of lading, and in their rate of charges 
for freight. One advertisment in an AUegheny newspaper was 
offered in évidence, in which the MoUie Moore, one of the steam- 
ers attached, is announced as forming, with the Yaeger and three 
other steamers, thé Kountz line steamers, running from St. Louis to 
New Orléans, from the Kountz line wharf-boat, St. Louis, and the 
public were invited to apply for further information to "John W. 
King, Kountz line wharf-boat. St. Louis, Mo. ; " "G. L. Brennan, Kountz 
line office, 106 Gravier street, New Orléans;" "or to W. J. Kountz, 
AUegheny, Pa." 

But the évidence establishes that the acéounts of each of thèse 
boats were kept upon the booka of the Kountz line separately, and that 
in thèse accounts each boat was credited with ail its own earuings, 
after deducting $150 as the charge of the Kountz line for each 
trip ; that each boat was charged with the priée of goods purffhased 
for and forwarded by it, and was separately credited with the pro- 
ceeds of ail the goods carried by it when sold. The évidence also 
shows that in two of thèse boat corporations a dividend had been 
declared, and that in case of one of thèse boats the corporation which 
owned it, out of its earnings, had built a second boat, which it con- 
tinued to own, and which also ran under the management of the 
Kountz line. 

The question presented is whether the bills of lading issued by King, 
agent of the Kountz line, for goods shipped by the Yaeger, bound the 
owners of the Yaeger alone, or whether they bound the owners of ail 
the boats which ran in or constituted the Kountz line steamers. 

Thèse bills of lading were issued by the "agent of the Kountz line," 
i. e., by the Kountz line, and the question is whether the relations of 
the boats were such, either when viewed as actually existing or when 
considered as they were held out to the public as existing, as to make 
the Mil of lading issued for one boat the act of the owners of ail the 
boats which were operated by a eommon agent, and were so con- 
nected that they constituted one line. 

The questions as to the joint liability of carriers for the acts 
of a eommon agent bas most frequently arisen with référence to 
transportation over connected lines, but in principle the question is 
the same where the owners, having a single agent, represent, not 
différent sections of a continuons route, but différent vehicles trav- 
ersing the same route. The cases with référence to this question 
divide themselves into three classes: 
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1. Where there is a sharing of the profits or earnings of «ach sec- 
tion among the owners of ail the sections. Hère, upon the same 
equity which establishes the liability of individuals in partnerships, 
ail the owners are bound by the acts of the agent as to the part of 
any owner. An illustration of this class is found in the case of 
Champion v. Bostwick, where both in the suprême court of New York 
(11 Wend. 571) and in the court of errors (18 Wend. 175) the lia- 
bility of the owners of ail the parts of a route for a négligence upon 
one part was maintained, because ail shared in the profita of the en- 
tire route. 

2. Where, without any sharing of earnings, the common agent, hav- 
ing authority to bind the owners of each part to carry over the entire 
route, exercises that authority, and there is a default upon any part 
of the route. Hère ail are bound, because ail hâve agreed to be 
bound. An example of this class is found in Fairchild v. Slocum, 19 
Wend. 329, afterwards affirmed by the court of errors, 7 Hill, 292. 

3. Where, without any sharing of earnings, the owners of the va- 
rions sections of a route hâve a common agent, but in his représent- 
ative capacity he acts separately for each. In this class of cases, 
since there is no joint interest and no joint agency, there can be no 
joint liability, and the owner of each section of the route is bound 
with référence to transportation over his own section only; for an 
agent, though he hâve power to transact the separate business of 
many, cannot, therefore, bind one of his principals in the separate 
business of another principal. This class of cases is Hlustrated by 
Briggs v. Vanderbilt, 19 Barb. 222, and Bonsted v. Vanderbilt, 21 
Barb. 26. Into this class also falls the case of St. Louis Ins. Co. v. 
St. Louis, etc., R. Co, 13 Cent. Law J. 468, where the suprême court 
holds that Connecting lines having a common agent — each bearing 
its own gênerai expenses and the expenses of every transportation over 
it, and each being paid according to its comparative length — had no 
participation in each others' earnings, no relation or association in 
the nature of a partnership, so that the case did not fall within the 
first class; and, further, that in such a case there was no holding out 
of authority to contract for the varions constituants of the entire 
route save from each section for itself. 

It must be borne in mind that the case now presented to the court 
for décision is not a suit in equity in which, by a creditor's bill, it is 
eought to reach property standing in the name of others, but alleged 
in equity to be the property of William J. Kountz ; but that the alléga- 
tions of the libel présent solely the question : Did thèse five corpora- 
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tions Jointly undertake by tliese bills of lading for the sate carriage 
of the goods shipped by the H. C, Yaeger ? 

The évidence of W. J. Kountz, of John W. King, and of Rogers, js 
to the effect that the accounts of each of the boats running in the 
Kountz line were kept separate and distinct ; that each was charged 
$160 by the Kountz line for its services for every trip; that after 
deducting this sum froai its own moneys each boat was credited with 
its earnings and charged with its expansés. There was, therefore, 
a combining of boats to form a common line, but there was no distri- 
bution of earnings — no sharing in any common fund — and there was 
no connection in the nature of a partnership which would bring the 
case within the lirst class. Does it fall within the second class ? The 
material facts are that five corporations, each owning a steam-boat, 
combine to run under one management — in place of departure and 
destination, in the intervais at which they run, and in their rates of 
freight — to form a single line, which they called the Kountz line. They 
hâve a common agent — the incorporated Kountz line — but it acts for 
each boat separately. They do not establish jointly any agency for 
ail, but each adopts the same agent for itself. Hère the agent, with 
référence to each boat, acts for that boat alone, and binds no one else, 
and falls within the third class, where there is a common agent, but 
no participation in earnings and no joint agent. 

This case is indistinguishable from the cases of Briggs v. Vanderbilt 
and Bonsted v. Vanderbilt, 19 and 21 Barb. Thèse cases were.well 
considered. They spring out of precisely similar facts, and should be 
read together. The first is a décision of the gênerai term of the 
suprême court of the Kings eounty district, and the second a décision 
of the gênerai term of the suprême court of Albany eounty. The first 
was pronounced by Judge Selah B. Strong, for some 16 years judge 
of the suprême court, afterwards judge of the court of appeals. The 
second was rendered through Judge Amasa J. Parker. Both thèse 
courts were composed of eminent judges. In thèse cases three com- 
panies, one running across the isthmus, one on the Atlantic, and one 
on the Pacific side, combined and formed what they denominated 
"Vanderbilt's new line between New York and San Francisco." In 
their advertisement they announce that the steam-ships running 
therein were built expressly for that route. They had the same man- 
agement and places of business both in New York and San Francisco. 
They advertised to carry passengers through. They advertised and 
transacted their business through a common agent. The contract 
was for a through passage, but for each portion of the route separate 
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tickets were given/all headed "Vanderbilt line," and signed by D. B. 
Allen, agent, who was the comtnon agent. The proof also showed 
that there was no joint interest in the passage money, and no agree- 
ment for its division, The court held that there was no joint agency. 
Judge Strong says, (19 Barb. 238 :) "They [the défendants, the several 
lines,] had, it is true, the same agent, but he acted in his vicarious 
capacity separately for each." Judge Parker (21 Barb. 30,) says: 
"Allen sold the plaintiflf three tickets, and sold each as the agent of 
the owner of one part of the line." 

I confess I hâve found great difficulty in solving the question so as 
to make a décision which should be in harmony, on the one hand, 
with the rule as laid down by Chief Justice Tindal in Fox v. Glifton, 
6 Bing. 240, as to the doctrine of liability springing from holding out 
one's self as partner, as contradistinguished from the actual relation- 
ship of partnership, and the long line of cases in which that rule has 
been foUowed ; and, on the other hand, with the well-eonsidered cases 
in which the doctrine of holding out as having the relation of partner 
is applied to connected lines of carriers. It is clear that the latter 
cases hâve modified the gênerai doctrine of implication in its applica- 
tion to connected lines. This is in conséquence of the impossibility 
of conducting the ramified business of transporting our vast com- 
merce over our continent without permitting the announcemeut of 
connections in routes which must be understood to be mei*e conj mic- 
tions as to time and place, and not the assumption or distribution of 
liability. Taking the doctrine of implied liability as it has been 
announced by the courts whose adjudications should be held the 
most binding, in its application to carriers who hâve combined in 
the formation of continuons routes, I feel sure the bills of lading 
Bued on in this case created an obligation on the part of the owners 
of the Yeager alone, and that the libellants hâve failed to establish 
any joint contract, or any such holding out as would bind the cor- 
porations who are the défendants. Without deciding any of the 
other questions presented in the cause, I am of opinion, therefore, 
that the libel must be dismissed. 
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A Cargo of Malt. 

[District Court, S. V. New York. November 10, 1881.) 

L Okal Conteact — Ohange in— Notice to bb Given. 

Where an oral contract was entered into by the libellant, who agrced to take 
on Iiis canal-boat a cargo of malt, and hold and transport the same at the rate 
of flve dollars per day for 30 days, and if at the end of 30 days the cargo was 
still on board, from that time the libellant should be paid the "going rates" 
until the cargo was removed, it was held that the latter stipulation was an 
essential part of the contract, and that the owner of the cargo was entitled to 
spécifie notice of a change in the contract at the expiration of that time, and 
to be required to remove the cargo or pay the new rates. 

In Admirai ty. 

E. D, McCarthy and Mr. Ell'iot, for libellant. 

Carpenter é Mosker, for respondents. 

Bbown, D. J. This libel was filed to recover a balance alleged to 
be due for taking on board, holding, and transporting a cargo of malt 
upon a canal-boat of the libellant. 

The oral contract, under whlch the cargo was taken on board, was made by 
the libellant with Mr. Karasay, tha agent of the claimant. Both substantially 
agrée as to the terms of the contract, which were that the libellant would 
take the cargo aboard bis beat, and allow the claimant the use of her, for 
which the libellant was to be paid at the rate of flve* dollars per day for the 
flrat 30 days, which period of use Mr. Eamsay guarantied; and if, at the 
end of 30 days, the cargo was still on board, that from that time the libel- 
lant should be paid the " going rates " until the cargo was removed. 

Under this contract the cargo was taken aboard at Newark on October 10, 
1879. At the end of 30 days, on November lOth, the libellant called at the 
office of the claimant, received $150 for the 30 days, and then told Mr. Ram- 
say that " they were now paying $10 per day, and that he wanted that for the 
further use of his beat;" to which Mr. Eamsay replied, "If that is the going 
rate, you will get it." The libellant also testifled that about a week after- 
wards he called at the office of the claimant, Mr. Gray, and told him, sub- 
stantially, the same, to which, he says, Mri Gray did not reply. Mr. Gray tes- 
tifled that he had no recollection of any such interview, and that at the time 
stated he was not in New York, but in Buffalo. The cargo was ordered and 
taken to Brooklyn in December, wliere it was diseharged from the niuth to 
twelfth of that month. The libellant claimed $10 per day after November 
lOth, and payment at that rate being refused, he flled this libel on the tentli 
of December, 1879. 

It was proved that by " going rates" is meant the rates as established and 
paid by the three railroad companies most largely engaged in the lighterage 
of grain, viz., the Pennsylvania, the New York Central, and the Erie Railroad 
companies; and tliese companies were mentioned and referred to in the origi- 
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nal contract. The représentatives of thèse conjpanîes fix the rates frotn timê 
to time aecording to the supply and demand for boats of the ordinary size car- 
rying from 8,000 to 8,500 bushels. By thèse rates there would hâve been 
owing to the libellant $47, or a little less, and that amount was tendered to 
him before his libel was flled. The représentative of tlie Erie Ilailroad Com- 
pany testifled that when boats were scarce a higher price was allowed for 
boats earrying 10,000 bushels or over, but otherwise no distinction was made 
for extra size; and that frora November 8th to llth he paid .$10 for such 
boats. The other companies had not paid for any boats higher than from $3 
to $8 during the whole perioJ, but whether tbey actually had larger boats 
at the time does not appear, 

The libellant's boat was, as I must find, upon the testimony, of 
extra size, for which he is entitled to $10 for November lOth and 
llth, which will entitle him to $51, instead of the $47 tendered. The 
libellant's claim to the beneât of a new contract at the absolute rate 
of $10 per day after November lOthcannot be sustained. The orig- 
inal contract was an entire contract. It embraced three principal 
points: First, the rate of five dollars per day for 30 days; second, 
the guaranty by the claimant of 30 days' pay, whether the cargo was 
unloaded before that time or not ; third, the privilège to the claim- 
ant after 30 days, in case the malt was still aboard, to continue the 
use of the boat at the "going rates" of the three companies named. 
The privilège for the use of the boat after 30 days at "going rates" 
is as clearly embraced in the original contract as the guaranty of 30 
days' pay whether used the whole time or not. There is nothing 
unreasonable, unfair, or improbable in such an agreement. Having 
a guaranty of 30 days at a fixed price, there is certainly nothing 
unreasonable in the libellant agreeing to receive the current rates 
thereafter ; and it would be unreasonable to subject the cargo to the 
alternative of an immédiate transi'er after 30 days, or to the pay- 
ment of arbitrary and excessive rates, unless the contract plainly 
gave to the libellant that right. The original contract in this case 
does not do so, and to allow the libellant, at the moment the 30 days 
expired, to fix an arbitrary price for any continued use of his boat, 
would be équivalent to disregarding altogether the express stipulation 
for the further use of the boat at "going rates." The stipulation 
being an essential part of the original contract, the libellant had no 
légal right to vary it. 

Nor was the notice given by the libellant on November lOth of the 
character required to change the contract, if he had had a right to 
change it. The language of this notice imported no more than that 
$10 was the "going rates," and that the libellant would accordingly 
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expect that rate of payment. That was no more than directing 
attention to the original contract, — an act of caution on the part of 
the libellant, as the rates were then much higher than $5 per day. 
Mr. Ramsay's answer was but a renewed assent to the original con- 
tract. Had the libellant intended to reject the old contract or to 
impose a new one at higher rates, or had he any right to require the 
removal of the cargo unless some new terms of payment were agreed 
on, he was bound to give intelligible notice of suoh an intention, and 
plainly to require removal of the cargo or payment of new rates. 
He gave no such notice and expressed no suoh intention. The 
original contract, therefore, remained, and he can recover according 
to the terms of the original contract only. 

Although I hâve allowed a sum slightly above the amount tend- 
ered, in conséquence of the extra size of the libellant's boat, the 
libellant is not, I think, entitled to recover costs, becauae he did not, 
at the time of demanding payment, make any claim upon that ground, 
and because, having gone with Mr. Eamsay to the représentative of 
the Pennsylvania Eailroad Company and heard the "going rates" paid 
by that company for the period, he refused to go to the office of the 
Erie Eailroad Company, where alone the extra rate had been paid, 
and where alone that fact would hâve been ascertained. He claimed 
$10 per day for the whole period as upon a new contract, to which 
he was not entitled and which is hère disallowed. 

Decree for $51, and interest from December 6, 1879, without 
costs. 
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The Henry Chvpel. 
{District Court, D. Massachusetts. February 22, 1882.) 

1. Admiralty — Damages for Négligent Towagb. 

A tug undertaking to tow a vessel in navigable waters is bound to know tlie 
proper and accustomed water-ways and channels, the depth of the water, and 
the nature and formation of the bottom, wliether in its natura] state or as 
changed by permanent excavations, and is responsible for any neglect lo 
observe and be guided by tliese conditions. 

2. Same — Notice op Danger — Rbsponsibilitt. 

Where one of the proprietors of the wharf to whioh the schooner was beiiig 
towed, and who was also one of the owners of the cargo, neglected to caution 
the tug of the danger, such neglect will not render the schooner responsible, he 
being aeither owner, charterer, nor agent of the schooner. 

Libel filed by the owner of the Bchooner Ann S. Brown against 
the steam-tug Henry Chapel, to recover for injuries alleged to hâve 
been caused by négligent towage. 

C. T. d T. H. Russell, for libellant. 

Haie é Walcott, for elaimant. 

Nelson, D. J. Smith's coal wharf in Cambndgeport is built on 
the northerly side of Charles river, and is separated from the main 
channel of the river by wide flats, bare at low water. The wharf is 
connected with the main channel by a dug-out channel, extending 
acroBS the flats, and in front of the wharf the bottom has been 
dredged out, so that vessels with a draught of 11 feet can corne to the 
wharf at high water. The dredging in front extends out some dis- 
tance from the wharf, forming a basin with sloping aides, and in this 
space it is customary for coal vessels to lie when waiting their tum 
to unload. The usual and proper course to approach the wharf is to 
cross the basin midway until near the junction of Smith's wharf witli 
Bent's wharf, which adjoins it on the west, and then to turn west- 
ward. Upon tbis course the depth of the water at high tide is suf- 
ficient to float a vessel with a draught of 11 feet, and the bottom is 
even and uniform, so that vessels can there lie with safety when left 
aground at low tide. 

The schooner Ann S. Brown arrived in Boston, May 27, 1881, from 
New York, having on board a cargo of 295 tons of coal, to be delivered 
at Smith's wharf. Having passed the bridges, and anchored above 
West Boston bridge, she engaged the tug-boat Henry Chapel to tow 
her up to the wharf. This service the tug undertook to perform on 
the afternoon of June 3d, at high water. The draught of the schooner,. 
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as loaded, was nine feet and eight inclies forward, and 10 feet aft. 
Another vessel was then discliarging at the wharf, and it was ai- 
ranged that the tug should leave the schooner in the basin, near enough 
to the wharf to be reached by a Une, by which she eould be drawn in at a 
later tide. Instead of foUowing the usual course for approaching the 
wharf, the tug, with her tow, passed so far to the westward of it that 
the bow of the schooner grounded on the westerly slope of the basin, 
and there stuck fast. As the tide receded she settled unevenly, her 
bottom, from the mainmast forward, resting on the hard gravel of the 
slope, and her stem in the soft mud of the basin. The resuit was 
that she was more or less strained. 

The regular business of the tug was towing on Charles river, and 
the master, who is also the owner and claimant in this suit, had fre- 
quently before this towed vessels to Smith's wharf. 

It seems to me very elear that this state of facts discloses a case of 
négligence on the part of the tug for which she should be held respon- 
sible. The rule of law is perf ectly well settled that a tug undertaking 
to tow a vessel in navigable waters is bound to know the proper and 
accustomed water-waya and channels, the depth of watei*, and the 
nature and formation of the bottom, whether in its natural state, or 
as changed by permanent excavations. When ail thèse conditions, 
as they exist, admit of safe towage, the tug is responsible for any neg- 
lect to observe and be guided by them. The Margaret, 94 U. S. 494 ; 
'The Effie J. Simmons, 6 Eed. Eep. tJ39. In this case, if the vessel 
had been towed in the usual course for approaching the wharf, she 
would hâve rested, as the tide receded, evenly and equally on the 
whole length of her bottom, and would hâve suffered no strain. For 
her failare in this particular the tug should be held liable for the 
resulting damage. 

It appears that the proprietora of the wharf were also the owners 
of the cargo of coal, and that one of them was standing on the wharf 
when the vessel was being towed in, observing her movements, and 
gave no caution to the tug of the danger. But, assuming that it was 
his duty to hâve warned the tug, yet, as he was neither the owner, 
charterer, nor agent of the schooner, there seems to be no reason why 
she should be held responsible in any way for his misconduct. 

Interlocutory decree for libellants. 

See The Vigilant, ante, 765. 
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Irzo V. Perkins and others. 
{District Court, S. B. New York. November 14, 1881.) 

1. BniPPiNa— Delivekt op Cargo— Usages of Port. 

It is the duty of the vessel to make delivery of cargo, and where the bill of 
lading is silent as to the particular place and mode of delivery, it must be made 
according to the usages and régulations of the port, or the arrangements made 
with the consignée. 

2. Dbmubbage. 

Where, on the arrivai of a vessel, an arrangement was entered into between 
the ship's agent and the respondents, consignées of a part of the cargo, that 
the vessel should go to a particular doclc, and that such part of ithe cargo phould 
be delivered in lighters to be sent by the respondents to receive it, held, tliat 
such an arrangement, so long as it is unrevolced and is acted on by either, is 
binding upon the other, and as the vessel, upon the faith of such arrangement, 
•went to the dock agreed upon and walted for lighters to be sent by the re- 
spondents, the latter are estopped to deny that the deteniion was by their 
procurement and for their benefit, and that they are liable for demurrage. 

8. SAME — COSTS, ■WHEN NOT ALLOWED. 

Where the claim of the libellant was in part upon à basis not sustained, and 
another portion of it was abandoned, costs were not allowed. 

In Admiralty. 

Beebe, Wilcox é Hohhs, for libellant. 

Olin, Rives é Montgomery, for respondents. 

Brown, D. J. This is a libel in personam to reeover damages in 
the nature of demurrage for the détention of the bark Eoma in the 
delivery of 300 tons of iron consigned to the respondents at this port. 

The iron was shipped at Marseilles, under the usual bill of lading, to be 
delivered to the respondents on payment of freight, with no spécial clause in 
référence to demurrage or mode of delivery. The cargo of the Koma was a 
mîxed cargo, consigned to six différent consignées. The portion consigned to 
the respondents was in the bottom of the hold. It was the greatest in weight, 
but not in bulk, of any o£ the différent consignments, though it formed less 
than a major part of the cargo. 

It appeared in évidence that there are but comparatively few wharves at 
this port where large quantities of iron will be received, for want of sufflcient 
strength and solidity to bear its great weight, and that for this reason, as well 
as for greater economy in handling, iron is very frequently unladen in light- 
ers. The Roma arrived in the lower bay on the tenth of November, 1879. 
On the same day the agent of the vessel called on the respondents, and inquired 
if they were going to take their iron on lighters, telling them, at the same 
tirae, that the other consignées had consented to the vessel going to the 
Atlantic dock, and askiiig if they had any objections. The respondent's ship- 
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ping clerk replied that they were going to take tlieir Iron on ligbters; that 
that dock would suit them ; and inquired when the vessel would be ready for 
the lighters, andwas told in four or flve days. The vessel thereupon went to 
tlie Atlantic dock, and by the 18th or 19tli was ready to discharge the iron ; 
but owing to great diflaculty in proauring lighters at that time none was 
sent to receive it until the 26th, when one lighter was sent alongside and 
received about half the iron. On December Ist a berth for the vessel was 
obtained by the respondents at Merchants' Stores, to which the vessel was 
removed, and the rest of the iron was discharged there upon the wharf by 
December 6th. Four days were admitted to be a reasonable time for dis- 
charging the iron. The freight was paid December 8th, leaving the claim for 
(leinurrage, which had previously been rendered, unadjusted. This libel was 
thereafter filed on December 19, 1879, claiming 14 days' demiirrage, viz., from 
the nineteenth of November to December 6th, less four days for delivery, and 
also claiming $630 spécial damages for loss of more favorable return freights, 
which it is alleged the vessel would hâve obtained but for this détention. 

It is the duty of the vesael to make delivery of the cargo. If the 
consignée will not receive it she must unlade it where she can, and 
store it suitably for the shipper's account. Kennedy v. Dodge, 1 Ben. 
311; Vose v. Allen, 3 Blatchf. 289; Tlie Eddy, 5 Wall. 481; Arthur 
V. Schooner Cassius, 2 Story, 81; Ostrander v. Brown, 15 Johns. 39; 1 
Pars. Shipp. & Adm. 225; Brittan v. Barnaby, 21 How. 527. 

Where, as in this case, the bill of lading is silent as to the particu- 
lar place or mode of delivery, it must be made according to the usages 
and régulations of the port, or the arrangements made with the con- 
signée. It is compétent for the ship's agent to make such arrange- 
ments with the consignée, and any spécifie agreement so made by 
him in regard to the delivery will bind the ship. The Grafton, 1 
Blatchf. 173. 

The libellant sought to prove an established custom and usage at 
this port making it the duty of the consignée of iron, though it con- 
stituted but a minor part of the cargo, to provide a berth where the 
vessel could unlade it ; and when a berth was so provided, that the 
ship was bound to go there to unload, although the rest of the cargo 
might be diseharging elsewhere. Several witnesses testified with 
more or less distinctness to this custom ; but it was denied by others 
having nearly equal opportunities of knowledge. As the force of such 
a custom dépends upon the gênerai knowledge of it and acquaintance 
in it, I must find, upon testimony so conflicting, that the alleged cus- 
tom is not proved, although there is stronger support for such a usage 
in the case of the consignment of a whole cargo of iron to a single 
consignée. 
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I caunot doubt that at the interview between the agent of the Eoma 
and the shipping clerk of the respondents, on the tenth of November, 
a complète understanding for the time being was had for the delivery 
of the iron at the Atlantic dock in lighters, to be sent by the respond- 
ents to receive it. The conversation then had was not, it is true, in 
form, a spécifie contract, like that in the case of The Grafton, 1 
Blatchf. 173. They did not agrée that the iron should absolutely 
and at ail events be delivered into lighters and not otherwise. But 
both parties must hâve been aware of the difficulty in procuring a 
berth for unloading iron upon a wharf, as well as the greater econ- 
omy of unloading in lighters; and when unloading on a wharf was 
first spoken of , the greater cost of doing so was a matter of objection 
by the respondents. The inquiry by the ship's agent on the tenth of 
November, before the ship had gone to a berth, was obviously in réf- 
érence to thèse facts ; and in answer to his inquiries it was expressly 
stated by the respondents that they would take the iron on lighters. 
The Atlantic dock was agreed upon as the place, and the time when 
the lighters were to be sent was approximately fixed. Both parties 
acquiesced in this arrangement. It was calculated to influence, and 
was manifestly designed to influence, the action of both parties in réf- 
érence to the place and mode of delivery of the iron ; and both par- 
ties immediately acted upon it, — the ship in going to the Atlantic 
dock, and in waiting for the lighters where she could not put iron on 
the wharf ; and the respondents in taking steps with more or less dili- 
gence to get lighters, one of which was finally sent on the 26th. Such 
an arrangement, so long as it is unrevoked and is acted on by either, is, 
ex œquo et bono, binding upon the other. Had the respondents pro- 
cured and sent lighters at the time specified, and found the iron 
already put upon some wharf elsewhere, without previous notice to 
t'ie respondents, the ship must hâve been held answerable for the 
damages to the respondents, if any, in obtaining lighters upon the 
faith of the previous arrangement. And as the Eoma, upon the faith 
of the same arrangement, went to a dock where iron could not be 
put upon the wharf, and waited for lighters to be sent by the respond- 
ents, the latter are estopped from denying that the détention of the 
ship was by their procurement and for their benefit. 

In such cases the consignées must be held liable for demurrage in 
personam, notwithstanding the payment of freight, as much as the 
shippers would bave been held upon any arrangement of their own in 
respect to the delivery. Donaldson v. McDowell, 1 Holmes, 290; 
Stafford v. WaUon, 1 Biss. 437. 
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The respondents must, therefore, be held answerable for the dam- 
ages to the libellant, so long as he acted upon and was legally justi- 
âed in acting upon this arrangement. This continued until the 
ship's agent was notified by the respondents to put the iron upon the 
wharf, and if it would not be received at the Atlantic dock to put it 
upon any other wharf where the ship could find a berth therefor. 
This was a revocation and abandonment by the respondents of the 
previous arrangement, leaving them answerable for the damages 
incurred by the Eoma up to that time. Thenceforward the Eoma 
was remitted to her original obligation to find her own berth for the 
delivery of the iron, in the absence of sufficient proof of any usage to 
exempt her from that duty. 

Most of the subséquent détention arose from the claim of the ship's 
agent that the consignées were bound to provide a berth, doing noth- 
ing himself to that end during the pendency of the dispute on that 
subject. The fact that on December Ist a berth for the delivery of 
the rest of the iron upon a wharf was procured by the respondents, 
cannot be suffered to préjudice their légal rights, nor be taken as 
any évidence whatever as against them of any légal obligation on 
their part to provide a berth, as this obligation was ail the while 
clearly and unequivocally denied by them. It would be not only 
unjust, but in the highest degree impolitic, in cases of disputed obli- 
gations, to suffer the voluntary efforts of either party, in terminating 
a dispute and stopping the increase of damages, to be turned against 
them in any subséquent litigation. Such efforts ought, on the con- 
trary, to be commended by the court as making for peace, and as 
évidences of an unlitigious animus. 

The précise date when the respondents gave notice to the ship's 
agent to put the iron wherever he could find a wharf to receive it, does 
not , very clearly appear. It was before the lighter was sent, and 
after complaints of the delay had been made, and, as near as I can 
make out from the évidence, was about November 24th. As the ves- 
sel was ready to deliver by the 19th, and as ample notice had 
been previously given the respondents to be in readiness by that 
date, the respondents must answer for those five days' delay; 
and, as there is no reason to doubt that a berth for the delivery 
of the iron at the wharf could hâve been obtained at first, as well 
as on December Ist, or that the vessel would hâve gone there but for 
the arrangement made for delivering on lighters, the respondents 
should pay for the delay and costs of removal to the second berth. 
No évidence of the charges so incurred was given, nor any reasons 
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for the ship's delay after the berth was procured on December l&t. 
But as Bome time must hâve been taken in such removal, I add one 
day's détention for this cause, making in ail six days, which, at the 
rate of $51 par day, the rate agreed on, gives $306, with interest 
from December 6, 1879, for which the libellants are entitled to jùdg- 
ment; but as their claim was in part upon a basis not sustained, and 
another portion of it, viz., that for loss of freight, was abandoned, 
costs should not be allowed. 

See Reed v. WeU, 6 Fed. Rep, 304. 
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iSiilrict Cowrt, B. D. Penntylvania. December 12, 1881.) 

1. BHrppiKG— Fkeight Money, Rbcovbby of. 

In a bill of lading reciting "the weight and quantity unknown ; not account- 
able for the cork on deck and burating of bundles, several of which open for 
stowage," the obligation as respects delivery in ' ■ good condition " la sn obliga- 
tion for proper stowage according to the usual custom of stowing such cargo ; 
and where the weight of évidence justifies the belief that this custom was com- 
plied with, and delivery of the cargo was proved, held, that the master was 
entitled to recover the freight money. 

Libel by the master of the bark Samuele against José de Bessa 
Guimaraes to recover freight on 800 baies of cork-wood. The bill of 
lading recited "the weight and quality unknown ; not aceountable for 
the cork on deck and bursting of bundles, several of which open for 
stowage." Eespondent defended on the grounds (1) that there was 
a short delivery; (2) that the cork was injured by being stowed in 
contact with sait, which formed the balance of the cargo, when the 
custom was to separate it from the sait by mats or boards; (3) that 
the captain had unwarrantably eut open a large number of baies, to 
the great injury of the cork. The testimony was conflicting as to 
the delivery, the custom of stowage, and as to the necessity for cut- 
ting the baies. 

John G. Johnson, for libellant. 

Chas. Gibbons, Jr., for respondent. 

Butler, D. J. The claim is for freight for carrying cork-wood. 
The defence set up is (1) short delivery ; (2) unwarranted cutting of 

*Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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baies; and (3) failure to deliver in "good order and condition. No 
question of law is involved; and very little space need be occupied 
in discussing the facts. An analysis of the testimony would require 
much time and labor, and be of little value. It is sufficient to say 
that, in the judgment of the court, neither of the allégations is eus- 
tained. 

Unleas the master and mate hâve sworn falsely, ail the cargo 
shipped was delivered; and there is nothing to justify a belief that 
they hâve sworn falsely. 

A fair construction of the contract (in the light of surrounding cir- 
cumstances) seems to justify ail the cutting of baies shown by the 
évidence. The object of cutting, and of the provision respecting it 
in the contract, was to provide for convenient stowage. It does not 
appear that any more baies were eut than was neeessary for this pur- 
pose. 

The obligation of the libellant, as respects delivery in "good con- 
dition," was an obligation for proper stowage, and did not extend 
beyond a requirement to comply with the usual custom of stowing such 
a cargo. The weight of the évidence justifies a belief that this custom 
was complied with. While the testimony hère is conflicting, and the 
respondent's case was prepared with unusual care, and urged with 
much ability, a very patient examination bas satisfied me that the 
weight of the évidence is with the libellant. 

A decree must be entered against the respondent for freight, with 
costs. 
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United States v. Mullan and others. 
{Circuit Court, 1). Calif<yrnia. February 27, 1882.) 

1. Public Lands — Kïtown Mines— Coal. 

Whatever may hâve been orlginally the proper construction of the word 
" mines," as used in the pre-emption act of 1841, (5 St. 456,) the act of July 1, 
1864, (13 St. 343,) gave a législative construction to the term, which thence- 
forth attached toall known "coal-beds or coal-fields" inwhichno interest had 
before become vested, and withrirew such coal lands from the opération of ail 
other acts of congress. 

2. ScHooi. and Coai. Lands— State Sbi,kctions. 

After July 1, 1864, known coal lands were not subject to sélection by the 
State, in lieu of sections 16 and 36, for school purposes ; and the secretary of the 
interior had no authority to list such lands to the state on such sélections. 

8. Patent Vacatbd— Lien Landb. 

Where the state sélects a tract of land in lieu of a like quantity of unavalla- 
ble school lands, which tract so selected is not subject to sélection, and the same 
is listed over to the state by the secretary of the interior, and by the state tliere- 
upon patented to private parties, a court of equity, upon a bill liled by the 
United States, will annul the sélection, listing over, and patent, whether the 
unlawful acts arose out of fraud, inadvertence, or mistake, or errors of law 
committed by the offlcers upon known facts, as to the authority of the state to 
sélect or the secretary of the interior to list over. 

4. Bill Filed by Attornby Général. 

Where a bill in chancery to annul a patent to land is flled in the name of the 
United States, having the signature of the attorney gênerai of the United States, 
subscribed by his authority, the court is authorized to entertain the bill. 

6. Vested Rights- Poweb of Congeess. 

The state has no indefeasible vested right to sélect lands in lieu of sections 
16 and 36, from any particular class of lands, at any time before sélection actu- 
ally made. Until sélection, congress may withdraw any lands from the opéra- 
tion of laws pennitting their sélection. 

In Equity, 

Philip Teare and W. H. L. Barnes, for complainant. 

B. S. Brooks, for défendants. 

Sawyer, C. J. This is a bill in equity to vacate a state sélection, 
a listing to the state by the secretary of the interior, and a patent 
issued by the state in pursuance thereof , to the north half of section 
8, township 1 N., range 1 E., Mount Diablo meridian; the said tract 
having been selected by and listed to the state as school lands, in 
lieu of a half section of one of the sections 16, which was for some 
lawful reason unavailable to the state. The daim is that, at the 
time of the sélection, listing, and issuing of the patent in question, 
the land was known coal lands, not subject to sélection in lieu of school 
v.lO.no.S— 50 
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lands, and that the listing over to the state, and issuing of the patent, 
were by fraud, or mistake, or error in law; at ail events, without 
authority, and unlawful. 

The facts, as clearly shown by the uncontradicted évidence, are : 

ïhat the Black Diamond Coal Company took possession of this half section 
of land as early as 1861, and froin that time until after the patent issued, in 
1871, continuée in the possession of said land, working a coal mine upon it. 
It had tunnels, drifts, hoisting works, and other machinery, coal bunkers of 
large capacity, etc., on it, costing many thousands of dollars, and had con- 
structed a railroad, operated by steam, to transport its coal to New Tork Land- 
ing, on the bay, some 12 miles distant, whence it was shipped to market. 
There was also a mining town built upon the land in question, occupied at 
différent times by from several hundred to over a thousand inhabitants, ail 
engaged in coal mining on this and adjacent lands, or in some way connected 
with the mining interests ; there being no other occasion for a town at that 
point, and no other occupation for its inhabitants. The lands were situated 
on the side of Mount Diablo, at au elevated point, the surface rough and bro- 
ken, of no use for agricultural purposes, and of inconsiderable utility even for 
pasturing, and of but trifling value for any purpose whatever, o*ber than for 
the coal mines situated and worked thereon. 

The lands were surveyed and sectionized in March, 1864, the stirveyor pro- 
fessing to proceed under the act of 1853. The land was indicated on the plats 
and surveys as coal land. The land wasselected as school land at the instance 
of one Frank Barnard, and, at his suggestion, and osteusibly for his use, lo- 
cated by Leander Ransom, state loeating agent, on June 25, 1865. It was 
selected at the suggestion, and, doubtless, for the real benefit, of the Black 
Diamond Coal Company, which was at that time in occupation. But neither 
Barnard nor the company took raeasures to perfect the title. ' On August 28, 
1868, the défendant Mullan, while the Black Diamond Coal Company was 
actually in possession, working the coal mine, both as is admitted in the answer 
and shown by the proofs, applied to John W. Bost, surveyor gênerai of Cali- 
fornia, to purchase the land from the state, as having been selected by the 
state as school land, in lieu of a corresponding half of a section 16 not availa- 
ble. The surveyor gênerai objected that it was coal land, and not subject to 
sélection ; but said Mullan insisted that it was subjeot to sélection, and that 
the sélection had been approved by the register of the land-offlce; that he was 
entitled to purchase, having ofEered to comply with the state law upon the 
subject ; and that if thé surveyor gênerai should refuse to permit a purchase, 
he could compel him to do so by mandamus. Whereupon, on August 25, 
1868, the surveyor gênerai accepted the application to purchase. On April 
27, 1869, he certified the sélection to the United States land-ofHce, and on May 
21, 1869, he issued a certiflcate of purchase to Mullan. On June 3, 1871, the 
secretary of the interior listed the land tothe state "subject to any interfering 
rights that may exist to them." On Mardi 28, 1871, Mullan assigned liis 
rights to défendant Avery, but, as testified by Avery, he still retains an inter- 
est in the land. On the same day Mullan also assigned to Avery any and ail 
right to any claim which had accrued to him against the Black Diamond Coa- 
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Company for damages resulting f rom working the coal mine and taking oufc coal 
since the issue to him of a certiflcate of purchase, npon which assignment Avery, 
net long afterwards, sued the said company, claiming $1,300,000 damages 
for coal taken out of the land. Avery dénies that he knew that the Black 
Diamond Coal Mine was on the land at the time he acquired his interest, but 
admits that Mullan told him that it was in the neighborhood of coal, and that 
there might be coal on it. Mullan also atates that he never saw the land before 
his purchase from the state. 

The sélection was made by the state, as is claimed, in pursuance of the act 
of congress of March 3, 1853, extending the pre-etnption laws of 1841 over 
the public lands in California. A state patent, in pursuance of the sélec- 
tion, purchase, and listing, as hereinbefore stated, was issued to défendant 
Avery on April 6, 1871. 

The first question that arises is whether the land in question was 
open to sélection by the state. The pre-emption act of 1841 provides 
that "no lands on which are situated any known salines, or mines, 
shall be liable to entry under and by virtue of the provisions of this 
act." 5 St. p. 456, § 10. 

The act of March 3, 1853, extends the pre-emption laws of 1841 
over the public lands in California, whether surveyed or unsurveyed, 
■ "with the exception of sections 16 and 36, which shall be, and hereby 
are, granted to the state for the purpose of public schools in each 
township." "Excepting, also, * * * the minerai lands," with 
other prescribed exceptions, and "with ail the exceptions, conditions, 
and limitations therein, except as herein otherwise provlded." 10 St. p. 

246, § 6. It is further provided in section 7 that when a settlement 
has been made on sections 16 and 36, before the lands shall be sur- 
veyed, reserved, etc., "other lands shall be selected by the proper 
authorities of the state in lieu thereof." "Nor shall any person obtain 
the benefit of this act by a settlement or location on minerai lands." 

In Mining Co. v. Consolidated Mining Go. the suprême court held 
"that the land in controversy being minerai lands, and well known to 
he sa when the surveys of it ivere made, did not pass to the state under 
the school-section grant. It seems equally clear to us that the land 
is excepted from the grant by the terms of the seventh section of the 
act of 1853." 102 U. S. 175. 

If sections 16 and 36 do not pass by the terms of the statute, there 
certainly is no good reason for permitting the same kind of land to 
be selected under section 7, in lieu of sections 16 and 36. 10 St. p. 

247, § 7. In the act of June 1, 1864, it is provided "that when any 
tracts embracing coal-heds or coal-fields, constituting portions of the 
public domain, and which, as 'mines,' are excluded from i]xQ pre-emp- 
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tion ad of 184:1, anà which, under past législation, are not liable to 
ordinary entry, it shall and may be lawful for the président to cause 
such tracts, iu suitable légal subdivisions, to be offered at public 
sale to the highest bidder," etc. 13 St. p. 343, § 1. The act of 
March 8, 1865, further provides that any citizen who "may be in the 
business bî bonajide actual coal mining on the public lands * * * 
shall hâve the right to enter, in légal subdivisions, a quantity of land 
* * * at the minimum priée of $20 per acre," etc. 13 St. p. 
529, § 1. The act of July 26, 1866, confirms sélections made by the 
state, under past législation, of any lands granted to the state, "pro- 
vided that no sélection made by the state amtrary to existing laws 
shall be confirmed by this act" as to a certain designated class, "or 
to any minerai lands." 14 St. p. 218, § 1. 

Thus it will be seen, by a glanée at the several provisions of the 
statutes quoted, that the statute of 1841, in express terms, excludes 
from pre-emption or sale ail lands containing "any known * * * 
mines;" and there is no jurisdiction or power in any officer of the gov- 
ernment to grant such lands. The act of 1853, extending the said 
pre-emption laws of 1841 over California, again expressly exempts 
"the minerai lands," and limits the act of 1841 in its opération by 
"ail the exceptions, conditions, and limitations therein, except as herein 
otherwise provided." One of the exceptions therein, as we hâve seen, 
is "any known * » * mines," and this limitation is not other- 
wise extended in the act of 1853. Again, in section 7, authorizing, 
in certain cases, the sélection of other lands in lieu of sections 16 and 
36, it is again carefully provided that no person shall "obtain the 
benefits of this act by a settlement or location on minerai lands." 
Thus, if coal mines are "known mines" or "minerai lands," within 
the meaning of thèse acts, they were expressly excluded from pre- 
emption, sale, or sélection under thèse acts, and there is no other act 
authorizing a sélection. Are they "known mines" or "minerai land" 
within the provisions of the act of congress ? 

It is coneeded that prier to the passage of the act of 1864, cited, 
the land department at Washington did not regard or treat coal 
lands, or coal mines, as minerai lands within the meaning of the prier 
acts of congress. It is so stated by Commissioner Drummond, In re 
Yoakum, Copp's Public Land Laws, 674. But I am not aware of 
any judicial construction of thèse words of the statute as relating to 
coal lands. Whatever the proper judicial construction may bave been 
prior to the act of 1864, congress has itself, in that act, given a lég- 
islative construction to the provisions in question, which is conclu- 
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sîve upon the courts and departments from that time forward. Con- 
gress may not hâve the power, by a législative construction which a 
statnte will not bear, to affect the rights of part:e3 already properly 
and legally vested under the statute, bat it may, certainly, give a lég- 
islative construction which shall apply to ail future cases and ail 
subséquent acts. Tbis it bas, in my judgment, done in the présent 
instance, whatever the proper prior construction may bave been. 
The language, it bas been seen, is, "when any tract embracing coal- 
heds or coal-fields, constituting portions bf the publie domain, and 
which, a& ' mines,' are excluded from the pre-emption act of 1841, and 
which, under past législation, are not liable to ordinary private entry," 
it shall be lawful to dispose of them in a prescribed mode, entirely 
difîcrent, and on much more onerous terms than are applicable to 
other public lands ; and thèse terms are modified, but still différent 
from other public lands, in several and ail subséquent acts of eongress. 
Hère is a manifest intent to include coal lands in the définition of the 
terms "mines, minerai land," as used in the act of 1841, and "past 
législation," otherwise the whole object and purpose of this part of 
the act wonld fail. 

There are no coal lands as such mentioned in the act of 1841, or 
"which, • as mines,' are excluded from the pre-emption act," or which, 
under past législation, are not liable to ordinary private entry, unless 
they are embraced in the term "mines" or "minerais," as used in the 
act of 1841 and subséquent acts. Upon any other construction of 
the act of 1864, and subséquent acts, providing for a disposition of 
the coal lands in the public domain, there would be, absolutely, no 
lande and no subject-matter upon which thèse provisions in question 
could operate, as the coal lands provided for are only such as were 
excluded as "mines" in the act of 1841, and "past législation." AU 
coal lands not before excluded as "mines" would be governed by the 
ordinary Btatutory provisions as to a disposition of tlie public domain. 
On any other hypothcsis no change in the law would be effected. It 
appears to me, therefore, to be indisputable that, at least since the act 
of 18(J4, and subséquent acts, on the subject, coal lands bave, by lég- 
islative définition of the term "mines," as used in the act of 1841, 
been excluded from sale or sélection otherwise than as provided in 
those acts. In view of thèse acts, and this législative définition also, 
the act of 1866 excepts coal lands improperly seleeted from confirma- 
tion, under the terms of that act, and espeoially under the words any 
"minerai Jands," in the first section. 
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There are raîlroad grants, it is true, ■whicli especially, and by 
express terms, provide that coal lands shall not be deemed minerai 
within the provisions of those acts. But this only shows that, in the 
opinion of congress, they would be included, if not specially in terms 
exclu ded. 

Prom thèse considérations 1 am ot opinion that the land in ques- 
tion was not subject to sélection, and that the secretary of the interior 
had no power to list over to the state, or the state to grant a valid 
patent for it. The land not only contained coal mines, but, in the 
language of the act of 1841, "known mines" of coal, which were being 
actually and notoriously worked, and had been so worked for a period 
of seven years at the time défendant Mullan applied for their purchase 
from the state, and more than 11 years when be assigned to défend- 
ant Avery. The state had no vested right, as is claimed by defend- 
ant's counsel it had, to seleet lands in lieu of sections 16 and 36, so 
that the right to sélect could not be withdrawn from any particular 
lands or class of lands at any time before sélection actually made. 
The indefeasible right to any particular land can only attach at the 
time of sélection. Ryan v. C. P. R. Co. 5 Sawy. 260, affirmed in 99 
U. S. 388; Huttnn v. Frisbie, 37 Cal. 476; Frishie v. Whltney, 9 
Wall. 187. If she had an indefeasible vested right before an actual 
sélection, there could be no final disposition of the public domain, so 
as to secure the grantee of the government a perfect title, till ail the 
state sélections should be made. If the state had an indefeasible 
vested right to sélect from any public land, then any grantee of the 
government, before the state's right is satisfied, would take the title, 
subject to be defeated by a subséquent state sélection. 

Upon the only other substantial question in the case I hâve as little 
doubt, viz., that the sélection, listing over to the state, and the patent 
issued thereon by the state, can be decreed void or annulled on a bill 
in chancery direetiy filed by the United States for that purpose. The 
numerous décisions cited to show that the examination and décision 
of the land department upon the facts are conclusive, are mostly, if not 
ail of them, collatéral proceedings, where it is sought to attack the 
acts of those officers at law, and not by direct proceedings by the gov- 
ernment to annul the patent. 

In cases like this there is no jurisdiction or power in the officers of 
tlie land department to affeot the title of the United States. There 
were "known mines" on the land openly and notoriously worked. It 
was an obvious, public, notorious, historical fact, open to everybody's 
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oLserviition. The plats of surveys in tlie public land-office showed it 
to be so. A public mining townwas situate on theland, occupied by 
miners actually engaged in working the mines. No one could be pos- 
sibly ignorant of the character of the land who would investigate, or, 
in fact, without actually shutting his eyes against open, public, noto- 
rious, obvions facts. MuUan must hâve known, and Avery must 
hâve known, the truth, or else they were wilfuUy ignorant and blind 
to what the law required them to see and know. They may not hâve 
been — probably never were — on the land, and they may hâve never 
seen with their own eyes what was going on in that région, but they 
are bound to know, and wUl be deemed in law to know, what every 
one must see if he will take the trouble to look at land notorioutily 
and obviously occupied as this land was ; and the same must be true 
with respect to the public officers whose duty it was to deal with the 
land, having in their office plats and surveys showing that there are 
known coal mines on the land. There must hâve been either fraud, 
mistake, or an error of law upon known facts, in the several transac- 
tions resulting in the patent ; and either is sufficient to annul it, and 
is Bufficiently presented by the bill. 

I am not disposed to think that there was aetual wilful fraud in- 
tended by either of the défendants, or the officers of the government, 
It is much more probable that there was an inadvertence or mistake, 
or an error in law upon the known facts; for it is scarcely to be be- 
lieved that the facts were not known, at least to the parties in this 
région. Indeed, they were discussed between the défendant Mullan 
and the surveyor gênerai of California ; and even Avery, upon his own 
testimony, had his attention in fact called to the probability that coal 
might be found on the land; and this was, doubtless, one of the 
inducements to advance money on it. As coal lands had been sold 
prior to the act of 1864 as ordinary lands, it may be that there was 
a misapprehension at the local land-office as to those lands being 
open to sélection; and the facts prior to the listing being presented 
by parties at Washington, probably ea; joarte.it would seem that they 
may not hâve been fuUy comprehended or appreciated. 

If the secretary of the interior was not in fact informed, and the 
listing was in ignorance of the facts, then there was an inadvertence 
or mistake. If he did know the facts, he acted beyond the scope of 
his jurisdiction and authority, and his act was void for want of 
power. That a bill on behalf of the United States will lie to annul 
those proceedings is clear from the authorities. 
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In Moore v. RobUns, 96 U. S. 533, the court saysupon thîs point: 
"If fraud, mistake, error, or wrong bas been done, the courts of jus- 
tice présent the only remedy. Thèse courts are as open to the United 
States to sue for the cancellation of the deed of conveyance of the 
land as to individuals; and if the government is the party injured 
this is the proper course. " A patent is the deed of the government. 

In U. S. V. Stone, 2 Wall. 525, the court says: 

"A patent is the hîghest évidence of title, and is conclusive as against the 
government, and ail claiming under junior patents or titles, until it is set 
aside or annulled by some judicial tribunal. In England this was originally 
done by sdre facias ; tut a hill in chancery is fovnd a more oonvenient rem- 
edy. Nor is fraud in the patentée the only groitnd upon which a Mil mil be 
sustained. Patents are sometimes issued unadvisedly or hy mistake, where the 
offieer has no authority in law to grant them, or where another party has a 
higher èquity and should hâve received the patent. In such cases courts of 
law will pronounce them void. The patent is but évidence of a grant, and 
the offieer who issues it acts minlsterially, not judicially. If he issues a pat- 
ent for land reserved from sale by law, such patent is void for want of au- 
thority. * * * It is contended hère by counsel of the United States that 
the land for which a patent was granted to the appellant was reserved from 
sale for use of the government, and consequently that the patent was void. 
And, although no fraud is chargea in the biïl, we hâve no doubt that such a 
prooeeding in chancery is the proper remedy, and that if the allégations of the 
MU are supported, that the deoreeofthe court beloio cancelling the patent should 
be affirmed." 

Such a bill is this in relation to lands reserved from sélection and 
patent under the acts in question, and the allégations of the bill are 
fuUy sustained by the proofs. Hughes, v. U. S. é Wall. 235, and U. 
S. V. Hughes, 11 How. 565, and Johnson v. Towsley, 13 Wall. 83-4, 
establish the same principle. 

In this case there must hâve been either fraud, an inadvertence, 
or mistake, or an error of law upon known facts; for in the very 
nature of things, in view of the open, public, notorious occupation of 
the lands, and the extensive mining for coal thereon, it is impossible 
that there could be any error of judgment as to the facts, had the 
évidence been laid before the officers of the land department of the 
government. 

An objection is made that the bill is not filed by the attorney gên- 
erai, and in his name. The bill commences: "The United States of 
America, by Philip Teare, United States attorney in and for the 
district of California, brings this bill of complaint, * * • and 
thereupon your orator complains," etc. It is signed at the foot of 
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the bil], after the prayer for relief, "Charles Devens, Attorney Gen- 
eral, by riiilip Teare, United States Attorney for the district of Cal- 
iforaia.' I think it appears from the record that the attorney gên- 
erai brirjgs or authorizes the filiug of the bill, has control, and isthe 
rcsponsible manager of the case, within the principle stated in U, S. 
V. Thruckiuorton, 98 U. S. 70. So, also, it appears to me that the 
letter of the attorney général set out in the answer is full authority 
for the proceeding. But this bill was signed upon authority of 
aiiother letter of the attorney gênerai expressly written for the pur- 
pose. 

This suit is, doubtless, prosecuted at the instigation of the Black 
Diamond Coal Company, and while the company, after working and 
exhausting the coal for years without availing itself of the right to 
purchase the land at a comparatively small sum, as it might and 
honestly should hâve donc, and is, therefore, entitled to little sym- 
pathy should the défendants gain the land; yet the United States 
has seen fit to intervene to vacate the proceedings, as it had a right 
to do, and there must be a decree for the complainant annulling the 
statc sélection, the listing, and the patent issued thereon, and it is 
so ordered. 



BooKWALTEE and others v. Clabk and others. 
(Circuit Gourt, W. D. Wiseormn, January 21, 1882.) 

1. CONTRACT— MeASDRE OF DAMAGES FOK BliEACH OF. 

Défendants ordered plaintiffs to manufacture a certain water-wheel, to be 
shipped to them by a certain date, agreeing to pay for the same in monoy and 
notes. Plaintiffs fulfiUed tlieir contract and tendered delivery, but défendants 
refused to receive the goods or pay for them, they having had the opportunity 
to iijKpcct them, and^making no point that the goods were not perfect. Héld, 
thaï plaintiffs are entitled to recover, as their tnie measure of damages for non- 
fulfilment, the contract priée of the article, though no title had passed. 

In Chancery. 

BuNN, D. J. This case was tried before the court without a jury, a 
jury having been waived by the consent of parties in open court. 
There is no dispute about the facts. On December 17, 1880, défend- 
ants made an order in writing upon the plaintiffs, signed by them, 
which was delivered to and accepted by the plaintiffs, as follows : 
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"Wattsatj, AVisconsin, Decettiber 17, 1880. 

"James Laffél & Co., Sprinyftéld, Ohio: You will please manufacture and 
ship to the undersigned, at Wausau, Wiscousin, Marathon county, oiie of your 
66-inch LefEel water-wheels, running with saw. Bore top half of coupling 
5J. Whael to be shipped by the fifteentli day of February, 1881. To drive 

gang-mill situated in Wausau, Wisconshi, and displacea wheel under 

10 feet head and fall. 

" In considération of which the undersigned agrée to pay, with exchange, 
besides freight from manufactory, the 3ura of $950 ; $300 cash, balance in good 
notes, drawing 7 per cent, interest, payable in six and nine months from date 
of shipment. Af ter the wheel has run 30 days, they want privilège of taking 
up notes at a discount of 3 per cent. 

[Signed] " Clark, Ieeland & Co., Wausau, Wisconsin." 

This order was, on the day of its date, delivered by défendants to 
D. J. Murray, residing at Wausau, who was aeting as local agent of 
plaintifïs in taking orders for plaintiffs for the manufacture of ma- 
chinery, and forwarded by him on the next day to the plaintiffs, at 
Springfield, Ohio, who received it by due course of mail, on December 
20th, and on that day or the next proceeded to manufacture the wheel, 
which they completed according to contract in about 12 or 15 days 
from the receipt of the order, and on the thirteenth of January shipped 
it to the défendants, at Wausau, according to the directions in the 
order, notifying défendants of its shipment, and enclosing blank notes 
for them to sign and return. The wheel reached the railroad dépôt in 
Wausau by due course of freight, when the défendants saw and had 
a chance to inspect the same ; but they refused to receive the wheel 
or to pay the purchase price. This action is brought, setting forth 
ail the facts, to recover the amount of the contract price of the 
maehinery, either as upon a sale and delivery of the goods man- 
factured, or as damages for non-performance of the contract on de- 
fendants' part. 

Défendant John Clark testifies that about December 20th he went 
to the agent, Murray, who had taken the order, and told him that he 
was negotiating with G. P. Hazleton for a second-hand wheel, and 
wanted bim to hold on to the order, and told iViurray to write to 
plaintiffs at Springfield to delay the manufacture. On December 
30th Murray wrote as follows to plaintiffs: 

" Waîjsau, Wisconsin, December 30, 1880. 
" UEKTs : Messrs. UlarK, ireland & Co. came hère and reqnested me to write 
you and sîsy they think some of purchasing a second-hand wheel, and would 
ask you to hold on with the order for the 66-inch wheel. You had beiter 
write them. The matter is in your hands. 

"Yours, truly, D. J. MuraîAY." 
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This letter was received by the plaintiffs at Springfield on January 
Sd, and an answer by letter returned by them on that day to défend- 
ants stating that they were not willing, under the circumstances, that 
défendants should purchase anything but the Lelïel wheel, and that 
they were not disposed to give up a contract upon which they had 
already done considérable work; that they expected to complète and 
ahip their wheel at the time agreed in the contract. The wheel at 
this time was in course of manufacture, and about half done. This 
letter was received by the défendant? at Wausau on January 5th, 
and on that day they wrote themselves to the plaintiffs as f oUows : 

" Watjsau, WiscoNsm, January 5, 1881. 
"James Leffel & Co., Spririfffleld, Ohio — Sirs: Yours of the 3d received. 
We ordered through Mr. Murray, your agent, a wheel, and a day or two after 
we told him to notify you to hold on with the order, as we were not positive 
we wanted it. You spld C. P. Hazeltine & Co. a wheel of that size and kind 
which he designs to take eut, and use steam instead, and we hâve been nego- 
tiating with tiiem for the wheel, pinions, eore-wheel, and shafting ; and, if he 
flnally concludes to put in steam, we sliall buy of him, and do not want your 
wheel; and, if he does not make the contemplated change, we want the wheel 
of you. If you want to deal that way, ail right ; if not, you can consider the 
order countermanded now, and we will take our chances of getting a wheel 
that will suit as well as yours. The wheel Mr. Hazeltine has got is your 
make of wheel, and if he does not want to use it you had not ought to stop 
bis selling it by crowding. Will let you know within 10 days the resuit of 
trade with Hazeltine. 

" Yours, respectf uUy, Clark, Ireland & Co." 

When this letter was received by the plaintiffs, on January 8tli, the 
wheel was nearly completed. 

The plaintiffs' testimony shows that this wheel was unusually 
large, and they did not keep such in stock, and only made them to 
order; that 44-inoh wheek were as large as they kept in stock, and 
that it was only occasionally that they had an order for so large a 
one as this; that it oonsisted of some 20 large castings and a great 
many small pièces, and that it would ordinarily require considérable 
change to ût another customer if they found one wanting so large a 
one; that some of the wheels ran with and some against the saw, 
and that a wheel made to run with the saw could not be made to fit 
with machinery that was intended for the other kind. 

The défendants had ample opportunity to inspect the machinery 
at Wausau, and there is no point made that it is not manufactured 
in ail respects and shipped according to the contract. It is admitted 
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also that défendants hâve broken their own contract in Mo ,- but they 
insist that the plaintiffs are not entitled to recover tlie full value of 
the machinery, but only the différence between the coutract priée 
and market price, leaving the wheel for plaintiffs to dispose of as 
best they may, and that they are not entitled to recover at ali in this 
suit. 

But whether or not that rule be more properly applicable in cases 
of stocks or ordinarymerchandise already in existence when the con- 
tract is made, and which bas some certain market value, it seems 
quite clear to me that it is not the one which metes out tho most 
exact justice between the contracting parties in a case of this kind, 
or which is best sustained by reason or aiUhority. 

In the first class of cases the authorities are decided ; some holding, 
as in Thorndike v. Locke, 98 Mass. — , and Pearson v. Mason, 120 Mass. 
53, that the vendor of the goods, upon tender made of deltvery and 
refusai to receive, may leave the goods with the vendee, or with some 
person for him, and recover the contracit price ; or that lie may keep 
the goods and recover as damages the différence between the contract 
price and the market value at the time of the breacli; or that he may 
resell the goods and charge his vendee with tlie différence between the 
selling and contract price ; while other cases, as in Gordon v. Norris, 
49 N. H. 376, confine the vendor to the last two remédies named, 
and deny him the first, on the ground that, the défendant refusing to 
accept, no title passes and the vendors cannot hâve the goods and 
their value. 

But where a person orders an article to be manufaetured according 
to a certain measure, pattern, or style, as a suit of clothes, or a car- 
nage, or a steam-engine, hère, I thiuk, the weight of authority and 
the best reason eoncur that the manufacturer, after he has completed 
his contract and tendered the article, is entitled to recover tite con- 
tract price. 

The reason for the distinction is that in such a case there is pre- 
sumably nd certain market value for goods made according to such 
a spécifie order, and that the manufacturer having doue ail that is 
required of him to do to entitle him to the full benefit of his contract, 
he cannot, with any certainty, hâve this full benefit in any other 
way. If he was required to resell an article of this kind before he 
could maintain his action, he might be compelled to wait uutil the 
vendee should become irresponsible, and the article might ha\e no 
market value, or no appréciable value at ail, for any other person 
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except the oue ordering. In such a case it seems more just and équi- 
table that tlie loss and incouvonience of having a cumbrous article like 
the one in suit on hand for sale, and taking the chances of finding 
a purchaser, should fall upon the party who is in fault in not fulfill- 
ing his contract, rather than upon the party who is in no fault, and 
is claiming nothing but just what the other party has agreed to do. 

It may be that if the défendants had countermanded the order 
before any work had been done, and especially if they had also tend- 
ered to the plaintiffs the fair profits of the manufacture, that it would 
hâve been the duty of the plaintiffs to hâve desisted from going on 
with the work. But when the letter from Mr. Murray was received 
the work was in progress and about half completed; besides the 
défendants did not remand their order, nor in any way attempt to 
rescind their contract, but simply requested the plaintiffs to delay the 
manufacture until they could hâve timeto see if they could consummate 
a trade with another party to better advantage. If they could not, 
they still wanted the wheel. It is évident that the plaintiffs were not 
bound to delay the manufacture for such a purpose. If it takes two 
to make a contract, it also takes two to rescind or modify one. I 
think the plaintiffs were justified in continuing the work, and ship- 
ping the wheel according to the terms of the contract. 

Many of the cases on this subject turn upon a mère question of 
pleading; or whether, v^here there is no delivery and no title passes, 
the vendor can maintain assumpsit for the purchase priée as upon a 
sale. There is no question of that kind hère. The facts are ail set 
up, and the plaintiffs are entitled to such relief as the facts seem te 
justify, whether it be a judgment for the purchase price, as in assump- 
sit, or for damages for a non-fulfilment of the contract on défend- 
ants' part. And the case does not turn in my judgment upon the 
question as to whether the title to the goods has passed from plain- 
tiffs to défendants. If the plaintiffs hâve fulfilled their contract, and 
delivered or tendered delivery, this is ail they can do; and if défend- 
ants refuse to accept the goods, and being made to order, they are, 
presumably, not marketable, I think the plaintiffs are entitled to 
recover, as their true measure of damages for non-fulfilment, the 
contract price of the article, though it be coneeded that no title has 
passed. The title, I think, in such cases would pass upon the ren- 
dition of judgment. 

But is it clear that no title has passed ? It is shown that the wheel 
was manufaetured and shipped on board the cars at Springfield accord- 
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iiig to the contract. This was ail the plaintiffs could do, and it seerns 
to be the delivery contemplated by the parties; and asfurther confir- 
mation of this, they provide for interest on the notes from the day of 
shipment at Springfield. Undoubtedly the défendants had the right 
to inspect the goods upon their arrivai at Wausau, and upon such 
inspection, if they found them not in compliance with contract, they 
would not be bound to pay for them. But, as the case stands, it is 
just the same as if défendants had inspected them, and found them 
in compliance. They had the opportunity to inspect them, and they 
make no point that the goods are not perfect, but only that they had 
changea or might change their minds about wanting them, and had 
notified the plaintiffs to withhold the manufacture until further orders. 
The gênerai rule is in such cases that no title passes until the goods 
are manufactured and delivered, or are ready for delivery. Thèse 
were certainly ready for delivery, and I think it not at ail clear that 
they were not delivered when shipped at Springfield, subject only to 
défendants' right of inspection and rejection of the goods at Wausau, 
in case they should be found not to comply with the contract. How- 
ever this may be, I think the plaintiffs entitled to recover the con- 
tract price of the goods, with interest at 7 per cent, from the time of 
shipment. Be-ment y. Smith, 16 Wend. 493; BaUentine v. Robinson, 
46 Pa. 177; Shawhan v. Vanpest, 15 Am. Law Keg. (N. S.) 153. 

In this last case, which was recently decided by the suprême court 
of Ohio, the authorities are so fuUy and ably reviewed that no further 
discussion of them seerns necessary. 
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MiNSDALE-DoYLE Geanite Co. V. TiLLBY and others. 

{Circuit Court, N. D. MUnois. Wovember, 1881.) 

1. Cbeditob's Bill— MuKiciPAii Debt. 

Municipal corporation lield to answer Demurrer of the city of Chicago 
that a municipal corporation cannot be held to answer a creditor's bill, over- 
ruled. . 

In Chancery. 

C. A. Knight, in support of the demurrer; 

This proceeding is in efEect the same as garnishment, aad the courts hold, 
and public policy requires, that municipal corporations should be exempted 
from answering in mère proceedings to collect debts. Merwin v. Chicago, 45 
111. 133; Chicago v. Halsey, 25 111. 596; Triehél v. Colburn, 64 111. 376; Dillon, 
Mun. Corp. § 65. Also, the bill makes no allégation that there is moîiey in 
the city's treasury to pay this judgment, which the city could only be com- 
pelled to pay by mandamus. 

H. M. Mattheivs, contra: 

At lavv, in the construction of garnishment statutes, there is no generally- 
recognized principle of public policy exempting municipal corporations from 
their efîect. City of Newark v. Funk, 15 Ohio St. 462; Hadley •%. Peabody, 
13 Gray, 200; Bray v. Wallingford, 20 Conn. 416; Whidden v. Brake, 5 N. 
H. 18; Wales v. Muscatine, 4 lowa, 302; N. Y. Procédure. Equity jurisdic- 
tion is ancient and ample, and not limited by the construction given to gar- 
nishment acts. Balch v. Westall, 1 P. Wms. 445; Smithier v. Lewis, 1 
Vernon, 398; Stileman v. Âshdown, 2 Atk. 477; Taylor v. Jones, 2 Atk. 602; 
Pendleton v. Perkins, 49 Mo, 565; Singer & Talcott Stone Co. v.Wheeler, 6 
Bradw. 225 ; Lyell v. Sup'rs of 8t. Clair Co. 3 McLean, 580. Ko exécution 
against the city is asked by the bill, and no question about a mandamus can 
be raised by the demurrer. 

Blodgett, D. J. I hâve no doubt that this is a proper proceeding 
against the city. It opérâtes to place the complainant in the shoes of 
the créditer of the city, an(5 requires the city to pay to the complain- 
ant. The court has jurisdiction to entertain a creditor's bill of this 
kind, where a municipal corporation is a party défendant, and I think 
the demurrer should be overruled, 

Let the demurrer to the bill by the city of Chicago be overruled 
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DUNCAN V. GbEENWALT.* 
[Circuit Court, E. D. Missouri. March 21, 1882.) 

1. Courts oi- Equity — Jurisdictioiî — Pbactice — Statutort Actions. 

Where the statutes of a state, in which the distinction between actions in 
cbancery and suits at law is abolished, provide for a particular action, the 
question whether a fédéral court held in that state should regard that action, 
wlien hrought before it, as légal or équitable, must dépend upon the facts stated 
and the relief sought. If the suit appears to be in the nature of a suit in 
equity, it should go upon the equity calendar, and be proceeded with in accord- 
ance with the equity rulea. 

2. Same—Same— Action to Quiet Title. 

Courts of equity hâve jurisdiction over suits to quiet the title to real estate. 

In Equity. 

This is a bill in equity filed by the complainant to quiet the title 
to certain real estate, situated in the city of St. Louis, by removing 
a cloud therefrom, caused, as is alleged, by the exécution to the de- 
fendant's grantor of a certain tax deed. It is alleged that the pre- 
tended tax sale, and the deed executed in pursuance thereof, were 
void because of the failure to comply with the provisions of the stat- 
uts of Missouri concerning tax sales. The respondent demurs to the 
biU upon the ground that under certain statutes of Missouri the com- 
plainant bas a plain, speedy, and adéquate remedy at law. 

JE. Cunningham, Jr., for complainant. 

E. R. Monk, for respondent. 

McCraby, C. J., (orally.) The bill as it now stands is plainly a bill 
to quiet title to the real estate in controversy by removing a cloud 
therefrom, and it is properly hrought upon the equity side of the court, 
in accordance with long-established rules, unless it be true, as claimed 
by counsel for the respondent, that a plain, speedy, and adéquate 
remedy at law is provided by certain statutes of Missouri. The first 
of thèse is section 6852 of the Eevised Statutes of Missouri, which 
provides as follows : 

" Any person hereafter putting a tax deed on record in the proper county 
sliall be deemed to hâve set up such a title to the land described therein as 
shall enable the party claiming to own the same land to maintain an action 
for the recovèry of the possession thereof against the grantee in deed, or any 
person claiming under him, whether such grantee or person is in actual poses- 
Bion of the land or not." 

Counsel for the respondent is in error in insisting that a remedy 
given by statute is necessarily a remedy at law. The Code of Mis- 

♦lleported by B. F. Rex, Esq., of the St. Louis bar. 
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souri, like the oodes of many other states, abolishes the distinction 
between actions in chancery and suits at law, and provides for the 
mingling the two in the same proceedings. The statute, therefore, 
provides both for équitable and légal proceedings. And when the 
statute provides, as in the section just quoted, for a particular ac- 
tion, the question whether tbat action is to be regarded in this court 
as équitable or légal must dépend upon the facts stated, and the na- 
ture of the relief sought. Although authorized by the Code it may be 
an équitable action. It is insisted that this section provides for a 
suit by a party in possession. If it bas that meaning it is certainly 
an anomaly in the way of législation, for in the very nature of things 
a suit to reeover possession of real estate cannot be maintained by a 
party who already has possession. The statute, however, does not 
provide that a suit for possession may be brought by a party who 
already has the possession ; it provides that such a suit may be brought 
against the grantee in a tax deed, or his assignée, whether such 
grantee or assignée is in possession of the land or not. It may ap- 
ply to a case where the land is not occupied in fact. But, even if 
construed to apply to such a case as the présent one, I do not think 
it provides for an exclusive remedy at law. 

In the state courts it might be held that a proceeding instituted 
under this section would alïord the complainant an ample remedy, 
because eitber an équitable or légal action might be brought there- 
under. But when such an action cornes into this court we are bound 
by the equity practice which prevails hère to look into the case, and 
if it appears to be in its nature a suit in equity, it must go upon our 
equity calendar, and be proceeded with in accordance with the equity 
rules. The section, therefore, does not prescribe for ail actions a rem- 
edy at law, nor can I say that it prescribes such a remedy in the 
présent case, since the bill shows upon its face a case in equity. 

The other statutory provision relied upon by the respondentis sec- 
tion 3561 of the Eevised Statutes of Missouri, which provides in sub- 
stance that a party in possession of real estate may bring action 
against a party out of possession, who claims title, to require him to 
commence his suit at law to settle the question of his rights. It has 
been expressly held by the suprême court of Missouri that this sec- 
tion does not give an exclusive remedy at law so as to oust the juris- 
diction of a court of equity in a casé brought to remove a cloud from 
the title. Harrington, v. Utterhack, 57 Mo. 619. 
T.lO.no.S— 51 
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If the respondent, however, thinks that the question of title in this 
case can be and should be determined in a court of law, where there 
can be a trial by ]ury, she is at liberty to institute such a suit, which 
she can do at any time, the complainant being in possession. The 
fact that a bill in chancery bas been filed does not estop respondent 
from coramencing an action at law. If such an action be commenced 
the court will then détermine whether the suit in equity should be 
stayed until after a trial in the action at law. 

The demurrer to the bill is overruled. 

Tebat, D. J., concurs. 



Dnited States v. Haeden and others, 
{District Court, W. D. Morth Carolina. Koveraber Term, 1881.) 

1. Cbiminal Procédure — Abrest and Removal op Ofpbndbes for Trial. 

Section 1014, Hev. , St. in conferring criminal jurisdiction on commiasioners 
appointed by tlie circuit courts, déclares that proceedings before tliem shall be 
agreoably "to the usual mode of process " in the state wliere they are ap- 
pointed ; from which it may be inferrod that it was the intention of congresa 
to assimilate ail proceedings for holding persons aocused of crime to answer 
before a court of the United States, to the proceedings had for similar pur- 
poses b}' the laws of the state wliere such court is held. 

2. Court' CoMMissioNEKs — Atjtiioritt to Commit. 

The commissioners hâve authority under the state statutes to commit de- 
fendants to county jails. The mittimus must be directed to the marshal, com- 
manding him to convey the prisoner into the custody of the jailer, and it must 
also direct the jailer to reçoive the prisoner and keep him in close custody un- 
til discharged or taken from his custody by some proper process of law. Com- 
missioners hâve similar powers in United States cases as justices of the neace 
hâve in state cases. 
8. AuTiroRiTT OF Marshal. 

The commitment of the prisoner to the county jail is not an absolute com- 
mitment, as the marshal can take the prisoner out of the custody of the jailer 
when it becomes necessary for him to complète the service by eapiaa by pro- 
ducing the body of the prisoner at the ensuing term of court. 

4. Bame — Order op Court or District Attorney. 

Section 1030, Rev. St., directs that " no writ is necessary to bring into court 
any prisoner or person in custody, or for remanding him from the court into 
custody, but the same shall be done on the order oi the court or district attor- 
ney." 

5. MAliSIIAL — POWEKS DeFIKED. 

Section 788, Kev. St., provides that marshals in eaoh state, in executing the 
laws of the United States, shall hâve the same powers as sherifEs in executing 
the laws of the state. The proper practice in the exécution of their powers 
suggested. 
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DiCK, D. X In this case the jailer of this county informs the court 
that he has in his custody the défendants, who were delivered to him 
by the marshal without any warrant of commitment, and he requesta 
the court to make an order authorizing him to keep said défendants 
in his prison. 

The marshal informs the court that said prisoners were under 
proper warrants oommitted to jail in Henderson county for the want 
of bail required by a commissioner after a preliminary examination 
bef ore him ; and without any warrant they had been transported to 
this county for trial in this court. The marshal requests instructions 
as to how he shall act in such cases, as they are of fréquent occur- 
rence, and he never has a warrant authorizing transportation, but he 
has always regarded it as his duty to hâve such prisoners in court 
for trial. 

As it is important that there should be connection, uniformity, and 
regularity in ail criminal proceedings, I deem it proper to deliver a 
written opinion upon the questions presented by the jailer and the 
marshal in this case, and also upon some other subjects which bave 
been called to my attention by United States commissioners. In 
doing 80 I will briefly state some of the powers and duties of com- 
missioners as examining and committing magistrates. The circuit 
court is authorized by statute to appoint as many commissioners in 
the district as it may deem necessary ; and when so appointed they 
should exercise the powers which are or may be expressly conferred 
upon them by law. They are not strictly officers of the circuit court, but 
exercise somewhat independent powers. They may be controUed by 
the court by gênerai rules and by the mandatory writs by which courts 
of superior jurisdiction can control the action of courts and ofl&cers of 
inferior jurisdiction and powers. The forms and mode of procédure 
before commissioners are not expressly marked out and defined in any 
statute of the United States. 

Section 1014, Eev. St., in conferring criminal jurisdiction upon 
such ofïïcers, déclares that proceedings before them shall be agree- 
ably "to the usual mode of process" in the state where they are 
appointed. We may well infer that it was the intention of congress 
to assimilate ail proceedings for holding persons accused of crime to 
answer before a court of the United States to the proceedings had for 
similar purposes by the laws of the state where such court is held. 
We must therefore look to the laws of this state to see what powera 
and duties are imposed upon justices of the peace, and what are the 
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forms and modes of proceeding used by them as examining and com- 
mitting magistrates. 

Siuce the adoption of the présent state constitution varions stat- 
utes hâve been enacted whioh hâve enumerated with great particu- 
larity and précision the powers and duties of justices of the peace 
both in civil and criminal cases. The old System has been revised, 
amended, and greatly improved both by the législature and the dé- 
cisions of the suprême court, so that now there is scarcely ever any 
occasion to refer to the old English statutes and decided cases for 
information and guidance upon the subject. But as courts of jus- 
tices of the peace had their origin in the common law, questions of 
"new impression" may still arise, in the détermination of which we 
may hâve to refer to that bountiful source of légal knowledge and 
wisdom. 

The laws of this state impose upon justices of the peace many 
important duties, and confer upon them extensive powers for the 
purpose of preserving the good order of society, by suppressing dis- 
turbances, and bringing violators of the criminal law to speedy jus- 
tice. They are conservators of the peace, and when a felony orbreach 
of the peace is committed in their présence they may issue a warrant 
of arrest without any préviens afBdavit, or they may verbally order 
the offender to be taken into custody. If a crime has been committed 
ont of their présence they must issue a warrant, founded upon an 
affidavit of some crédible person, showing probable cause for believ- 
ing that the crime alleged has been committed by the person charged. 
When an alleged offender is brought before a justice of the peace for 
examination, he is entitled to hâve a fair and full investigation of the 
matters charged in the warrant, and the justice must advise him of 
his légal rights on examination, and allow him a reasonable time to 
summon witnesses, and consult with and employ counsel to aid him in 
his defence. Bat. Eev. Ch. 33. 

Thèse imperative duties necessarily confer upon the magistrate the 
power of continuance to a future day. The rights and privilèges 
expressly conferred by law upon a défendant would be of little bene- 
fit if he cannot give bail durmg the continuance of his case, for if he 
is committed to prison he will not hâve convenient opportunity of 
preparing his defence. I believe that the right of thus being relieved 
from imprisonment when arrested, in a bailable case, is a right which 
cannot lawfully be denied when an examination is properly eontinued 
to a future day. 
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There is no statute in this state which expressly eonfers upon a 
magistrate the power to take bail for appeai-ance before him at a 
future day, but from the regard which the law has for the liberty of 
the citizen, and the "reason of the thing," I believe he has such 
power. I am fully aware of the principle of law that the powers of 
courts of limited jurisdiction cannot be extended by implication, but 
when imperative duties are imposed and certain express powers are 
conferred upon such courts bylaw, theycan properly use the auxiliary 
means and methods neeessary to perform such duties and fully exer- 
cise such powers, if such means and methods are according to the 
course and practice of courts of common law in administering ordi- 
nary and substantial justice. This course is certainly allowable in 
courts whose powers and forms of procédure originated in the common 
law. Such powers bave always been exercised by examiniug magis- 
trates in this state, and hâve never been denied by the suprême 
coiu-t. They were claimed and exercised by Chief Justice Marshall 
on the preliminary examination of Burr. 

I am inclined to believe that when bail is taken in such cases by 
justices of the peace, it should be by bond in the nature of a recog- 
nizance, where the principal and sureties sign their names, as courts 
of justices of the peace are not courts of record, authorized to take 
acknowledgment of recognizances for future appearance before them. 
If a défendant should make default I hâve not formed a decided opin- 
ion as to the proper manner of enforcing the forfeiture, and I am 
not aware of any décision of the suprême court on the subject. Al- 
though courts of justices of the peace are not in matters of this kind 
strictly courts of record, judicial proceedings before them resemble 
records in the conclusiveness of their eiïects. but they do not conclu- 
sively prove themselves ; yet when proved they hâve the power and 
effect of judgments of courts of record. Reeves v. Davis, 80 N. C. 209. 

Justices of the peace are required by law to keep dockets and enter 
a summary of their proceedings therein, andit seems to me that anj" 
judgment entered by them upon a bond which they had the power to 
take in the name of the state, after proceeding in couformity with 
the course and practice of courts of record in such matters, would be 
a valid judgment and could be enforced. 

If an examination before a justice of the peace is continued to a 
future day, the officer having the défendant in custody has no power 
to commit him to prison without a mittimus from the justice, and tue 
officer cannot certainly be required to keep a prisoner for a long time 
in his own personal custody. 
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In State v. James, 80 N. C. 370, it is decided that a verbal 
order of a justice of the peace sending a prisoner to jail, whetlier 
made before or after tlie examination on a warrant, is not a suffi- 
cient authority to the ofSeer to whom such order is given. If a 
défendant, on a continuance, fails to give the bond required, then he 
may be eommitted to prison for such failure, but the examination 
must be had in a very short time, unless postponed at the request of 
the prisoner. I feel sure that a magistrate bas no right to commit 
to prison a défendant before time for examination, when the défend- 
ant is ready to give bail in «a bailable case, and when no sufficient 
cause of commitment judicially appears, and when the law requires 
every mittimus to show on its face a good cause of commitment. 

If, thea, a défendant, on an examination before a justice of the peace 
on a charge of crime, is entitled to hâve time to make préparation for 
a full and fair investigation, and the right to give bail for an ap- 
pearance at a future day, the bail-bond thus given must be valid and 
enforceable, if there should not be a compliance with the condition of 
Buch bond. I deem it proper to hâve considered thus far some of the 
powers andduties of justices of the peace in criminal matters in this 
state, as commissioners are required to exercise many of thèse pow- 
ers in performing their duties in enforcing the criminal laws of the 
United States, and such questions hâve been brought to my attention 
by the marshal and commissioners in the course of officiai duty. 

United States commissioners are not conservators of the peace and 
hâve no control of police régulations in their districts except where 
express powers are conferred by a statute of the United States. 
Their powers and duties in criminal matters are not, therefore, as 
extensive as those of justices of the peace, but are confined to those 
which they must necessarily exercise as examining and committing 
magistrates in enforcing the criminal laws of the United States, and 
within this limit of jurisdiction they must conform, as near as may 
be, to the forms and modes of procédure required by law of justices 
of the peace. They are not prosecuting officers, but exercise im- 
portant judicial functions in passing upon questions involving the 
rights of the government and the libeïty of the citizen. The govern- 
ment bas appointed proper ministerial officers, and imposed upon 
them the duties of making diligent inquiry as to violations of law and 
bringing oiïenders to justice. 

I hâve heretofore given instructions to commissioners upon this 
subject by rules of court, and I will now only incidentally refer to 
matters embraced in such instructions. Some of the powers ami 
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duties of commissioners hâve been stated in an opinion in the Case 
of Nicholas Ebbs, delivered at this term, (10 Fed, Ebp. 369,) and I 
deem it unnecessary to restate them in this opinion, except when 
closely conneoted with other matters now under considération. 

Commissioners hâve authority to commit défendants to county jails, 
as there is a state statute which provides : 

" That whan a prisoner shall be committed to the keeper of any jail in tho 
state by the authority of the United States, such keeper shall receive the 
prisoner and commit him accordingly; and every keeper of a jail refusing or 
neglecting to take possession of a prisoner delivered to him by the authority 
aforesaid, shall be subject to the same penalties as for neglect or refusai to 
commit any prisoner delivered to him under the authority of the state." Bat. 
Rev. 695. 

The mittimus must be directed to the marshal commanding him to 
convey the prisoner into the custody of the jailer, and it must also 
direct and command the jailer to receive the prisoner and keep him 
in close custody until discharged, or taken from bis custody by some 
proper process of law. The marshal must deliver a copy of such 
mittimus to the jailer as bis authority to hold the prisoner, and the 
original warrant, "with due entry of service, must be returned to the 
proper officer. 

A jailer ought never to receive a prisoner into his custody without 
some written authority to detain him, issued by a person having 
power to grant such authority, except under the order of a court in 
session. When the marshal or his deputies hâve arrested a person, 
and there is some urgent necessity for committing him to jail, they 
ought to furnish a copy of the warrant to the jailer, and a written 
statement of the causes which induce the necessity for such commit- 
ment. Where the marshal or his deputy arrests a défendant on a 
capias from a court of record, he has power to take a recognizance of 
bail as sheriiïs can do, and if the défendant fails to give bail he may 
commit him to a jailer, but he ought to give the jailer a written state- 
ment of the authority under which he makes such commitment. 

This is not an absolute commitment, as the marshal can take the 
prisoner out of the custody of the jailer when it beeomes necessary 
for him to complète the service of the capias by producing the body 
of the prisoner at the ensuing term of court. 

In this state the powers and duties of a justice of the peace are 
generally confined to his county of résidence, and his warrants can 
only run within such limits. He may issue a warrant to arrest a 
person in his county for an ofïence committed in another county, and 
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make examination of the matter, and may liold to bail oi commit the 
prisoner to the jail of his own county or to the jail of the county in 
which the offence was committed. If he commits to the jail of his 
own county, I am inclined to think that his power ceases, and he can- 
not afterwards issue a warrant to transport such prisoner to another 
county for trial. This transportation can only properly be done by 
a writ of habeas corpus issued by a judge of a court of superior juris- 
diction. 

In England it was provided by the habeas corpus act that if any 
subject should be committed to any prison, or in custody of any officer, 
for any supposed criminal matter, he should not be removed from 
such custody iuto the custody of any other officer unless it be by 
liaheas corpus or some other légal writ. 1 Chit. C. L. 108. 

I believe, however, that the gênerai practice in this state is that 
the sheriff or jailer, having a prisoner in custody, conveys him to 
the proper county for trial, upon the request of the proaecuting officer, 
without being required so to do by writ of habeas corpus. The writ 
of habeas corpus especially provided for in the statutes of this state 
and of the United States is the high prérogative writ of right granted 
upon the application of a person illegally imprisoned or in any way 
restrained of his liberty. We must look to the common law for guidance 
in the use of the aneillary writ of habeas corpus to remove a prisoner 
to take his trial in the county where the ofïence was committed. 
Power to award such writ is conferred in gênerai terms by statute 
upon courts of the United States. 

The powers and duties of a commissioner are co-extensîve with the 
limits of the judicial district in which he is appointed, and he may in 
the iirst instance commit a prisoner to the jailer of the county in 
which the United States court is held, but I think it best for him to 
commit to the jailer of the county of résidence, that the prisoner may 
hâve convenient opportunity of procuring sureties or bail. If the 
commitment be to the last-mentioned jail without any qualification, 
the commissioner bas no further control over the prisoner except to 
admit him to bail. Under a statute of thia state justices of the 
peace hâve power to let to bail persons committed to prison charged 
with crime in ail cases where the punishment is not capital; and the 
recognizanee taken must be filed with the clerk of the court of trial. 
Bat. Eev. c. 33, § 38. Commissioners hâve similar powers in United 
States cases. 

When a prisoner gives notice that he is prepared and desires to 
give bail, a commissioner is not required by law to go to the jail to 
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accept such bail, but he may issue a warrant to the marshal or his 
deputy to bring the prisoner before liim at some convenient place for 
the purpose of performing the légal duty of accepting bail. There is 
no express power conferred by statute to issue such warrant, but the 
power arises by necessary implication. It may be laid down as a 
gênerai rule that where the law imposes upon a magistrate any duty, 
or conféra upon him power to act in any matter, by implication the 
power is conferred to issue his warrants to enable him to do that duty 
and f uUy exercise that power. A commissioner bas no power to commit 
a défendant to prison, or take him out of prison, except by a written 
warrant for that purpose. 

Section 1030, Eev. St., directs that "no writ is necessary to bring 
into court any prisoner or person in custody, or for remanding him 
from the court into custody, but the same shall be done on the order 
of the court or district attorney." From this grant of express power 
it seems that in the opinion of congress it did not exist as an implied 
power, and as the power is only granted to the court and district 
attorney, the statute may be regarded as restrictive, and intended to 
exclude ail officers of the government not mentioned. Even without 
this constructive prohibition, commissioners in this state cannot by 
verbal order commit to prison, as the law requires justices of the 
peace to commit only by a written mittimus setting forth the cause of 
commitment. 

When there is an order of commitment to a county jailer, and the 
marshal bas executed the mittimus, he has no further control overthe 
prisoner, and is not responsible for an escape from prison. 9 Cranch, 
76. "For certain purposes and to certain intents the state jail, law- 
fully used by the United States, may be deemed to be the jail of the 
United States, and that keeper to be the keeper of the United States." 
Id. Section 788, Eev. St., provides that marshals in each state, in exe- 
cuting the laws of the United States, shall hâve the same powers as 
Bheriiïs in executingthe laws of the state. 

I believe that marshals in this state bave usually adopted the prac- 
tice of the sheriff in removing prisoners to the proper place of trial 
without applying to a judge for a writ of habeas corpus. 

I regard this course as an unsafe practice, as an offieer in trans- 
porting a prisoner ought always to be under the authority and pro- 
tection of the law by having in his possession due proeess of law. 

I tbink that the inconvenience of applying to a judge for a writ of 
habeas corpus can be easily obviated by a change in the form of the 
mittimus generally used by commissioners. They can direct the mar- 
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Bhal to deliver the priaoner to the jailer of the county of résidence, 
and if bail is not given before the ensuing trial term of the court, 
then he shall take the prisoner and deliver him to the jailer of the 
county in which such court is held. I think the iirst temporary com- 
mitment is allowable, as it is for the benefit of the prisoner, and in 
no way savors of oppression. Such a mittimus will afford authority 
and protection to the marshal in transporting to the place of trial. 

As the marshal in this case followed the uniform practice of state 
sheriffs in transporting prisoners, I think his action is not censur- 
able. 

I hâve directed the clerk of this court to enter of record an order 
requiring the jailer of this county to keep the prisoners in his jail 
until they are discharged according to law. 



Whiting V. Wellington. 
(dreuit Uourt, D. Massachusetts. January 31, 1882.) 

1. Real Action pob Possession of Land. 

An action, brought to try the right of possession to a parcel of land under the 
statuteof Massachusetts, (Qen. St. e.l40, ^ 3,)byamortgiigeeagainstamortgagor 
after condition brolsen, for possession of tlic premises, where either party may 
require that a conditional judgment be entered ascertaining the amount of the 
debt, and awarding possession to the demandant, unless the tenant shail pay 
the amount so ascertained within two months, is a substitute for an entry upon 
the land for the purposes of foreclosuie, plus a judicial détermination of the 
right of entry. 

2. Same — Assignée — Jukisdiction. 

The circuit court has jurisdiction in a real action for the possession of land 
brought by an assignée of the note and mortgage. 

3. Corporations — Authority op Ofpiobrs. 

Where the treasurer of a savings bank, having the authority to do so, exe- 
cuted an assignment of a mortgage in the name of the bank in due form, and 
indorsed the note to a bona fide purohaser, the title passes, notwithstanding he 
perpetrated a fraud upon the bank, and convertcd to his own use the purchase 
money. 

4. Same — Estoppel in Pais. 

A corporation is estopped to prove, as against bona fide purchasers, either 
irregularity or fraud upon tho part of its officers when acting within their 
authority. 

Eeal action to recover certain lands in Eeading, Massachusetts, 
tried upon agreed facts. The tenant, Wellington, being seized in fee 
of the demanded premises mortgaged them in 1874 to the Eeading 
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Savings Bank to secure his note for $1,800, on demand, with inter- 
est. The debt bas not been paid, and therefore the condition of the 
mortgage bas been broken. In Jannary, 1879, Nathan P. Pratt, the 
treasurer of the said savings bank, executed an assignment of the 
mortgage in the name of the bank, and in due form, and indorsed 
the note to one Kimball, who paid bim the full amount of the note, 
with interest. As part of the same transaction Kimball bought cer- 
tain other notes and mortgages, amounting to some five or six thousand 
dollars. Kimball was aeting for the Appleton National Bank, and 
gave Pratt a receipt, signed by him as président of said national 
bank, in which he agreed to return and reassign the notes and mort- 
gages upon repayment of the amount paid and interest within six 
months. The assignments were to Kimball personally. 

The Appleton bank has taken no action conceming any of thèse 
mortgages. Kimball himself paid that bank the fall amount of 
money advanced for them, and afterwards assigned the note and 
mortgage of Wellington to the plaintiff, for value, March 25, 1879. 

March 19, 1879, the Eeading Savings Bank failed and stopped 
payment, and its aiïairs are now in the hands of receivers appointed 
by the suprême court of Massachusetts. It was discovered about 
this time that Pratt had fraudulently disposed of nearly ail the assets 
of the savings bank, and had concealed his fraud by leaving on the 
iiles forged duplicates of the mortgages, and other évidences of debt 
and title so disposed of. This mortgage was a part of those assets, 
and Pratt converted to his own use the money which Kimball had 
paid for it. Ail this was nnknown to the trustées of the bank. 

Before and at the time of executing the assignment to Kimball, 
Pratt was the secretary of said savings bank, and the officer who kept 
and had charge of its records, and the records of its board of trustées, 
and in order to prove his authority in the premises he delivered to 
Kimball a copy of a vote of the trustées as follows : 

"At a meeting of the trustées o£ the Eeading Savings Bank, held May 3, 
1876, upon motion of G. P. Judrl, one of the trustées, wted, that the treasurer 
be authorized to discharge, assign, and release ail mortgages belonging to the 
bank. A true copy. Attest: Nathan P. Pratt, Secretary." 

It is agreed, if compétent to be proved against the demandant's 
objection, that although the certificate was a true copy of the record, 
the vote, as passed, did not contain the word "assign," but the record 
had been skilfully altered by Pratt, or with his knowledge, at some 
time before the assignment to Kimball; and the forgery had not 
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been discovered by the trustées, ■who liad been changed from time to 
time by death, résignation, etc. 

The trustées had a committee of investment, and transactions like 
that with Kimball were usually passed upon by that committee before 
action of the trustées or the treasurer. This was a gênerai usage of 
savings banks, and Kimball was acquainted with the usages of those 
institutions. Kimball believed the copy to be a true one, and took 
the assignaient upon the strength of it. The committee of invest- 
ment kept no record. 

J. G. Abbott and S. A. B. Abbott, for demandant. 

B. F, Butler, for tenant. 

LowELL, C. J. This action is brought to try the right of possession 
to tlie described parcel of land in Eeading. Under the statutes of 
Massachusetts (Gen. St. c. 140, ^ 3 et seq.) a mortgagee may hâve 
this action against the mortgagor, after condition broken, for posses- 
sion of the premises, and either party maj' require that a conditional 
judgment shall be entered ascertaining the amount of the debt and 
awarding possession to the demandant unless the tenant shall pay 
the amount so ascertained within two months. There is no order to 
pay the money, and if it is not paid there can be no exécution to 
recover it, but a writ of possession issues, and the tenant bas three 
years from the exécution of this writ within whieh to redeem the 
premises. This action is a substituts for an entry upon the land for 
the purposes of foreclosure, plus a judicial détermination of the right 
of entry. If it were a substitute for a bill in equity to foreclose, it is 
doubtful whether this court could entertain it, beeause our équitable 
jurJsdiction is independent of any remédies given by the states in the 
nature of actions at common law for entorcing équitable rights. This 
is an action to try the right of possession; and if any part of the 
statute is not in force hère it is merely that which gives the tenant 
an équitable stay for two months on certain terms. The tenant him- 
self bas moved for that stay in this case if tbe title should be found 
a;^ainst him, and cannot well complain if it should be ultra vires. 

Kimball, as a purchaser in good faith without notice, obtained a 
title by estoppel against the savings bank by virtue of the certificate 
of its recording ofScer that a certain vote was found upon its records. 
I can take judicial notice that such a certificate is the ordinary proof 
of authority given and received when land is conveyed by corpora- 
tions. It is, therefore, within the usual power and duty of a record- 
ing officer to make such a paper. 
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If the case turned upon the record itself, somewhat différent and, 
perhaps, more difficult questions might require to be answered ; but 
it is imiuaterial whether there was any vote or any record. The rec- 
ords were the pi'ivate mcmoranda of the bank, to which Kimball had 
no right to demand access. The estoppel arises from the certificate. 

The autborities upon estoppels in pais are numerous and increas- 
ing. In a récent case in England a statute declared that unless cer- 
tain things were done no shares of a joint-stock company should be 
issued excepting for cash, and ail which should be issued otherwise 
should be subject to assessment. Shares were issued as "paid up," 
and were bought by a bona fide purchaser. The company and its 
liquidator were held estopped to prove that the statute had not been 
followed. In re British, etc., Co. 7 Ch. D. 533; S. 0. nom. Burkin- 
shaw V. Nicolls, 3 App. Cas. 1004. In that case (page 1026) a very 
able judge says that the doctrine of estoppel in pais is a most équi- 
table doctrine, and one without which the law of the country could 
not be satisfactorily administered : 

"When a person makes to another the représentation, 'I take upon myself 
to say such and such thinga do exist, and you may act upon the basis that they 
do exist,* and the other man does really act upon that basis, it seems to me it is 
of the very essence of justice that, between those two parties, their rights should 
be regnlated, not by the real state of the facts, but by that conventional state 
of facts which the two parties agrée to make the basis of their action ; and 
that is, I apprehend, what is meant by estoppel in pais or homologation." 

This doctrine has been affirmed by the suprême court in a large 
clasB of cases where the facts are much more open to public observa- 
tion than are the votes of a private corporation, in which counties 
and towns having power to issue bonds upon certain terms and con- 
ditions are held estopped to prove, as against bona fide purchasers, 
either irregularity or fraud on the part of their own oiEcers in issuing 
the bonds, especially if they contain upon their face a certificate that 
the terms of the law bave been complied with. Thèse décisions do 
not dépend upon the negotiable character of the bonds, excepting 
when there is a question of notice. ComWs v. Aspinwall, 21 How. 
539; Moran v. Com. of Miami, 2 Black, 722; Rogers v. Burlington, 3 
Wall. 654; Grand Chute v. Winegar, 15 Wall. 355; Com'rs v. Jan- 
xm.ry, 94 U. S. 202; San Antonio v. Mehaffy, 96 U. S. 312; County 
of Warren v. Marcy, 97 U. S. 96. So, if a cashier has authority to 
certify a check, the bank is estopped to say that bis certificate is false 
in f act. Merchants' Bank v. State Bank, 10 Wall. 604. If a company 
has issued a certificate of shares, it is estopped to prove against one 
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who has bought the shares in good faith, or even one who has paid 
one call or assessment to a third person on the strength of the cer- 
tificate, that it was issued improvidently. In re Bahia, etc., Co. L. 
R. 3 Q. B. 584; Hart v. Frontino, etc., Co. L. E. 5 Exch. 111. 

Where the président, who was alao transfer agent of a railroad Com- 
pany, issued an immense amount of false and fraudaient certificates 
of shares, beyond the whole capital, the Company, af ter " a décade of 
litigation," was held bound to indemnify the honest purchasers. New 
York é New Haven R. Co. v. Schuyler, 34 N. Y. 30. In the présent 
case, the certificate, though false in fact, was genuine ; that is, it was 
given by the recording ofScer who had the custody of the records, and 
had a right to give it, and Kimball was justified in acting unon it. 
The case may likewise rest upon the otherfamiliar principle, thaï, of 
two innocent persons, he must suffer who has mialed the other. That 
the recording officer was the same person as the treasurer whose pow- 
ers he was oertifying, was the act of the corporation itself, and can- 
not affect the opération of the certificate. 

The savings bank is not a party to this action, and does not appear 
to hâve been ealled on to défend it; and therefore my décision will 
not prevent that corporation from taking suoh measures as it may be 
advised to take, by bill or otherwise, to establish whatever rights it 
may bave in the premiseg. If the tenant does not choose to pay the 
money at once, there may be a considérable time in which such rights 
ean be tested with effect within this jurisdiction. The question for 
me is whether the demandant has a sufficient légal title to recover 
possession from the mortgagor himself. 

The defence has ealled attention to the reeeipt given by Kimball, 
in which he agrées to reconvey the securities assigned to him upon 
repayment of the purchase money within six months ; and it is con- 
tended that Pratt had not even apparent authority to make a pledge, 
or mortgage, or conditional assignment, and therefore no title what- 
ever passed to Kimball. The case finda that Kimball paid the fuU 
face value of the mortgage, — that is, its utmost possible value, — and I 
do not understand the reasons which induced him to sign this reeeipt. 
They are not explained in the statement of facts. It may be that he 
thought the national bank for which he was acting had no lawf ul 
power to buy a mortgage, or it may be that Pratt wished to retain 
power to repurchase in order to conceal his fraud if his spéculations 
should tum out well. If the latter, there might be some question of 
honafides; but it is found as a fact that Kimball acted in good faith 
and without knowledge of fraud. tiaving in fact bought thèse mori- 
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gages, -which Pratt had an apparent power to sell, I do not find that 
his title is rendered void by his giving this unexplained defeasance, 
so that a honafide purchaser from him, without notice even of the 
defeasance, can be said to hâve no title whatever ; for that ia ail that 
I am called upon to décide at présent. 

Since the argument, a brief bas been handed me, denying the juris- 
diction of the court, on the ground that this is a "suit founded on 
contract in favor of an assignée," and that the assignor could not bave 
maintained it. St. 1875, c. 137, § 1, (18 St. 470.) 

I hâve already shown that this is a real action for possession of 
land. It is, therefore, not within the prohibition. Smith v. Ker- 
nochen, 7 How. 198 ; Sheldon v. SiU, 8 How. 441, 449, per Grier, J. 
Besides, the law of 1875 excepts from the prohibition promissory notes 
negotiable by the law-merohant. It is ingeniously argued that notes 
were made negotiable by the statute of Anne, and not by the law-mer- 
chant. It is true that Lord Holt insisted that promissory notes were 
not negotiable by the law of England, and that a statute became 
necessary to put them on the footing of bills of exohange. Judge 
Story says : 

"There was a long struggle in Westminister Hall as to the question 
whether promissory notes were negotiable or not at the common law; for 
there could be no doubt that they were by the law-merchant; at least, as reo- 
ognized upon the continent of Europe. Lord Holt, most strenuously, and with 
a pride of opinion not altogether reconcilable with his sound sensé and gen- 
erallycomprehensive views, maintained the négative." Story, Prom. Notes, § 6. 

At présent, it is generally admitted that notes which are payable 
in money at a time certain, to order or bearer, are negotiable by the 
law merchant. In re Chandler, 1 Low. 478, and authorities there 
cited. 

If it be asked why congress mentions the law-merchant, the answer 
is that they wished to refer to a recognized standard, and did not 
iniend to adopt the statutes of those states which bave varied the 
gênerai law in this respect. Since the statute of 1875, it bas been 
understood that an assignée of those notes which are universally rec- 
ognized as negotiable, may sue in the circuit courts, though his as- 
signor could not, Seckel v. Backhaus, 7 Biss. 354 ; Cooper v. Town of 
Thompson, 13 Blatchf. 434. The exceptions are of notes under seal, 
(Goe V. Cayuga Lake K. Co. 8 Fjbd. Hep. 534,) and of those payable in 
something not money, etc. 

Judgmeut for the demandant. 
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United States v. Campbell. 
[DMnet Court, 8. B. New York. March 6, 1882.) 

1. CusTOMS Revenub — SuRETT ON Warehousb Bonds — Liabilitt — Settlb- 

MENT8 AFTBR ONJE YEAB CoNCLUSIVE. 

Where the surety in a warehouse bond in 1872 Ijecame bound for tlie with- 
drawal of the goods within tliree years, upon payment of the duties " to which 
they shall Ûten be suèject" and the goods were accordingly withdraw-n within 
that time and the duties paid in full as then liquida. ed, but upon dlscovery of 
an error, seven years afterwards, a reliquidation was made showing a deticiency 
of $400, for which the surety was thereupon sued on the bond, held, that the 
surety was not liable. 

2. Samb— Liquidation by Collbctor Final and Oonclubive. 

It is the légal duty of the colleotor, not of the surety, to ascertain and liqui- 
da te the duties. Such liquidation is " final and conclusive" upon ail persons 
interested, unless appealed from, and détermines the amount of the légal duties 
to which goods are " then subject." Withdrawal and payment according to 
the liquidation existing at the time is a fuMlment of the terms of the bond for 
the time being, and the surety cannot be held except upon the bond. 

3. Importer— LiABiLiTY cf. 

The importer is liable irrespective of the bond, and, as against him, a 
reliquidation, prier to the act of 1874, might hâve been made at any time after- 
wards. 

4. BUBBTT— CÎONTINUANOB OF RiSK. 

The necessary continuance of a surety's risk upon such a bond does not ex- 
ceed the three years named in it, or the additional period until sale of the goods 
not withdrawn as provided by law. A reliquidation of duties after the lapse of 
this period is not légal as against him, because it would in efEect raise up a new 
obligation, and involve a continuance of hi.s risk after the expiration of the 
utmost limit contemplated in his contract, and would, therefore, involve an 
altération of his contract in an essential particular. 

5. Samb — Contract Oonstrubd— Effect of Liquidation. 

The surety's contract being only for the payment of duties upon withdrawal, 
semble liquidation by the government is by the terms of the bond a condition 
précèdent to the payment and withdrawal, and, in the absence of fraud, reliq- 
uidation should not be enforced against tlie surety after a delivery and pay- 
ment of duties as once liquidated. 

6. Btatute Limiting Time for LiQUiDA*riON Construed. 

Section 21 of the act of June 23, 1874, (1 Rev. St. 81.) is designed to apply to 
past liquidations ; and a reliquidation, in the absence of fraud, cannot be made 
more than one year after settleraent, according to a prior liquidation. 

7. Samb— On Prior Paymbnts — Statute, whbn Bbgins to Run. 

The payment in this case having been made before the passage of the act, 
the one year named in it commences to run from the time the act took effect. 

S. L. Woodford, TJ. S. Atty., and Wm. C. Wallace, for plaintiflf. 
Hartley é Coleman, for défendant. 
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Bbown, D. J. The défendant is sued as a surety upou a ware- 
house bond, executed August 19, 1872, by F. W. Wagner, upon the 
importation of three cases of optical instruments. The bond reeited 
the importation of the goods by Wagner, the principal, and the entry 
of the goods for warehousing under the laws of the United States ; 
and the condition was, among other things, "that if, within one year 
from the date of said original importation, the said goods, wares, and 
merchandise shall be regularly and lawfully withdrawn from public 
store or bonded warehouse, on paymeut of the légal duties and charges 
to which they shall then be subject, or within three years, on payment 
of duties and charges, with 10 per cent, additional, etc., then the 
above obligation to be void." The duties were liquidated at $310.20 
on September 30, 1872. . The goods were entered for withdrawal in 
three portions, — a part on September 10, a part on September 17, 
and the residue on September 28, 1872. Upon the first two with- 
drawals before liquidation duties were paid in excess of the whole 
amount as afterwards liquidated, so that on the last withdrawal no 
duties appeared to be due, and the residue of the goods was deliv- 
ered on the basis of that liquidation without any further payment, 
the withdrawal entry being marked "overpaid." 

On March 8, 1880, more than seven years afterwards, an error of 
nearly $400 was discovered in the liquidation of September 30, 1872. 
A "reliquidation" was, therefore, made, and this suit is now brought 
against the surety only, to recover upon his bond the deficiency as 
ascertained according to the reliquidation of 1880, 

The défendant claims that his obligation was discharged by the 
payment of the duty in f uU, as liquidated, within the period prescribed 
by the bond, and by the regular withdrawal and delivery of the goods 
upon the faith of that liquidation; and also that under the act of 
June 22, 1874, (1 Supp. to Eev. St. p. 81, § 21,) no reliquidation of 
this entry oould be made more than one year after the passage of 
that act. 

The error in the liquidation of 1872 was of such a nature as to hâve 
been easily discovered upon a scrutiny of the entry and of the com- 
putation made upon it. But it does not appear that the surety in the 
bond, who is alone sued in this action, had anything to do with the 
liquidation, or that he is chargeable with any knowledge of the error, 
or of the nature or cause of it. As regards him, therefore, the case 
must be determined upon the gênerai authority of the collector to 
make a reliquidation which shall be binding upon a surety after the 
v,10,no.8— 52 
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gdods have been once regularly withdrawn and the dufies paid as 
liquidated at the time of withdrawal, and after the lapse of the period 
of three yeare specified on the bond for payment. 

The question hère presented could not arise as regards the importer 
himself, for he ia liable for any deficiency in payment of the lawful 
duties, irrespective of the withdrawal of the goods, and, prior to the 
act of 1874, reliquidation as against him might be had at any subsé- 
quent time, and suit brought against him for the deficiency. U. S. 
V. Phelps, ITBIatchf. 312, 316; Dumont v. U. S. 98 U. S. 142, 144; 
U. S. V. Cousinery, 7 Ben. 251; Westray v. U. S. 18 Wall. 322. 

The situation of the surety is différent. His liability is limited to 
the conditions of the bond itself. U. S. v. Dumont, 98 TJ. S. 142; 
Miller v. Stewart, 9 Wheat. 681; U. S. v. Boecker, 21 Wall. 652m. 
Thèse conditions are that the bond should be "void" if in one year 
the goods should be regularly and lawfuUy withdrawn upon payment 
of the duties and charges to which they shall then be subject, or if they 
should be so withdrawn within three years, on payment of sueh duties 
and charges, and 10 per cent, additional. " Thèse goods were regularly 
and lawfuUy withdrawn within one year, i. «., in the usual and ous- 
tomary manner, upon payment of the duties as liquidated at that time. 

The "légal duties" to which the goods were "then subject" were, in 
légal contemplation, the duties as then liquidated and fixed by the 
collector. He and those under him are the persons charged by law 
with the duty of making the necessary examination of the goods, and 
of determining "the rate and the amount of duties." By the act of 
June 30, 1864, under which this entry was made, it is declared that 
"the décision of the collector as to the rate and amount of duties shall 
be final and conclusive against ail persons interested therein, unless 
the owner appeal, etc., within 10 days after the ascertainment and 
liquidation of the duties by the properofficers," and that "sueh goods 
shall be liable to duty accordingly, any act of eongress notwithstanding," 
etc. 13 St. at Large, c. 171 p. 214, § 14. 

In the case of U. S. v. Cousinery, 7 Ben. 255, which was approved 
by the chief justice in Watt v. U. S. 15 Blatchf. 33, Blatchford, C. 
J., says, in référence to this clause of the statute: "This means that 
the décision (i e., of the collector, if there be no appeal, or of the sec- 
retary, if there be an appeal) is made the test and standard of the pay- 
ment of the daties to the government, even if there be an act of eon- 
gress which seems to prescribe something différent from the décision." 
Page 257. And in the same case he also says : "The amount fixed by 
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the coUector is by the statute made the duty for the purpose of col- 
lecting it as a duty." 

In Lawrence v.CasweU, 13 ïïow. 488, Taney, C. J., says, in référ- 
ence to an excessive liquidation: "Wh.ere no protest is made, the 
duties (i. e., the excessive duties) are not illegally exacted in the légal 
sensé of the term, but paid in obédience to the décision of the 
tribunal to which the law bas conûded the power of deciding the 
question." To the same effect is Nichols v. U. S. 7 Wall. 122, 12T. 

In any suit brought by the United States upon this bond, and 
upon the very clause now in question, to recover the amount of duty 
as ascertained by the original liquidation, that liquidation would 
be final and conelusive, and no further inquiry permitted into the 
rate or amount of duty. U. S. v. Cousineri), 7 Ben. 251 ; Watt v. U. 
S. 15 Blatchf. 33; Westray v. U. S. 18 Wall. 322; U. S. v. Phclps, 
17 Blatchf. 317. The statute, in declaring that "the goods shall be 
liable to duty accordingly," i. e., according to the liquidation then 
made, "any act of congress notwithstanding," makes the liquidation 
the measure of the amount of the "légal duties," and payment in 
accordance with this liquidation is a payment of the "légal duties to 
which the goods are tlien sulyect," and is, for the time being at least, 
a perfect performance of the condition of the bond, and oonsequently 
a discharge of the surety. 

But it is claimed that a subséquent liquidation vacates the former 
liquidation, and détermines the true amount of "légal duties" to whieh 
the goods were originally subject, and that, consequently, under the 
new liquidation, the condition of the bond is not fulfilled, This 
claim, if valid, would create against the surety a liability for his 
principal long after the period of the surety's risk contemplated by 
the bond had expired, when the security in the hands of the govern- 
ment was gone, and when the lapse of time might bave produced 
great changes in the surety's means of indemnity against his prin- 
cipal. Such a reliquidation, made after the delivery of the goods and 
after the expiration of the three years prescribed by the bond, can- 
not, in my judgment, be enforced against the surety, because it would 
in effect prolong his risk indefinitely, and postpone his means of 
resort to his principal for indemnity beyond the period stipulated in 
the bond, and would be, therefore, in its légal effect, an altération of 
the contract in an essential particular, viz., as respects the duration 
of his risk. 

It is a well-settled condition of the obligation of a surety that the 
créditer shall do no act whereby the risk of the surety would be in- 
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creased beyond that which he bas expressly assumed by bis contract. 
If tbe creditor do so, tbe surety is tbereby discharged. A postpone- 
ment of tbe time of payment dischargea a snrety, beeause otherwise 
it would continue tbe surety 's risk beyond tbe stipulated period; it 
prevents bim from paying tbe debt at tbe time agreed on, and from 
proceeding at once for bis indemnity against bis principal, or against 
any otber securities beld for tbe debt. Thèse gênerai principles of 
tbe law of suretyship, and tbe rule that a surety's obligation is lim- 
ited to bis contract strictissimijuris, apply to contracta witb the United 
States the same as to those witb individuals. Miller v. Stcwart, 9 
Wheat. 681, 703; U. S.\. Hodge, 6 How. 279, 283 ; U. S. v. Hillegas, 
3 Wash. C. C. 70; U. S. v. Tillotson, 1 Paine, C. G. 305; U. S. v. 
Bostwick, 94 U. S. 53, 66. 

By the terms of this bond tbe défendant bad tbe rigbt, as surety, 
to détermine bis risk by payment of tbe "légal duties" at tbe end of 
three years, or so soon as any deficiency should be ascertained under 
tbe provisions of law for tbe sale by government of any goods atill on 
band, and immediately thereafter to proceed for indemnity against 
bis principal. That was the extrême limit of time during wbich tbe 
surety's rigbt to proceed for bis indemnity againat bis principal 
could, under tbis contract, be suspended. That was tbe utmost 
duration of bis risk to wbich, by bis contract, he bad assented. To 
uphold a claim against the surety based upon a reliquidation made 
after seven years would be postponing bis rigbt to proceed against 
bis principal for indemnity, and extending the period of bis risk to 
that length of time, instead of three years only, as provided by tbe 
bond, witb the additional period necessary for a sale of any goods not 
witbdrawn. U. S. v. De Visser, 10 Fed. Eep. 642. 

Tbe government eannot increase or prolong this risk indirectly 
through a reliquidation long after tbe prescribed period of crédit bas 
passed, any more than it could do so directly by an express extension 
of the time of payment. Tbe resalt of both is the same. Tbe liqui- 
dation of tbe duties was an ecsential condition précèdent to their final 
payment. Tbe obligation to liquidate and fix the amount of duties 
devolved by law upon the colleetor. The surety is not legally eharge- 
able witb any duty in that respect. It is neither any part of bis con- 
tract, nor devolved on bim by law ; and the liquidation, when made by 
tbe officers charged witb tbe duty of making it, was "final and con- 
elusive" upon bim, and be bad no power to change it. Until reliqui- 
dation the surety could not bave paid any increased duties, and 
then bave recovered tbe amount so paid in any action against bis 
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principal. The original liquidation, which was "conclusive upon ail 
persous in interest," would hâve precluded him from any sueh recov- 
ery. Nor can the surety be charged with any faalt in net procuring 
an earlier reliquidation, or a correction of an error of which he is not 
shown to hâve had any knowledge. As the liquidation must précède 
payment of the duties, the bond itself imports an obligation upon the 
government to make this liquidation before the expiration of the three 
years' term of crédit to the importer, which is the utmost limit of the 
surety's stipulated risk; and, if reliquidation is not made within that 
period, it cannot be asserted afterwards against the surety, because 
incompatible with the légal limitation of his risk which the bond itself 
imports. 

Again, the terms of the bond, which provide that the goods shall be 
"withdrawn upon payment of the duties, " necesaarily import that the 
withdrawal and the payment are to be concurrent acts. The obliga- 
tion of the government to make the liquidation before withdrawal is, 
therefort, as much a part of the contract as the obligation of the bonds- 
men to pay the duties upon withdrawal ; the former is a necessary 
condition of the latter. The provision for payment " upon withdrawal" 
also enures directly to the benefit and to the safety of the surety, and 
the liquidation having been made, and the goods delivered over in reg- 
ular conrse upon payment of the amount so liquidated, the govern- 
ment would seem to be estopped from any subséquent reliquidation to 
the préjudice of the surety. Such would manifestly be the resuit as 
between individuals ; and in its express contracta with its citizens the 
United States, it is said by the chief justice in Bostwick v. TJ. S. 94 
U. S. 58, 66, "are controlled by the same laws that govern the citi- 
zen in that behalf. AU obligation which would be implied against 
citizens in the same circumstances will be implied against them." 
McKrdght v. U. S. 98 U. S. 179, 186; U. S. v. Barker, 12 Wheat. 55S ; 
Cookcy. U. S. 91 U. S. 396. 

However this may be, it seems to me clear that the right to reliq- 
uidate is not an absolute right. It is not conferred by any statutory 
authority. It is a privilège which has been sustained by the courts 
as against the importer, who is liable, irrespective of the bond, for 
whatever duties ought to hâve been fixed and paid by him. The 
surety is liable upon the bond only. The right to reliquidate can- 
not be asserted, as against him, contrary to the implied terms of the 
bond; and any reliquidation by the government must, therefore, be 
made within the limited period of his risk as stipulated in the con- 
tract. 
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Second. The claim of the Unitei States wonld also seem to be 
barred by the limitation prescribed by the act of June 22, 1874. Sec- 
tion 21 of that act (1 Supp. Rev. St. 81) shows, by its language, 
that it was designed to apply to past liquidations. It déclares "that 
whenever any goods, etc., sfiall hâve been entered, etc., and whenever 
any duties upon any imported goods, etc., shall hâve been liquidated 
and paid, etc., such settlement of duties shall, after the expiration of 
one year from the time of entry, in the absence of fraud, etc., be final 
and conclusive on ail parties." 

At the time of the passage of this act the government had, under 
former décisions, been allowed to reliquidate the duties against 
the importer, without any limitation of time. Such reliquidation 
was a necessary preliminary to any remedy for deficiency under 
a preceding erroneous liquidation, ïhis section of the act of 1874 
is, therefore, in the nature of a statute of limitations. It applies 
to the government, and limits its remédies, after settlement, to a 
period within one year from the date of entry. U. S. v. Phelps, 
17 Blatchf. 312, 316. Such statutes, where the prohibitory language 
is gênerai, as in this case, apply to past as well as future transactions, 
unless the contrary intent is manifest. Sohn v. Waterson, 17 Wall. 
596. The intent of section 21 of this act to include past transactions 
seems clear from the words above quoted. But inasmuch as "one 
year from the date of entry" had already elapsed at the time the act 
was passed, the rule of construction, as sustained in the case last 
cited, must be that the time of limitation shall "commence when the 
cause of action is first subjected to the opération of the statute." 
Upon this construction the government had but one year after the 
act of June 22, 1874, took efïeot, in which to make its reliquidation 
and commence suit. 

It is urged that section 26 of that act déclares that "nothing herein 
contained shall afïect existing rights of the United States." But it is 
impossible to hold, as it seems to me, that the effeet of this saving 
clause is to nuUify every spécifie clause in the act, when a right of 
the United States is affected. The act relates to several différent 
subjects, and many of its provisions modify, more or less, rights 
formerly existing. Section 16 expressly applies to suits "now pend- 
ing," and the existing rights of the United States in such suits were 
greatly affected thereby through a submission to the jury of the 
question of actual intent to defraud. "Acts and parts of acts incon- 
sistent with the provisions of this act are repealed;" and then comes 
the saving clause as to "existing rights." The gênerai words of thi» 
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clause must be held to be subordinate to the spécifie provisions of 
particular sections, which show a manifest intent to apply to past 
transactions. The purpose of that clause was, I think, simply to 
prevent any existing right of the United States from being wholly eut 
ofiF, or affected otherwise than expressly provided. Under the con- 
struction above adopted, as in Sohnv. Waterson, 17 Wall. 596, any 
existing right to reliquidate the duties would not be eut off ; it would 
remain unaffected for the fuU period of one year thereafter, but no 
longer; and that, I think, is ail that the act designed. 
The défendant is, therefore, entitled to judgment. 

See Bamey v. Watfion, 92 U. a 449; Ullman v. Murphy, 11 Blatchf. 354; 
Refund of (Justoms DuUes, 15 Op. Atty. Gea. 121. 



United States v. Krtjm, Adm'r, and others.* 
{Circuit Oourt, fi. D. Missouri. March 13, 1882.) 

1. Intbrnal Revenue La.w — Collector — PAYrao Money undée Deoreb ob" 

Court. 

Where a decree of f orfeiture is rendered in a suit for a breach of the internai 
revenue law, and the défendant, pursuant to a compromise witli the govern- 
ment, pays a sum of money into court, and A. and B. are adjudged entitled to 
a portion of the fund paid as informers, and the court makes a final order of 
distribution, and issues checks to C, collecter of internai revenue of the dis- 
trict, and no appeal is taken, and C. pays A. and B. the amounts to which they 
hâve been held entitled, he cannot be held liable on his officiai bond for the 
amounts so paid, whether the informers are legally entitled thereto or not. 

2. Samb — Informer. 

Where money is paid into court under circumstances like those above stated, 
the right of the informers to their proportion of the sum paid is not affected by 
the fact that a part of such sum is designated to cover taxes. 

William A. Bliss, for the United States. 

William Patrick, for défendants. 

Treat, D. J. This is a suit on the officiai bond of the late Charles 
W. Ford, formerly collector of internai revenue, to recover three sev- 
eral sums of money alleged to hâve been received by him, and to be 
due to the United States. 

It appears that three several suits in rem were instituted by the 
United States, in the United States district court, for the forfeiture 
of certain distilled spirits, and such proceediuga therein had as 

*Reported by B. P. Iles, Esq., of the 8t. Louis bar. 
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resalted in deorees of forfeiture. Pursuant to the terms of compro- 
mise, the sam of money required was paid into the registry of the 
court. In two of the cases the court had adjudged Able and Hunter, 
respeotÎYely, to be informera, and consequently entitled, irnder the 
law and régulations then existing, to portions of the proceeds 
recovered. Final orders of distribution were made, and checks 
issued to the colleotor accordingly. He paid to the informera their 
respective shares, under the circumstances stated, and the sums by 
him 80 paid are two of those now sued for. 

At a term of the district court subséquent to that in which it had 
finally disposed of those cases, application was made by the collector, 
at the instance of the commissioner, for ieave to pay back into the 
registry the sums received, with a view to securing différent or modi- 
fied decrees. The court held that it could not thus change the final 
decrees entered of a former term. 

It seems that the sum fixed upon for compromise was based 
partly on penalties and partly on taxes due; and therefore the com- 
missioner was of opinion that the informera should reeeive nothing 
from that part of the gross sum paid, which was designed to cover 
taxes. The court, in its action, treated the fund in the registry as so 
much recovered from the forfeitures named. The suits were not for 
taxes, and what might or might not hâve induced the compromise 
could not alter the law or the statutes of the cases. The money was 
paid in those suits, and must be distributed as the law in such cases 
required. As had been well settled, the informers could not be de- 
prived of their portions of the proceeds. 

This suit is based, not only on a différent theory, but alao on the 
hypothesis that those final decrees made in 1870, of the district court, 
furniah no protection to the collector who acted under them. This 
court holda otherwise. The decrees of the district court were subject 
to review by the appellate court ; but no action therefor was ever 
had. Hence there can be no recovery by the United States for the 
sums so paid to the informers. 

Aa to the third aum in dispute there is no valid defence, to-wit, 
12,710.80; but it is entitled to a crédit of $582.44. 

Judgment, therefore, will be for $2,127.36, with interest at the 
rate of 6 per cent, per year from the date of the demand ou the ad- 
ministrator, to-wit, December 13, 1878. 
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VERMONT Farm Machine Co. v. Converse. 

(Circuit Court, D. Connecticut Pebruary 3, 1882.J 

1. Heoj'ekikg Cause — Geounds pok, Insufficient. 

A motion lo " reopen " a cause, and allow défendant to take additlonal testi- 
mony, waa denied; the défendant not stating that the évidence was not access- 
ible at the trial, or that it was not then known to him, or tliat it is material. 

On motion to reopen the cause and allow additional testimony to 
be taken. 

W. E. Simonds, for plaintiff. 

Charles B. Tilde7i, for défendant. 

Shipman, D. J. This is a motion to "reopen" the cause and allow 
the défendant to take additional testimony upon 16 points. The 
testimony seems by the record to hâve been closed on November 25, 
1881, when the plaintifî's rebutting testimony was taken. The défend- 
ant did not then suggest that he was intending to reply. He does 
not now state that the évidence was not then as accessible and as well 
known to him as it is now, or that it is material. He says that the 
statements of the plaintiff which it is desired to answer "consist for 
the most part of new matter, not yet set forth or alluded to in the 
prima j'a.cie case made by the plaintiff, and not being in reply to 
anything set up by the défendant," and that the testimony "tends to 
injure him and préjudice his rights in the présent suit." 

I am of opinion that when the plaintiff closed his rebutting testi- 
mony the défendant did not think that this new matter required any 
reply or was of importance. Subséquent reflection leads him to fear 
that, if it is unanswered, it may préjudice his case, but he does not 
think that it will injure him, or that it is of importance. 

If the case is opened, and the défendant is allowed to take testi- 
mony upon 16 pointa which are not claimed to be material to the 
case, I think that the présent compact record would become need- 
lessly voluminous, and that needless expense would be imposed upon 
both parties. 

The motion is denied. 
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Jacobs and others v. Ousatonic Watee Co. 

{Circuit Court, D. Connedicut. January 5, 1882.) 

1. FiNDiNGS— Affirmancb ON Weit of Erbob. 

Where the flnding of facts hy the district judge is warranted liy tiie proofs, 
and the new testimony put in this court does not substantially change the 
facts found, hdd, that the libel be dismissed, with costs. 

On Writ of Error. 

A. S. Cuskman, for libellants. 

David Torrance, for respondents. 

Blatchfobd, C. J. The finding of facts by the district judge in 
bis décision in this case is warranted by the proofs, and the new tes- 
timony put in this court does not substantially change the facts so 
found. The conclusion that on those facts the respondent is not 
liable must follow. 

The libel allèges that the schooner hauleJ up to and oecupied the 
berth at the derrick provided for the unloading of her cargo of coal, 
and at the place where she had on previous voyages safely laid for 
the purpose of discharging her cargoes, and that the respondent was 
bound to keep that berth safe, but had, by dredging, rendered it un- 
safe, without notice to or knowledge by the libellants or the master. 
The master moored where he did without instructions or directions 
from any one in the employ of the respondent, and without the 
knowledge of any one in the employ of' the respondent. The berth at 
the wharf, for the distance the respondent was bound to excavate, 
and had excavated, was safe, and would hâve been safe for this 
schooner. Her stern extended below the lower end of the wharf to 
a distance at least one-third greater, and from that to one-half 
greater, than ever before. The depth of water at her stern was so 
little that if it had been ascertained by her master that fact would 
necessarily hâve indicated danger to him in lying there over low tide, 
even with the depth at the front of the wharf such as it was before 
the additional excavation was made. Movement of his stern out- 
wardly and securing it there would hâve insured safety as it was. 

The libel is dismissed, with the costs of the district court, taxed at 
$130.70, and with costs to the respondent in this court. 
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Gaylord V. COPES. 

[Cireuit Court, E. D. Louisiana. November 25, 1881.) 

1. Pleading— Pkeschiption— When not Availablb against Debt. 

The exception of prescription will not avail against a debt in a case where a 
debt was paid in stolen bonds of a railroad company, and by reason of tlie theft 
the payée had been evictcd, hîs title failing, and his bonds lejected 

On Exceptions to Pétition. 

PlaintifE alleged that on the ninth of August, 1865, défendant, being indebted 
to plaintiff, gave hitn in payment thereof flve first-mortgage construction bonds 
of the Vicksburgh, Shreveport & Texas Railroad Company ; that in May, 1879, in 
a certain suit of Jackson v. Vicksburgh, Shreveport & Texas B. Co. and others, 
•which had been broughtonbehalf of ail theholdersof similar bonds issued by 
said company, it was finally decided by the suprême court of the United States 
{Vicksburgh, S. & T. R. Co. v. Jackson, 99 U. S. 513,) that certain of said bonds, 
those given by the défendant to plaintifE among the number, were not genuine 
obligations of said railroad company, and had never been issued, but had been 
carried off by persons belonging to, or taking advantage of, a raid upon the 
town of Monroe, Louisiana, during the late war, and that neither the persons 
Bo taking them, nor their transférées, had acquired any title thereto. Plaintiff 
thereupon tendered the bonds back to défendant, and demanded the payment 
of the original amount of the debt for which défendant gave the bonds, which 
défendant refused. Défendant pleaded the prescription of flve and ten years. 

Kennard, Howe é Prentiss, for plaintiff. 

H. N, Ogden, for défendant. 

Pakdee, C. J. The exception of prescription in this case is sub- 
mitted on the allégations of the pétition. The allégations of the péti- 
tion show that the bonds in question were given in payment of a 
debt ; that they were stolen ; and that by reason thereof the petitioner 
bas been evicted, his title failing, and his bonds being rejeoted. This 
éviction is charged as taking place in 1879. On this state of facts, 
the prescription of five or ten years is not acquired. Eev. Civil Code, 
2659. See Babin v. Winchester, 7 La. 470. 

The exception, theref ore, should be overruled. On the trial, should 
Buch a différent state of facts be shown as to justify the exception 
of prescription, it can be renewed. 
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Cavendbr V. Cavender.' 

{Circuit Court, E. D. Missouri. iTeljruary 2', 1882.1 

1 CosTs— Clerk'8 Fées. 

The clerk may coUect his costs as they accrue, irrespective of the final resuit. 

2. Bame. 

A transcript of a record on appeal, or writ of error, is only a wpy, aud tlie 
clerk can charge therefor only 10 cents per folio. 

3. SaME — EXPEÎJSBS. 

For binding or express charges the clerk may charge the reasonaile, aciunl 
cost to him. 

4. Samb. 

The clerk cannot tax costa for drawing a bond and its approvai wùen it was 
drawn by counsel and approved by the court. 

5. SAME — FOMO, WHAT. ' 

An original entry, distinct from ail othera, thongli ,oss than a folio, flOO 
words,) is to be charged as a full folio. Appellant must pay costs incident to 
his appeal. 

Motion to retax clerk's costs for a transcript, on appeal to the 
suprême court. The clerk had eollected 15 cents per folio for a 
transcript, and a like rate for an appeal bond drawn by the attor- 
neys, and also a fee for approval of the bond in open court by the 
judges. 

Lucien Enton, for the motion. 

M. M. Price, clerk, pro se. ' 

Tkeat, D. J. The clerk has a right to demand payment of his 
costs as they are earned, without waiting for the final détermination 
of the suit on appeal or otherwise. This, as has been repeatedly 
decided in this circuit, rests on the controUing fact that he mnst 
answer to the United States for fées earned, as if eollected ; and, con- 
sequently, if he chooses to give crédit therefor, he is none the less 
answerable than if the cash were received. Hence he has a légal 
right to exact payment for work done as it progresses, aud is not 
bound to forward or deliver the results of his work until they are 
paid for. 

1. Has the clerk the right to charge 15 cents per folio for tran- 
scripts of a record, or only 10 cents per folio? The only provision 
of the United States Statutes under which this class of clérical work 
falls is in thèse words : "For a copy of any entry or record, or of any 
paper on file, for each folio, 10 cents." There are other provisions 
as to the original entries for which 15 cents per folio are chargeable. 
Eev. St. § 828. 
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The question, therefore, is -whether "transcripts"of records for the 
suprême court fall within the one or other provisions. It may be, as 
urged, that the accounting officers recognize the distinction claimed, 
viz,, that "transcripts" are to be considered as falling within the ru'e 
as to the original entries; still this court must décide the point for 
itself. What is a transcript forwarded to the suprême court but a 
"eopy" of something ordered by the court in a case at law, or in 
equity, to be so forwarded ? There is no new or original matter to be 
thus included. The case is closed hère, and a copy of what appears 
is ail that can be embraced in the "transcript." Henoe, the excep- 
tion as to that charge is well taken, and the fee bill as to that item 
will be reduced from 16 cents per folio to 10 cents per folio. 

2. The next exception as to the numberof folios has no foundation 
in fact, and will be overruled. 

3. As to binding and express charges the clerk may charge what 
the same reasonably cost. It does not appear that he has charged 
otherwise. This exception is overruled. 

4. The fee-bill does not disclose what is charged for drasving a 
bond. It appears that the bond in this case was not drawn by the 
clerk, and, eonsequently, he cannot charge for what he did not do. 
The bond was drawn by appellant's counsel and approved by the 
court. The charge by the clerk should therefore be for an entry for 
the filing of the same, and for filing and for an entry of the approval 
of the same by the court. 

The gênerai question embraced in the last exception, viz., that the 
défendant who has taken an appeal cannot be eompelled to pay in 
advMice of the final décision the costs incident to an appeal, is over- 
ruled, for the reaeon stated at the beginning of this opinion. The 
fee-bill will be restated aecording to the views hère expressed. 

It should be remarked that when an original entry of an order is 
made, though less than a folio, it is chargeable as a folio, each entry 
of a kind standing by itself, distinct from ail others. 
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GUNTHEE V. LiVEKPOOL, LoNDON & GlOBB InS. Co. 

( Cireuit Court, E. D. New York. March 7, 1882.) 

1. Taxation of Oosts ok New Trial Denied. 

On trial of an action removed from the state court to the United States cir- 
cuit court, under the act of 1875, a verdict for plaintifE for $29,997 was ren- 
dered, and a motion for new trial was argued and denied. On taxation of costs 
thereafter, the clerk allowed interest on the amount of the verdict from the 
day of rendition, and an item for " copy of coroner's record " used in évidence, 
and disallowed items of stenographer's charges and for service of summons 
in the state court ; from which taxation both parties appealed to the court. 
HM, that the act of 1853 {section 828, Rev. St.) is not exclusive, and as the item 
of interest on amount of verdict is within the equity of section 998, ît is taxa- 
ble ; that the items for service of summons and copy of coroner's record might 
be allowed, and the item for stenographer's charge was properly disallowed, 
no order of court therefor having been made or consent to its taxation given. 

Oeo. H. Forster, for plaintifif. 

Butler, Stillman é Hubbard, for défendant. 

Benbdict, D. J. Prior to the enactment of the fee bill of 1853 the 
actual disbursements necessarily incurred and deemed reasonable 
were allowed in the taxation of costs in accordance with the provis- 
ion in the laws of the state (2 Eev. St. 727, 3d Ed.) by virtue of 
the rules of court. See 1 Blatchf . 652. Such is the law now unlesa 
modified by the fee bill of 1853. That fee bill, in terms, relates to 
compensation of the officers named, but does contain a provision 
(no-w section 983, Eev. St.) allowing clerks to include in the judg- 
ment fées for exemplifications and copies of papers necessarily ob- 
tained for use on the trial, when taxed by the judge or clerk. This 
provision has by some been considered as exclusive, and to forbid the 
taxation of any item of disbursements other than fées paid for exem- 
plification and copies of papers, but in this circuit a différent under- 
standing has prerailed, and actual disbursements necessarily incurred 
hâve been taxed. See Hussey v. Bradley, 5 Blatchf. 134; Dennis v. 
Eddy, 12 Blatchf. 195. The rule for this circuit, as laid down in the 
cases referred to, will permit in this case the taxation of the item of 
one dollar paid for serving the summons by which the action was com- 
menced in the state court. It was a necessary disbursement actually 
made in the cause, and is now taxable by this court, by virtue of the 
rules of the court, as it would hâve been prior to the fee bill of 1853. 
The sum paid the stenographer by the plaintiff to obtain a copy of 
his minutes of the testimony given on the trial cannot be taxed, be- 
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cause the. employment of a stenographer was not directed by the 
court, and there was no consent to the insertion of any part of the 
stenographer' s charges in the bill of costs. 

The item of interest on the judgment from the day of the rendition 
of the verdict to the day of entry of the judgment, amounting to some 
$500, may be allowed. The delay was caused by a stay of proceedings 
during the pending of a motion for a new trial. ïhis delay should not 
be at the plaintiff's expense, The payment of interest meanwhile 
might properly be deemed a condition attachedto the stay; or, if not, 
an entry of the judgment as of the date of entering the motion for new 
trial might, if necessary to avoid damages to the plaintifï, be per- 
mitted ; but I consider the item of interest on a verdict within the 
equity of the statute, (section 996, Eev. St.,) and for that reason tax- 
able. Nat. Bank v. Mechanics' Nat. Bank, 94 U. S. 439. See, also, 
Dowell V. Giiswold, 5 Sawy. 24. 

The clerk will, therefore, allow the item of one dollar paid for serv- 
ing the summons, will reject the item of cash paid stenographer, 
and wUl allow interest on the amount of the verdict from the date of 
its rendition to the date of entering up the judgment. 

Ths sum paid for the copy of the record of the coroner's inquest 
may also be allowed. 



Sbale, Assignée, etc., v. Vaiden, Hawkins & Eoberts and others. 
{District Court, N. B. Mismsippi. December Term, 1881.) 

1. ASSIGNMENT FOE BeNEFIT OP CrEDITOHS— UNI.AWFU1, PREFERENCE. 

Where, in a deed of trust, the trustée is directed, firsUy, to pay ail the costs 
and expansés incidental to its exécution ; secondly, a note exccuted by the grant- 
ors to their attorneys ; thirdly, to pay ail the creditors who might apply -within 30 
days, 33J^ per cent, on their debts, provided they would release the balance of 
their demands ; /oMrtWy, to pay ail other creditors, who should apply within 60 
days after said assignment was made, the amount due' them in f ull, if there should 
be money sufflcieut for that purpose, and if not then a pro rata share to each, 
provided they should release the remainder of tlieir debts, if any ; fiftUly, to ail 
other creditors the amount due them, ont of any surplus whichmay remain after 
the before-mentioned payments, — is fraudulent and void as against non-assent- 
ing creditors. 

2. SAME — RiGHTS OP KON-ASSKKTINa CeEDITOI!S. 

When an assignment is made in whioh a participation in the asseta is dépend- 
ent upon entering a release of the remainder of the debt due, and there is no 
provision made for a distribution of the surplus among non-assenting creditors, 
Buch assignment is per ae fraudulent and void. 
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3. CRBMTOnS, WHEIf NOT BOUND. 

Non-assenting creditors, not présent at the tîme the deed of trust was exe- 
cuSed, are in no way bound by the agreement of the assenting créditera to the 
release of a portion of their debts, in an assigament made bj the debtor for their 
beneiit. 

HiLii, D. J, This bill was filed by complainant against défendants 
and others, creditors of Abernathy & McCarley, in the chancery 
court of Chickasaw county, for the purpose of enjoining the défend- 
ants as creditors from proceeding by attachment to recover their 
debts ont of the property conveyed by said debtors to complainant 
by trust deed exhibited with the bill. An injunction as prayed for 
■was granted by the circuit judge of said district. The cause is re- 
moved to this court under the act of congress of 1876. The défend- 
ants Vaiden Hawkins & Eoberts sued out an attachment against 
said Abernathy & McCarley in the circuit court of Chickasaw county, 
which had also been removed to this court, and is now pending. Said 
Vaiden, Hawkins & Eoberts move in this court to dissolve said in- 
junction so far as it relates to those attachment suits against said 
Abernathy & McCarley, upon the ground as alleged that, as to them, 
the assignment under which complainant holds is fraudulent and 
void. And this is the only question now presented for décision. 

The provisions of the trust deed which it is alleged renders it fraud- 
ulent and void, are those relating to the order of distribution of the 
assets of said assigned property, and the conditions annexed to its 
réception by creditors. The trustée is directed — First, to pay ail the 
costs and expenses of executing the trust ; secondly, a note executed 
by the grantors to their attorneys for |500; thirdly, to pay to ail 
the creditors who might apply within 30 days, 33^ per cent, on their 
debts, provided they would release the balance of their demands; 
fourthly, to pay ail other creditors who should apply within 60 days 
after said assignment was made, the amount due then in full, if there 
should be money sufficient for that purpose, and if not, then a pro 
rata share to each, provided they should release the remainder of 
their debts, if any ; Jifthly, to ail other creditors the amount due 
them, and of any surplus which might remain after the before-men- 
tioned payments. 

The Bchedule annexed to the trust deed, and which, for the consid- 
ération of the question now for décision, may be regarded as part of 
the eonveyance, states the liabilities at $13,566.4-0, and the assets at 
$9,552.90; but in thèse estimâtes are embraced cotton in the hands 
of Vaiden, Hawkins & Eoberts, estimated at $480, and in the hands 



SEALE V. VAIDBN. 833 

of Garduer, Gates & Co., valued at $1,680 ; and that the indebtednesa 
to Baid Gardner, Gates & Co. is $3,177.86, and that to Yaiden, 
Hawkins & Co. $1,889.12. It is clear that thèse creditors had a 
lien upon the cotton in their hands, and a right to apply the pro- 
ceeds to the payment of their accounts, which, when done, would 
reduce the amount of assets to $7,392.90, and would reduce the lia- 
bities to $11,456.40. Expérience bas shown, until it is almost a 
matter of judicial knowledge, that a remnant of a stock of goods and 
of debts can rarely, if ever, be made to realize more than half their 
nominal amount. The trust deed provides that the sum of $500 
should be paid in full to the attorneys of the grantors; also the 
expenses of executing the trust, including $50 per month to the 
assignée. Thèse expenses, at the least, will amount to $500, making 
in ail at least $1,000 to be paid before any other creditors. The 
value of the assets, if placed at 50 cents on the dollar, would amount 
to $3,696.45 ; but, according to the proof of the assignée, they real- 
ized about $4,000, which shows better success than usual. 

Deduct from this sum $1,000, would leave $3,000 for creditors. The 
proof is that five-sixths of the creditors in amount were présent, and 
agreed to the assignment and to the réception of 33J per cent, of the 
amount due them. This was done before the assignment was made. 
Thirty-three and one-third per cent, on the amount due thèse cred- 
itors, as shown by the schedules, amounts to the sum of $3,182.15, 
which would absorb ail the remaining assets and leave nothing. So 
far as it relates to thèse aocepting creditors there can be no doubt 
that the assignment is valid and binding, especially as they agreed to 
it before it was made, and before the grantor had parted with the 
assets and property conveyed, 

The question is as to whether or not it is valid as to the non- 
assenting creditors, of whom Vaiden, Hawkins & Eoberts compose a 
part. It is considered that when an assignment of this character is 
made, in which a participation in the assets is dépendent upon enter- 
ing a release of the remainder of the debt due, and there is no pro- 
vision made for a distribution of the surplus among the non-assenting 
creditors, that such conveyance would per se be held fraudulent and 
void ; but it is contended that the provision made for the third clas? 
of creditors avoids this resuit. Complainant'scounsel, to sustain this 
position, rely upon the case of Spalding v. Strong, 37 N. Y. 136, and 
38 N. Y. 10. 

v.l0,no.8— 53 
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' I am' of opinion that the ruie laid down in those cases goes to the 
vergé in upholding thèse assignments ; but in thèse cases the assign- 
aient is held valid because of the contract between the parties, and 
as a modo of préférence by classes. I doubt that the court in thèse 
cases wonld hâve held the assignment valid, had it beenshown upon 
thé face of the assignment and schedule annexed to it, to a moral cer- 
tainty, as in this case, that nothing would be left to the non-assent- 
ing creditors. The vice of the release demanded cannot be cnred by 
a contingency which, it is apparent from the face of the conveyancBj 
Schedule, and proof, oan never take place. 

' Vaiden,: Hawkins & EobertS were not présent when the assign- 
ment was agreed to by the assenting creditors, and are in no way 
bound by what they did, when we consider the creditors who, in 
amount, agreed to the assignment, and consequently to its terms, 
and the largest sum which the assets could reasonably be expected to 
prodùce. It was in éiïect saying, upon the part of the grantors, to 
their non-assenting creditors : Your participation in the property and 
assets conveyed, dépends upon ybur releasing to us two-thirds or the 
remainder of your just demand against us. This is a demand not 
sustained by law, and which renders this conveyance fraudulent and 
void as against Yaiden, Hawkins & Eoberts, the défendants who 
•move to dissolve the injunctiOn. 

There bas been producfed no ruling by the suprême court of the 
United States upholding Buch an assignment as the one under con- 
sidération. The rulinga upon assignments containing provisions for a 
release of the remainder of the creditor's debt, so far as they hâve come 
before the suprême court of this state, hâve been adverse to the valid- 
ity of such assignments; so that this court is left free to pass upon 
the question presented upon its intrinsic merits. A careful consid- 
ération of the arguments and authorities cited by the learned coun- 
sel who hâve argued this case has led me to the conclusion above 
stated, and that is that, from the face of the conveyance, schedules, 
and the proof read in évidence by the complainant, the trust deed 
must be held fraudulent and void, and as conveying no title as against 
Vaiden, Hawkins & Eoberts, and that as to them the injunction 
granted by the circuit judge should be dissolved, and they permitted 
to proceed with their attachment suit as though said conveyance had 
never béen made. And it is so ordered, but only as to thèse parties; 
as to ail others, the cause will remain as though this order had not 
been made. 
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New Yoek Grape Sdgab Co. v. Amerioan Grape Sugar Co. and 

:•;;; OthetS. 

{Circuit Court, N. D. New Tork. March 3, 1882.) 

1. Patents— Want of Noveltt. 

The employment of sheet métal as a lining for the bottom of a vessel to con- 
tain liquida involves no invention. 

2. SAMB — PKKLIMmART INJUNCTION. 

Where tlie questions as to the complainant's rights under his patent are 
doubtf ul, they will not be entertained on a motion for a preliminary injunction. 

3. Bamb— Whbn Injunction Gbanted. 

When the validity of the patent is not assailed, and the proof of infringe- 
ment is clear, the court will grant a preliminary injunction. 

4. Pbovisionaii Injunction. 

Where the défendants are entirely responsible, and complainant can be ade- 
quately compensated, irréparable damage is an indispensable élément in an 
application for a provisional injunction. 

Dickerson é Dickerson, for complainant. Roscoe Conkling, of 
eounsel. 

Bowen, Rogers é Locke, for défendants. Geo. Hardîng, of eounsel. 

Wallace, D. J. The complainant moves for a preliminary injunc- 
tion to restrain the défendants from infringing four patents owned by 
complainant relating to improvements in the apparatus for manufao- 
turing starch. Of thèse patents the first was isBued January 14, 1868, 
to John A. Owens, and was reissued to Thomas A. Jebb and Will- 
iam T. Jebb, May 31, 1881, for a combination of an agitator and vi- 
brating sereen or sieve; the second was issued May 26, 1868, to John 
A. Owens, for an improvement in starch trays, which consists in 
f orming the bottoms of sheet métal ; the third was issued September 
8, 1868, to J. J. Gilbert, as assignée of Colgate Gilbert, for a bolting 
sieve vibrated, supported, and fed as described, and the constituent 
parts thereof ; and the fourth was issued to Colgate Gilbert, April 15, 
18'73, for an adjustable support to a starch separator. Except as to 
the second patent, the défendants hâve entirely failed to impugn the 
right of the complainant to an injunction, if this were a final hearihg 
instead of a motion for a preliminary injunction. 

As to the second patent, sufBcient appears to raise doubts as to 
the patentable novelty of the improvement described. It would seem 
that the employment of sheet métal as a lining for the bottom of a 
starch tray involves no invention, The bottom had been rnade of ' 
wood, andi uhdoubtedly, when lined with lead or copper or gai van-' 
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ized iron, would be more durable and more easily cleaned. But it 
is within common knowledge that sucli linings had been used analo- 
gously in many other vessels made to contain liquida, because of thèse 
advaiitages. Suoh a lining had also been employed, as deseribed in 
the Belgian patent of Heidt, for forming the bottom of a trough or 
channel nised for the déposition of starch, in the place of the tray used 
by Owen. Inasmuch as the court will not décide doubtful questions 
as to complainant's right upon a motion for a preliminary injunction, 
the motion fails as to this patent. The other patents are not seri- 
ously assailed, and it is not denied that the défendants hâve appro- 
priated the improvements covered by them, and are now employing 
them in their glucose factories. 

An attempt bas been made to présent the defence of abandonment. 
It is not claimed that there had been any abandonment before the 
letters patent were obtained, and the facts disclosed signally fail to 
show any intention on the part of the owners of the patents to aban- 
don or dedicate their rights to the public subsequently. It is not 
shown that the owners of the patents prier to the Jebbs, who 
acquired title in the spring of 1881, had any knowledge that the 
défendants or others were using the patented improvements. It 
wouid seem to be fairly inferable, although not distinctly shown, 
that the Gilberts, who owned ail the patents prior to the purohase by 
the Jebbs, intended to preclude the public from participation in the 
use of the patents, and to use them exclusively in their own starch 
factories. The improvements were Burreptitiously appropriated from 
the Gilberts by Fox & Co., from whom they were also surreptitiously 
acquired by the BufEalo Grape Sugar Company and thèse défendants. 
The history of the process patent throws no light upon that of the 
apparatus patents. 

It is insisted that the complainant has not shown suoh an exclu- 
sive enjoyment by the owners of the patents, and récognition by the 
public of their rights, as to authorize a preliminary injunction, in the 
absence of any adjudication upon the patent. If, by the policy of the 
owners, information as to the practical working of the inventions was 
withheld from the public, of course there could not be such a récog- 
nition and acquiescence as in many of the cases has been held to be 
necessary. Formerly the rule undoubtedly was that a preliminary 
injunction would not be granted unless the right secured by the pat- 
ent was fortified by évidence of an exclusive or recognized enjoyment 
of the right, or by former adjudications sustaining it. In more ré- 
cent practice this rule has been relaxed when the validity of the pat- 
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cnt is not assailcrl, and the proof of infringement is clear, North v. 
Kershaw, i Blatchf. 70; The Burleigh Rock Drill Co, v. Loddell, 1 
Ban. & A. 625 ; Steam Gauge é Lantern Co. v. Miller, 8 Fed. Eep. 
314. It would seem that the presumption arising from the grant, 
espeeially when not of récent date, ought to suffice as against a de- 
fendant who has appropriated an invention secured to another by 
letters patent which are not attacked. It is not necessary, however, 
to pass definitely upon the point in the présent case, because the 
injunction must be denied upon another ground. 

The complainant has recently purchased the patents and proposes 
to use them, not by manufacturingunder them, but by selling licenses 
to others. It is expressly alleged in the moving affidavits that the 
complainant does not désire to enjoin the défendants, provided they 
will accept a license and pay damages at the same rate as other 
licensees. It does not appear that complainant has as yet estab- 
lished any license fee for the use of the apparatus patents inde^)end- 
ently of the process patent. The sum which défendants should pay 
cannot, therefore, well be determined except by an accounting for 
profits; and, as they are entirely responsible, when this is had the 
complainant can be adequately compensatèd. Irréparable damage 
is an indispensable élément upon an application for a provisional 
injunction. Sanders v. Logan, 2 Fish. 167; Morris Manufg Co. v. 
Lowell, 3 Fish. 67; Pullman v. B. & 0. R. Co. 6 Fed. Eep. 72. 

On the other hand, the défendants hâve gradually created and de- 
veloped an extensive market for glucose and grape sugar ; so large 
that if their works were stopped the demand could not be well sup- 
plied, and serions inconvenience would resuit. They bave not only 
invested a large capital in their manufacturing business, but they 
employ a great number of workmen, many of whom would be tempo- 
rarily eut adrift if an injunction were granted. It is difficult to see 
how the défendants could remove the patented apparatus without 
substantially dismantling and reorganizing their works. Under such 
circumstances the équitable considérations which appeal to the dis- 
crétion of the court, and within well-recognized rules should lead to 
the refusai of a preliminary injunction, cannot be ignored. 

If the complainant has any reason to doubt the pecuniary ability 
of the défendants now, or at any future time, to pay any decree that 
may be obtained in suit, it may apply for a further order requiring 
the défendants to enter into a bond with sureties. 
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HosTETTER and another v. Adams and anotlier.* 

{Circuit Court, S. D. Neio York February 18, 1882.) 

1. Labels — " ïïostetter's Stomach Bitters" — Infeingement. 

The label and metliod of préparation for market of " Hostetter's Celebrated 
Stomach Bitters" is infringed by that adopted for " Clayton & Russell's Cele- 
brated Stomach Bitters," inasmuch as the latter is plainly copied from the 
former by design, and its gênerai effect is such as to deceive an ordinary ob- 
server having no cause to use more than ordinary caution. 

A. H. Clarke, W. W. Goodrich, and J. Watson, for plaintiffs. 

W. H. Arnoux and A. Dutcher, for défendants. 

BLATCHroED, C. J. The bill allèges that the plaintiffs are, and for 
.27 years or more hâve been, partners doing business as Hostetter & 
Smith, and during that time engaged in making and selling a medi- 
cine known as "Hostetter's Celebrated Stomach Bitters;" that they 
hâve the sole ownership of the good-will, labels, or trade-marks of 
said bitters ; that said bitters hâve acquired a réputation as a safe 
and valuable medieine ; that, in order to designate said bitters as of 
their own compounding and asgenuine, and to prevent fraud by hav- 
ing spurious bitters sold as and for the genuine, they from the begin- 
ning devised certain labels, tokens, or trade-marks, and a certain 
manner of putting up said bitters, placing them upon the market 
in a style différent from that in use by manufacturers or dealers in 
like articles, and that they bave adhered to said style up to the présent 
time ; that said bitters are placed by them in square bottles, of uniform 
size, known as No. 6, containing about one and a half pints, and 
having blown therein the name "Dr. J. Hostetter's Stomach Bitters," 
and upon thèse bottles they cause to be pasted labels or trade-marks, 
and the bottles then bave revenue stamps put on them, and are 
packed in square boxes, each box containing a dozen bottles, and, so 
boxed, are sold to dealers; that the défendants are making and sell- 
ing a spurious and inferior article of bitters, prepared in imitation 
of, and intended to be sold as and for, the genuine Hostetter's Cele- 
brated Stomach Bitters of the plaintiffs' own manufacture, and cal- 
culated to deceive the public and consumers, and to enable the de- 
fendant to reap the profits of the réputation and sale of them; that, 
with like intent, the défendants hâve printed a false label or trade- 
mark in imitation of, and closely resembling, one of the plaintiffs' 
labels, said false label being well calculated to mislead and deceive 

*Iieported by S. Nelson White, Esq., of the New York bar. 
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custoTner.5 and consumers of the genuine bitters; ahcl that the de- 
fendants use the bottles of the plaintiffs, from which the genlaine bit- 
ters hâve been used, and pack them in the same manner,,in cases of 
the same shape, one dozen bottles in each case, in which manner they 
are sold. The bill prays for an injunction restraining the défendants 
from using said spurious label, and for other proper relief. The case 
lias been heard on pleadings and proofs. 

The plaintiff's bottleis of dark glass and bas afour-sided body, the 
sides being of equal size and the faces rectangular. On one side is 
an engraved label with a white body. This label is substantially as 
long and as wide as the face of the bottle. Near the top, in four lines, 
in black, are the words "Hostetter's Celebrated Stomaoh Bitters," one 
wcrd in eâch line. The third and fourth lines bave letters of the 
saïne size and character, larger than the letters in the first and sec- 
ond lines. The letters in the first line are larger than those in the 
second line, and of a différent character from them, and from those in 
the third and fourth lines. The letters in the first line and those in 
the fourth line each of them form a curve, the convexity of which is 
upward. The second and third lines are horizontal. The letters 
in the first, third, and fourth lines are shaded. Underneath the 
fourth line is a horse without harness vaulting in the air towards the 
left, with his hind feet on the ground and his fore feet in the air, 
mounted on his bare back by a naked man, with a helmet on, and a fly- 
ing robe over his right arm, and in his two hands a spear, with which he 
is striking at a dragon below him on his left. The open mouth of the 
dragon is near the left knee of the rider, and the point of the spear is 
just above that knee. The body of the dragon passes under the horse, 
and his tail comes around the right hind leg of the horse and nearly 
reaches the body again. In a fore paw of the dragon, near the end 
of his tail, appears to be a pièce broken off from the head of the 
spear, The horse bas a flying mane and a sweeping tail. The 
horse, man, and dragon are dark on a white ground. Below them is 
a shield, commencing at a little below the middle of the length of the 
label. The shield has a dark ground. On it are letters printed in 
white. There are 16 lines of letters. Lines 1, 2, .4, 7, 8, 9, 10, 12, 
13, 14, and 1.5 are the same size of type. The reading of the 16 
lines, divided into lines, is this : - 

<1) "The best évidence of the merit of an article is" (2) «the disposition 
to.proauceeounterfeits;" (3) "and we regard it as" (4) "the strongest tssti- 
monyto thè value of" (5) " Hostetter's " (.6) " Celebrated Stomach Bitters*' (7) 
"that^attempts of that description liave" (8) "bèen fréquent. A' due consid-' 
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eration of " (9) "the public welfare bas induced us to" (10) "obtain a fine 
engraving, of which" (11) " this is a fac-similé," (12) "and to append our note 
of" (13) «hand, which cannot be" (14) " counterfeited without" (lb\ "the 
perpétration" (16) "of a felony." 

The Word "and" and the word "as," in line 3, are smaller than the 
other letters. The words "we regard it," in line 3, and also Unes 5, 
6, 11, and 16, are on a black ground darker than the rest of the 
ground, and the letters are somewhat larger than the rest. Ail the 
letters in the shield are capitals. The line of the top of the shield 
consists of two curves of equal length, starting from an apex in the 
iniddle of the width and concave upwards, and having a uniform 
sweep, and alike, and rising each to a point as high as the starting 
point, and then each falling ofï, by a short concave upward curve, to 
a point. Then the two aides of the shield sweep around down- 
ward, by equal curves, to the center of the width of the label and the 
lower point of the shield, completing the outline of the shield. The 
space on each side, between the outer edge of the shield and a bor- 
der around the label and a horizontal line running across at the 
lower point of the shield, is filled in with engraved work of waving, 
irregular figures. Undemeath the shield, in a parallelogram, is a 
promisBory note for one cent, payable to the bearer on demand, 
signed "Hostetter & Smith." In the middle of the width of the 
upper part of the note is a small circle, having in it the head and 
bust of an aged man with a long white beard. There is a border 
around the whole label. 

The défendants' bottle is of the same size, color, shape, andmate- 
rial as the plaintiffs', and many of the défendants' bottles are old 
bottles of the plaintiffs with the name "Hostetter" blown in the glass, 
The side which bas that name on it is covered by the défendants' 
label. The défendants buy such old bottles when empty which the 
plaintiffs hâve sold in the market with bittera in. On one side is an 
engraved label with a white body, This label is substantially as 
long and as wide as the face of the bottle, and is of the same size as 
the plaintiffs' label. Near the top, in four lines in black, are the 
words "Clayton & Eussell's Celebrated Stomach Bitters, " one word 
in each line. The third and fourth lines bave letters of the same 
size and character, larger than the letters in the first and second 
lines. The letters in the first line are larger than those in the sec- 
ond line, and of a différent character from them, and from those in 
the third and fourth Unes. The letters in the first line and those in 
the fourth line each of them form a curve, the convexity of which is 
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upward. The second and third linea are horizontal. The letters in 
the first, third, and fourth Unes are shaded. The appearance pre- 
sented by those four lines, as to tho size and character and shading 
of the letters in the oorresponding lines, and as to omamentation in 
flourishes and dashes, is identioal with the appearance presented by 
the oorresponding four lines in the plaintiffs' label, as to the same 
partieulars, except the différence resulting from substituting the 
words "Clayton & Eussel's" for the word "Hostetter's," Underneath 
the fourth line is a horse, with harness and caparison and saddle 
upon him, vaulting in the air towards the right, with his hind feet on 
the ground and his fore feet in the air, mounted by a man with cloth- 
ing on his trunk and feet, and a helmet, with wings on his head, 
and in his right hand a spear, with which he is striking at a scor- 
pion on the ground in front of him. The horse has a sweeping 
tail. The horse, man, and scorpion are dark on a white ground. 
They and the four lines above them occupy respectively the same 
space up and down as the oorresponding parts in the plaintiflFs' label. 
Below them, commencing at the same point as in the plaintiffs', is a 
shield, which has a dark ground, with letters printed on it in white. 
There are 15 lines. The lines are ail the same size of type, and the 
size of the type in line 1 in the plaintiffs'. The reading of the 16 
lines, divided into lines, is this : 

(1) " The bitters of Clayton & Eussell will be " (2) " found a highly aromatic 
liquid aud en-" (3) " tirely free from injurious substances." (4) " One wine- 
glassful taken three times " (5) " a day before meals will be a swif t " (6) " and 
certain cure for dyspepsia a" (7) "mild and safe invigorant for delica-" 
(8) "te females a good tonic préparation " (9) "for ordinary family purposes 
a" (10) "powerful récupérant after the" (11) " frame has been reduced by " 
(12) "sickness an excellent app-" (13) etizer and an aRreeable" (14) "and 
wholesome" (15) "stimulant." 

Ail the letters in the shield are capitals. The line of the top of 
the shield is made up of four eurves, and corresponds in ail respects 
with the line of the top of the shield in the plaintiffs'. The shield is 
the same size and shape as the plaintiffs', and has a oorresponding 
space on each side, filled in with engraved work, waving in charac- 
ter, though larger in détail than in the plaintiffs'. The lower point 
of the shield cornes down to the same point as in the plaintiffs*. 
Underneath the shield, in a parallelogram, are the words : "Vendera 
do net require a liquor-dealer'fl license, being a médicinal compound." 
There is a border around the whole label of about the same width aa 
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in the plaintiiïs', thoiigh of a différent ciiaracter. There is a narro-w 
space of white in the défendants' ail around the lower parallelogram, 
and the aide Unes of white are carried up on eaoh side of the .top of 
the shield, and then continue down around the outer edges of the 
shield, differing in thèse respects from the plaintiffs'. The words 
beginning with "one wineglassful," to the end, at "stimulant," are 
formed in a label of gpld letters, printed on a bronze ground, whiçh is 
on another face of the plaintiffs' bottle. 

It is shown that there are no such persona as Clayton & Eussell, 
and that the défendants' label was prepared from the plaintiffs' by 
intentionally making the parts in it which are like corresponding parts 
in the plaintiffs', to be so like. It is plain that it is a copy from the 
plaintiffs' by design. Variations are made of such a character as to 
be cabable of discernment and description. But the gênerai effect 
to the eye of an ordinarj. person, acquainted with the plaintiffs' bot- 
tle and label, and never having seen the défendants' label, and not 
expecting to see it, must be, on seeing the défendants', to be misled 
into thinking it is what he bas known as the plaintiffs'. The size, 
color, and shape of the bottle,— the four lines of letters at the top of 
the label beiag, as to the three. lower ones, identical, and, as to the 
upper one, differing only in the name, — the gênerai effect of the 
horse and his rider, the size and shape and color of the shield, the 
white letters in it, and their size and arrangement in lines eontract- 
ing in length towards the lower point of the shield, the whole in blaok 
on a white ground, and the border, give an affirmative resemblance 
calculated to deceive an ordinary observer and purchaser, having no 
cause to use more than ordinary caution, and make him believe he 
hasbefore him the same thing which he bas before seen on the plain- 
tiffs' bottle and expects to find on the bottle he is looking at. The 
différences which he would see on having his attention càlled to them 
are not -of such a character- as to overcome the resemblances to the 
eye of a person expecting to see only the plaintiffs' bottle and label, 
and having no knowledge of another. The testimony to the above 
effect is of great strength. 

The plaintiffs bave no exclusive right to make the bitters.,, Their 
trade-mark is not in the words "Celebrated Stomach Bitters," nor 
hâve they any exclusive right to a bottle of the size, shape,;and.color 
of the one which they, use.. But the entire style of theiif bottle and 
label, of^whiohthose words f orna a paît, is, in connectionv^ith the 
,otl^er,particu,lars above mentioned,in which ^he défendants' bottle and 
label are like theirs, the mark of their trade. WiUiains v. Johnson, 2 
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Bos. 1; McClean v. Fleming, 96 U. S. 245; Frese v. Bûchof, 14 
Blatchf. 432 ; Coleman v. Crump, 70 N. Y. 573 ; Morgan' s Sons Co. t. 
Troxell, 23 Hùn. 632, and Cox's Manual, Case, 674; Sawyerv. Horn, 
Cox's Manual, Case, 667; Mitchell v. Henry, 43 Law Times Eep. (N. 
S.) 186. 

The évidence as to transactions after the filing of the bill is admis- 
sible. It comea in not to show intringement, but to characterize the 
practical use of the subject-matter of the suit. The objection as to 
the recalling of witnesses is overruled. The plaintiffs are entitled to 
an iujunction, and to a référence to a master to take an account of 
profits, and to the costs of the suit. 



Thb Citï op Salbm. 
{District Court, D. Oregon. March 4, 1882.) 

1. Pleading— BuPFiciENcy OF AN Answbr. 

Semble tliat an allégation in an aaswer that the respondent is " ignorant " of 
a matter alleged in the libel is sufflc 'ent. 

2. Vessels — Lœn for Laboe— Home Port— State Law. 

The libel alleged that 8. contracted with li., the owner of a steam-boat, to 
repair her in her home port, and emploj'ed the libellants to work at said repairs 
as ship carpenters. Held, that upon the facts stated, and under the lien law of 
Oregon, (Sess. Laws 1876, p. 9,) which gives a lien upon a boat for the value of 
iabor done thereon at the request of a contracter with the owner, the libellants 
had a lien for their wages which might be enforced in the admiralty in a suit 
in rem, irrespective of the state of the accounts between S. and R, or the f all- 
ure of B. to fully perform his contract. 
3 Lien of Material-Man — Nature and Waiver of. 

The lien of the material-man, under the Oregon aot, does not dépend upon 
any expressed intention or conscious purpose on his part to claim it, but it is 
an incident which the law attaches to the performance of the Iabor or the de- 
livery of the materials under the circumstances stated, and can only be waived 
or discharged by an agreement or understanding with him to that efCect. 

David GoodseU, for libellants. 

William H. Effinger, for respondent. 

Dbady, D. J. This suit is brought to enforee a lien in favor of the 
libellants against the steam-boat City of Salem, à vessel engaged in 
the navigation of the waters of this state, and owned, enrolled, and 
lieensed at this port. 

The libel allèges that during the months of November and Deeem- 
ber, 1881, and lanuary, 1882, said vessel was in the lawful posées- 
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eion of J. F. Steffen, for the purpose of being repaired; that during 
those months the libellants, Charles Nelson, Peter Johnson, and Jonas 
Carlson, at the request of said Steffen, worked upon said boat as ship 
carpenters "at the agreed rate of wages" of four dollars per day, — Nel- 
son for 48 days, Johnson 22 days, and Carlson 29 days; that there is 
due said libellants on account of said labor as foUows : To Nelson $192, 
to Johnson $88, and to Carlson $116, no part of which has been paid, 
and for which they each claim a lien upon said boat under the laws 
of Oregon and under the gênerai admiralty law. 

The respondent, William Eeid, answering the libel, says in article 
1 that the boat belongs to respondent, and was only in possession of 
Steffen to be repaired upon a contract between them, but that said 
Steffen was not the agent of said owner "for the purpose of procur- 
ing any work or labor" on said boat, nor for any "purpose save that 
of executing the work he had contraoted to do." In article 2 the 
respondent says that he is "ignorant" of the employment of the libel- 
lants upon the boat, and their claim to a lien thereon for their labor. 
The third article states, in effect, that Steffen abandoned his contract 
and the respondent was compelled to finish said repairs, and that 
there is now due said Steffen thereon the sum of $927.50, which sum 
the respondent is willing to pay to the creditors of the latter entitled 
thereto, but is prevented from so doing by the prooess of the state 
circuit court issued at the suit of Steffen's creditors, and asks that 
the respondent be discharged without costs. The libellants except 
to the second article of the answer as insufficient, and to the third 
article, and so much of the first as states that Steffen was not the 
agent of the respondent to employ the libellants, for impertinence. 

The exception for insufficienoy is disallowed. When a respondent 
has no knowledge conceruing the matter contained in any article of 
a libel, according to the précédents, it seems that it is sufficient to 
say that he is ignorant thereof ; though I tbink it would be well to 
require him also to state what his belief about the matter is, as in 
answer in chancery. Ben. Adm. § 473. 

The contract of a material-man is a maritime one, and may be en- 
forced in admiralty. Ben. Adm. §§ 267, 268 ; The St. Lawrence, 1 
Black, 522; Tlie Eliza Ladd, 3 Sawy. 519. AU persons who are 
employed to repair a vessel or do work upon her are material-men 
within this rule. 1 Pars. Ship. & Adm. 141; Ben. Adm. §§ 267, 
268. By the gênerai maritime law material-men hâve a lien upon 
the vessel for the services or supplies f umished by them ; but by the 
admiralty law of the United States, as expounded by its courts, ma- 
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teiial-men hâve no lien for services or supplies furnished a vessel in 
her home port unless given by the local law; but when bo given such 
lien may be enforced in the admiralty. De Lovio v. Boit, 2 Mas. 
414; The Planter, 7 Pet. 324; The Harrison, 1 Sawy. 353; The Gen. 
Smith, 4 Wheat. 438; The Lottawanna, 21 Wall. 579; The Canada, 7 
Fed. Eep. 732. The only other question arising upon thèse excep- 
tions is, hâve the libellants a lien upon the vessel for their services 
by the local law, — the law of Gregon ? 

By the act of October 19, 1876, (Sess. Laws, 8,) section 17 of the 
act of December 22, 1853, (Or. Laws, 660,) "concerning the liens 
of mechanicB, laborers, and other persons," was amended so as to 
provide, among other things, that "every boat or vessel used in nav- 
igating the waters of this state * * * shall be liable and sub- 
jected to a lien • * ♦ for ail debts due to persons by virtue of 
a contract, expressed or implied, with the owners of a boat or vessel, 
or with the agents, contractors, or subcontractors of such owner, or any 
of them, or with any person having them employed to construct, repair, 
or launch such boat or vessel, on account of labor done, or materials 
furnished, by mechanics, tradesmen, or others, in the building, repair- 
ing, fitting and fumishing, or equipping such boat or vessel. * * *" 
Prior to this amendaient the act only gave a lien for the value of 
labor or materials done or furnished in pursuance of a contract with 
"the master, owner, agent, or consignée" of the boat. But, when 
done or furnished for a contractor, not such "master, owner, agent, or 
consignée," the parties had no lien, and often lost the value of their 
labor or materials by the failure or dishonesty of the contractor. To 
remedy this evil the act was amended so as to give ail persons a lien 
for labor or materials furnished in pursuance of a contract with any 
person authorized to employ labor or purchase materials to repair, fit, 
f urnish, or equip a boat engaged in the navigation of the waters of 
this state. 

The agent, contractor, or subcontractor, or the owner of a boat, ia 
necessarily authorized, by the nature and terms of his agreement of 
employment, to procure the labor and materials necessary to accom- 
plish what he îs authorized by or contracted with the owner to do 
thereon or thereabout. The very gênerai phrase in the amendment 
— "any person kaving them [material-men] employed to construct, 
repair," etc. — must be construed to mean any person having them so 
employed by the authority of the owner. For it cannot be supposed 
that the législature intended that the "any person" meutioned in the 



846 PÈbEEAL RBPOBTER. 

section applies to any oiie other than a person within the category 
of pei'sons just before eniim'erated ; that is, a person sustaining some 
relation to the owner that authorizes him to employ the labor or 
purchase the material in question. 

- A mère trespasseror intrudèr upon the boat of another surely can- 
not fasten a lien upon it for the value of labor and materials used in 
ùnaiithorized repairs thereon; 

As was said by this court in The Augusta, 5 Am. L. T. Eep, 495: 
" A person -who puts work or materials ihto the ship of another as a 
mère trespasser or intrudèr, does not thereby become a material-man, 
entitled to a lien thereon for thô value of such work or materials. 
But the consent of the owner may be implied from the circumstances 
of the case. For instance, when the respondent [the owner] con- 
tracted with Butter to repair the vessel, it was neeessarily implied 
that he might employ the libellants, and they might be so employed 
tO' Work thereon. They are, therefore, not intruders or strangers to 
this tessel, but persons employed to work thereon with the implied 
consent of the owner. " 

It isadmitted by the answer that at the time alleged by the libellants 
that they- labored on the Gity of Salem she was in the possession of 
Stetfen undèr a contract with the respondent to repair her. This 
being so, he was authorized to employ the libellants to do any work 
upon her within the scopè of his contract. Assuming that the libel- 
lants Weire employed by Steffen, and did the work on the boat, as 
they allège, they thereby acquired a lien thereon for the value of their 
laboi^. Neither is it necessary that they should, at the time of per- 
forming the labor, hâve expressed a purpose or oonsciously intended 
to claim a lien theref or upon the vessel. The law gives the lien upon 
the performance of the labor as a tneans of securing the payment for 
it; It is an incident which the law attaches to the, transaction, and 
can only be waived or discharged by an agreement or understanding 
to that effect on the part of the person eûtitled to it. 

Thèse exceptions for impertinence are well taken. It matters not, 
so far as the claims of the libellants are concerned, what controversy 
exists betweeû Steffen and his creditors, or how the respondent is 
involved in it — whether as garnishee or otherwise. If they perf ormed 
■ thé work on the respondent's boat, as they allège they did, they bave 
a lien thereon for its value, irrespective of the state of the accounts 
between him and Steffen, and are entitled to maintain this suit to 
éstàbMsh their claim, and enforce such lien by the sale of the boat. 
They are not creditors of the respondent, and the only relation 
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between him and theni avises out of tlie fact that lie is the owner of 
a boat upon which they claim a lien foriabor. On that account he 
is entitled to contest the fact of the indebtedness, or to show that the 
lien given by tKe law there'for has beeh waived or discharged, or fail- 
ing in thèse to discharge the lien by the payment of whateyer sum is 
found due the libellants, and thereby prevent the sale of the boat. 

The exception for insufficiency is disallowed, and the exceptions for 
impertinence are allowed. 

See The De 8met, ante, 483, and note. 



ÏHE City dp Salem. 
[District (Jourt, D. Oregon. March 4, 1882.) 

Deady, D. J. This suit is brought by Charles Brown against the 
city.of Salem to enforce a lien thereon for the sum of $60 for labor 
done in repairing her at the request of Steffen, the contractor. 

The: pleadings and circumstances are the same as the foregoing, 
and the same order will be made therein. 
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The Thames. 
{District Court, S. D. New York. December 23, 1881.) 

1. Mamtimk Lien — Services m Procuring Chartbk. 

A shipping broker bas no lien on a vessel, in admiralty, for services in pro- 
curing a charter-party. 

In Admiralty. 

F. A. Wikox, for libellants, cited 5 Ben. 63, 70, 71 ; 2 Fed. Eep. 
722; 4 Ben. 864; 8 Chi. Leg. News, 401; 3 N. Y. Wkly. Dig. 425; 
2 Low. 482; 17 Wall. 666; 1 Dill. 460; 2 Low. 173; 5 Ben. 74, 78. 

Michael H. Cardozo, for claimant, cited 1 Abb. Adm. 340, 490; 
Etting, Adm. 69, 74; 2 Olcott, 120; 3 Mason, 6; 3 Sumn. 144. 

(On gênerai subject of maritime liens, see 21 Am. Law Reg. 1, 82; 
16 Am. Law Eev. 193.— [Eep.) 

Beown, D. J. I am not prepared to assert jurisdiotion in admiralty 
in this case. In the case of The Riga, L. R. 3 Ad. & Eocl. 516, the 
ultimate détermination is not reported, and the question depended 
whoUy upon the statuts, (3 & 4 Vict.) In this country sueh juris- 
diotion has never been asserted. In The Gustavia, Bl. & H. 189, 
shipping a crew was held like furnishing neeessary supplies for a 
voyage. The distinction between preliminary services leading to a 
maritime contract and sueh contracts themselves hâve been affirmed 
in this country from the first, and not yet departed from. It fur- 
nishes a distinction capable of somewhat easy application. If it be 
broken down, I do not perceive any other dividing Une for excluding 
from the admiralty many other sorts of claims which hâve a référ- 
ence, more or less near or remote, to navigation and commerce. If 
the broker of a charter-party be admitted, the insurance broker must 
foUow, — the drayman, the expressman, and ail others who perform 
services having référence to a voyage either in contemplation or exe- 
cuted. 

In Merchant v. Lulan, upon a similar case, the libel was dismissed 
on exécution (as I find on examination) on February 22, 1879, by 
Benedict, J., in the eastern district, and the same décision must ba 
made hère. 

Libel dismissed, with costs. 

See Ferris v. The Bark B. D. Jewett, 2 Fed. Rbp. 111. 
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HuBBARD V. Bellew and others. 
{Circuit Court, W. B. Witcowin. February 4, 1882.) 

1. CoNTBACT — Construction. 

A written contract was entered into in August, 1875, between B. on one side 
and certain parties résidents of another state, by their attorney, S., on the 
other side. By the contract, the parties, through their attorney, agrée to sell 
to B. a quantity of timber lands, the priée to be determined by an estimate to 
be afterwards made of the amount of pine timber upon each description of 
land at $2.50 per acre for the stumpage. They also agrée to sell to B. the pine 
timber upon certain other lands described, at the rate of $2.50 per thousand 
feet for stumpage. B., on his part, agreed to build a saw-mill worth $9,000 
upon one of the 40-acre tracts, to be selected by him ; and the other parties 
agrée to give him title to the 40-acre tract so selected for the mill site, •which 
B. is to hâve the privilège of mortgaglng to an outside party in the sum of 
$6,500, and then he is to give a second mortgage back to the vendors to secure 
the faithful performance of the contract. After the exécution and delivery of 
the contract, B. borrowed f rom H. , the plaintitE in this suit, upon the strength 
of the contract, about $10,000, to build and complète the contemplated mill. 
After the mill was built, B. gave to H., the plaintifE herein, a deed intended as 
a mortgage of the mill and mill site, to secure him for his advances, without 
the knowledge of 8., the agent of the vendors, and before they had made any 
conveyance of the land to B. Afterwards the vendors brought suit in the state 
court to enforce a spécifie performance of the contract, and obtained a decree 
for that purpose against B., from which an appeal was taken to the suprême 
court, and the decree afflrmed, H. not having been a party to the suit. Held, 
that B., under the contract, was at liberty to sélect any 40-acre tract for the 
mill site, whether one of the forties he was to purchase or one of those from 
which he was to buy the timber. 

2. Same — Lien for Moneys Advanced. 

Where moneys were advanced upon the strength of a contract, and a subsé- 
quent conveyance was received to secure such advances, the party so making 
the advances is, under the circumstances of the case, justly and equitably enti- 
tled to a lien upon the mill forty as against the owners of the land, but not 
exceeding the sum mentioned in the contract. 

3. Same — Parol Modifications— Not to Apfect Equities. 

Where a party had agreed to advance money upon the strength of a written 
contract, he becoming the third or outside party named in the contract, auy 
paroi or other modification of the written contract unknown to him cannot 
affect his equities, whether made before or after the time he made the advance». 

In Equity. 

J. S. Andcrson and Vilas é Bryant, for eomplainant. 

Sloan, Stevens é Morris, for défendants. 

BuNN, D. J. This is a suit in equity brought to hâve a lien de- 
clared and enforced against a certain 40 acres of land, and saw-mill 
situate thereon, lying in the county of St. Croix, in this state, described 
v.l0,no.9— 54 
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as follows: The N. E. J of the N. W. ^ of section 34, in towusbip 
No. 30 north, of range No. 15 west. 

The suit is founded in part upon a written contract entered into 
between the défendant Pati'ick Bellew on the one side, and Erastus 
Corning, Horatio Seymour, William Allen Butler, William Ef. Ogden, 
and other persons residing in the state of New York, and B. J. 
Stevens, residing in the state bf Wisconsin, land-owners, by Angus- 
tus Ledyard Smith, their attorney, on the other. This contract was 
made in Augast, 1875. The défendant Patrick Bellew was a.lum- 
berman residing in Wisconsin. The other parties to the contract 
were the owners in severalty of large quantities of pine lands lying 
in northern Wisconsin. By the contract they, through their agent, 
AugustuB Ledyard Smith, residing at Appleton,' Wisconsin, agrée to 
sell to Bellew a quantity of pine lands lying in the county of St. 
Croix, the price to be determined by an estimate to. be afterwards 
made of the amount of pine timber upon each description of land at 
$2.50 an acre for the stumpage. They also agrée to sell to Bellew 
the pine timber upon certain other lands described in the contract 
at the rate of |3. 50 per thousand feet for stumpage. 

Bellew is to build a saw-mill worth $9,000 upon one of the 40- 
acre tracts of land included in the contract, to be selectéd by him, 
and the other parties to the contract agrée to give him title to the 40 
acres so selectéd for the mill site, after which Bellew is to hâve the 
privilège of mortgaging the land selectéd for the mill site to an out- 
side party in the sum of $6,500, and then is to give a second mort- 
gage back to the other parties to the contract to secure the faithf ul 
performance of the contract. The material provision in the contract, 
on which the suit is in part founded, is as follows : 

"And the said party of the second part does hereby covenant and agrée 
witTi the said parties of the flrst part, for and in considération of one dollar, 
to him in hand paidj the receipt wbereof is hereby acknowledged, to build, 
maintain, and erect a good, substantial saw-mill upon certain lands, to be 
hereinafter described ; the mill to be of the value of at least $9,000. The land 
upon which said mill is to be built is to be hereafter selectéd by the party of 
the second part, and the forty upon which it is built and erected is to be con- 
veyed by the parties of the tirst part, by good and sufflcient deed, conveying 
to the party of the second part the title thereof iu fee-siraple. And, the said 
party of the second part is to hâve the right to mortgage the forty upon 
which the said mill is built, after the same shall hâve beeu cqnvjeyéd to him 
as aforesaid, to an outside or third party, in a sum not exceeding $6,500, and 
after the same is so mortgàged he covenanta and agrées to giVe to the party 
of the flrst part a second mortgage on the said laid upon wMch the- mill is 
built, as aforesaid, and which is couveyed to him, as aforesaid, :artd which said 



HUfiBABO t7. BELIiEW. 851 

second mortgage is to be as security, and to be conditioned for the faithful 
performance of this eontract on the part of the said party of the second part. 
Aiid the said parties of the flrst part, in considération of the building, main- 
taining, and érection of the said mill, as aforesaid, covenants and agrées with 
the said party of the second part to sell and convey to him the foUowing 
described real estate, to-wit," etc. 

After the exécution and delivery of the eontract, in November, 1875, 
Bellew takes it to Stephen Hubbard, shows him the eontract, and 
requests Hubbard to advance him money to build the mill. Hub- 
bard examines the eontract, reads it through, and on the strength of 
the above provision he agrées to advance money, and does in fact, 
during that same fall and winter, to-wit, in November and Decem- 
ber, 1875, and January and February, 1876, advance money and 
means to Bellew, to theaggregate in the amount of about $10,000, to 
build and complète the mill upon a 40 acres selected by Bellew. 

It is claimed by the complainant that there was an agreement 
between Bellew and Smith, the agent, after Hubbard had begun to 
advance means to build the mill, that Bellew might mortgage for a 
larger sum than $6,500, and there Was proof taken to this efïect. 
But the plaintiff , on the hearing, waives ail claim to any lien for more 
than the $6,600 and interest. 

The question is whether he is eutitled to any lien on the mill and 
mill site for this amount. The mill was huilt during the fall of 
1876 and winter of 1876-6, and the évidence shows it to hâve been 
worth $12,000. On February 6, 1876, after Hubbard had made the 
advances to build the mill, and after the mill was completed, he went 
to Bellew and asked him to give him security on the mill forty for 
the advances. Bellew said he would, and they had a deed made by 
Bellew and bis wife to Hubbard of the mill forty which was, be- 
tween the parties, intended as a mortgage to securo Hubbard for 
the advances so made to build the mill. This was done without the 
knowledge of Smith, or of the land-owners whom he represented, and 
before they had made any conveyance of the land to Bellew, as pro- 
vided in the eontract. In fact, this conveyance has never been made. 
The deed to Hubbard by Bellew and wife is dated on February 6, 
1876, expresses the considération of $10,000, which was the amount 
it was agreed Hubbard had advanced, and was duly recorded as a 
deed in the proper office. It is in évidence that the agent, Smith, 
knew frotn time to time that Hubbard was advancing money to Bel- 
lew to. build the mill, and that after the deed by Bellewto Hubbard 
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was given it was spolien of and recognized by Smith as a mortgage 
to secure Hubbard's advances. 

After the mill was built, Bellew went on and eut timber from the 
land and made it into lumberand shingles, but, failing to pay for the 
land and lumber as he had agreed, the other party to the contract, in 
1878, brought suit in the circuit court of St. Croix county to enforce 
a spécifie performance of the contract, and obtained a decree for that 
purpose, from which an appeal was taken by the plaintiffs in that 
suit to the suprême court, where the judgment of the circuit court 
was affirmed. See Marsh v. Bellew, 45 Wis. 36. Hubbard was not 
made a party to that suit. The circuit court, on the trial in that case, 
found among other things that the written contract was by a subsé- 
quent verbal agreement, made in or about September, 1875, between 
the parties, modified by giving Bellew permission to erect the mill on 
either one of three pièces of land at the option of Bellew, to-wit, the 
N. E. N. W. 34, the N. W. N. W. 34, or the S. W. S. W. 27, instead 
of on the land named in the contract as that to be purchased by 
Bellew, and that it was agreed that for the 40-acre tract upon whioh 
the mill should be situated, Bellew should pay as purchase priée 
thereof the value of the stumpage thereon, at the rates provided for 
in the written contract, as modified by such paroi agreement, and 
that for the other two 40-acre tracts he should pay, in addition to 
the value of the timber thereon, at said rate, the sum of five dollars per 
acre, amounting to |400, for both of said last-named 40-acre tracts; 
and that such modification was without any new consultation exeept 
the agreement on the part of Bellew to purchase two additional 40- 
acre tracts at the rate of five dollars per acre. There is évidence to 
show that it was agreed between Bellew and Smith that Bellew might 
sélect either one of the above three forties for the mill site, and that 
he should buy the other two forties and pay five dollars per acre 
therefor in addition to the pine stumpage. But I am not prepared 
to say that there was any modification of the written contract so far 
as the location of the mill was concerned. On the contrary, I see noth- 
ing in the contract to prevent Bellew from selecting any forty named 
in the contract for the mill site, whether it was one of the forties he was 
to purchase and take title to, or one of those from which he was to 
buy the timber. 

It seems to me that Bellew was at liberty, under the written con- 
tract, to sélect any forty named in the contract that should suit his 
purpose of location of the mill best. The language is gênerai ; and I 
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see nothing in the contract to restrict him in his sélection to one, any 
more than to the other, class of lands. The mill was to be built to 
accommodate the business of sawing the timber for ail the lands; 
and it was to be built for the benefit of both parties to the contract. 
Bellew was, it is true, to hâve a deed in fee of the 40-acre tract 
selected ; but, af ter mortgaging it to a third party to secure the sum 
of $6,500, he was to give a second mortgage to the parties to the 
contract, to secure the faithful performance of the contract. It was 
as much for the interest of one party as the other, that it should be 
in the best location possible, for the purpose of its construction and 
use. The question presented by the case is whether or not Hub- 
bard, by virtue of his having advanced the money on the strength of 
the contract to build the mill, and the subséquent conveyance to him 
by Bellew to secure suoh advances, is justly and equitably entitled to 
a lien upon the mill forty, as against the owners of the land, for the 
amount of the advances made, not exceeding the sum of $6,500, 
mentioned in the contract ; and I think he is so entitled. 

It is claimed by the défendant land-owners that the contract with 
Bellew was an entirety, and that Bellew having failed to perform it, 
and a judgment of a state court having gone against him, foreclos- 
ing and cutting off his rights under the contract, and Hubbard's 
interests being subjeet and subséquent to those of Bellew, he was also 
substantially barred by the judgment against Bellew. But it is quite 
clear that this view cannot be maintained. Bellew had six years in 
which to eut the timber from the land and pay for it. At first he 
was to pay for the timber in advance of cutting from time to time, 
but afterwards this condition was waived, and the contract modified 
80 as to allow him to eut the timber and pay for it and the land after- 
wards. But it is évident from the contract that as soon as Bellew 
had selected a forty for his mill site and built a good substantial 
mill upon it, worth $9,000, he was entitled to a deed conveying the 
title to that forty. AU this he did in the fall of 1875 and winter of 
1875-6, soon after the contract was made. There is no évidence 
that up to that time he had broken his contract, and it seems quite 
clear that under the contract, when he had built the mill, he had 
earned the right to a deed of the mill site, and after a deed should 
be given he had the right to give a first mortgage to Hubbard, 
to secure the $6,500 of advances. If at that time Bellew had asked 
for a conveyance of the mill forty he would hâve been entitled to 
reoeive it. It would hâve been the duty of the land-owners, under the 
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contract, to give hiin a deed, and I think, bo far as Hubbard's riglità 
are concerned, what ought then to hâve been doue tfae court will con- 
sider as having bèen done. It is clear that if they had given Bellew 
a deed, and then he had given a deed, as he did do, to Hubbard, to 
secure his advances, it would hâve been a first lien on the premises, 
the same as though Bellew had given a mortgage in form. But Bel- 
lew having earned the right to a conveyance, and being entitled to 
one because of having built the mill, he had an équitable interest in 
the premises, and was in equity the substantial owner, subjeot of 
course to his obligation to give to the légal owners a second mortgage 
to secure the due performance of the entire contract on his part. 

Hubbard 's rights in the premises are not snbject to those of Bellew, 
nor was he in any way concluded by the judgment against Bellew. 
On the contrary. whatever right he bas is not only superior to those of 
Bellew, but to those of the défendant land-owners as well. This is the 
natural and inévitable meaniug of the contract. It was clearly con- 
templated by the parties, and ail their acts show it, that it was expected 
that Bellew would bave to borrowmoney to enable him to build the mill. 
It was for the mutual benefit of both parties to the written contract that 
a mill should be built. This was no doubt the primary meaus relied 
upon by both to enable Bellew to pay for the lands and the timber, 
and both parties were mutually interested, not only in the building of 
the mill but in the sélection of the best location. It is the first and 
one of the primary stipulations in the contract, on the part of Bellew, 
that he will build a mill worth at least §9,000, and it is in considér- 
ation of this that the other parties agrée to sell him the land and 
timber; and, evidently, to enable him to build the mill, this provision 
is found in the contract that he shall be entitled to a deed and clear 
title to that forty, to enable him to mortgage it to secure an outside or 
third party, to secure advances; and the stipulation that, after so 
mortgaging it to such outside party for $6,500, Bellew should give 
back a second mortgage to the original owners of the land, shows that 
their interests in the mill and mill site were to be subject and secondary 
to those of the outside party who might be induced to step in and 
furnish money to build the mill. And this is a sufficient answer to the 
position taken by défendants that by modification of the contract in 
regard to the location of the mill an obligation was imposed upon 
Bellew to pay for the stumpage with the mill forty, and, besides the 
stumpage, to pay five dollars per acre for the two forties connected 
with the one on which the mill was located. 
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It is évident that, wliatever elsô this modification was, it was not 
bontemplàted that Béllew should pay for thesè forties Or aûv 6f them 
as a condition précèdent to his right to receivé a deed of the mill 
forty.' There is nothing in the évidence and nôthing în the con tract 
to show that suèh was the understanding of the parties. On the coïi' 
trary, il; is évident that the land-owners were content to take a second 
lien on the mill promises to secure their righta. Under any léss 
libéral provision very likely no one could hâve been found to advance 
moneyé to build the mill. And this, I hâve no doubt, was in the con- 
templation of the parties. Bat this modification seems to me no 
more than a partial désignation or sélection of the mill forty, confin- 
ing thé sélection to one of the three named forties, and that, under 
the writtèn tiontràet, this same forty might hâve been properly se- 
leeted by Bellew, and that the additional stipulation by paroi that 
Belle* should pay five dollars per acre, and take a deed of the other 
twô forties, in addition to paying for the pinô timber, was entirel^ 
voluntary, and has nothing to do with the question of Hubbard's 
rights. This modification, whatever it was, was probably made be- 
fore Hubbard had begun to make his advances, and before he had 
made the agreement with Bellew; but there is no évidence to show 
that he knew anything about it when made, or that the relation of 
the parties had been changed from what he found them under the 
written coutract, when he engaged to advance the means to build the 
mill. 

I àm unab]e to see that Hubbard's rights are affected by the mod- 
ification. This provision in the contraot allowing Bellew to mort- 
gage the mill site to some outside or third party seems to me in the 
nature of an open letter of crédit to the person who should be induced 
to advance that sum of monêy to build the mill, and thus ma,térially 
add to the value of the défendants' contract, and ail of the lands 
included therein. And when it had been shown to Hubbard, and he 
had engaged to advance the money and become the third or outside 
party named in the contract, no paroi or other modification of the 
written contract unknown to him could affect his equities, whether 
made before or after that time. There is évidence in the case ta 
show that Smith, the agent of the land-owners, knew that Hubbard 
was the man who was furnishing the money to build the mill, and 
that after the deed was given by Bellew and wife, in February, 1 876, 
to Hubbard to secure him for such advances, Smith recognized the 
Talidity of Hubbard's claim, and told him that he would see that his 
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(Hubbard's) mortgage was good, and that Hubbard should not lose 
anyfching on it. Smith was the agent who made the contract on the 
part of the land-owners in New York, and was their gênerai agent 
and représentative in thia state, and while the plaintiff'a case does 
not rest on this récognition of his rights by the défendants, suoh réc- 
ognition confirma the construction put upon the contract-deed trans- 
action by the court, and shows what the understanding of the parties 
was. That construction is also conûrmed by the allégations of the 
défendant land-ownera in their bill of complaint against Bellew in 
the atate court, where they allège, and the court finds aa one breach 
of the contract on the part of Bellew, that he had failed to give them 
a second mortgage on the mill forty to secure the contract with him. 
Of course, aa they had never conveyed the mill forty to Bellew as they 
agreed in the contract, it was not essential to their aecurity that Bel- 
lew should mortgage back to them ; but the allégation serves to show 
the understanding of the contract, and that understanding coniports 
with the letter and plain intent thereof, and the construction now put 
upon it by the court. 

It is inaisted, also, by the défendants, that the contract between 
Hubbard and Bellew is void, as being within the atatute of frauds. 
But it ia évident that the statute of frauds has no application to the 
case. So far as the création of any interest in land is concerned, 
the évidence is in writing, 

I think there should be a deoree in favor of the plaintiff ; that he 
should be adjudged to hâve a lien upon the mill 40 acres for the 
amount of $6,500, with interest at 7 per cent, from the time of fin- 
ishing, say February 6, 1876; and that the premisea be sold as under 
a mortgage proper, to satisfy the amount of his said claim, with in- 
terest and costs of suit, giving the uaual time of rédemption. 
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Apgar V. Cheistophers. 

(Circuit Uourt, D. New Jersey. March 13, 1882.) 

1. Eqoity— Enjoining Procbedings AT Law. 

Where ihere is an équitable title in a défendant to an action of ejectment, the 
court of equity, at his suit, will restrain the proccedings in such action, and 
direct the cause to proceed in the court of equity, where ail defences can be 
considered, and where in a single croceeding the whole controversy, in ail its 
aspects, may be settled. 

2. Same—Injd^ction— Relief. 

Where a person is in possession of land by a good, équitable right and title, 
and he is so circumstanced as that the légal estate is either in himself or in 
another as trustée for him, and an action of ejectment is brought against him 
by the one claiming as well the équitable as the légal right, and denying the 
légal as well as the équitable title of the person in possession, a court of equity 
wiil grant relief by way of injunction, inasmuch as the plaintiS in ejectment 
would, recovering in the action, hold merely as trustée for the défendant in 
such action. 

On Bill, etc. 

P. Bentley, for the motion. 

S. B. Ransom, for défendant. 

Nixon, D. J, The bill of complaint filed in the ahove case sets forth 
in substance that in the year 1824 one Mary Vermilya departedthis 
life, seized in fee of certain real estate therein desoribed, situated in 
the county of Hudson and state of New Jersey; that previous to her 
death, to-wit, on the second of September, 1824, she duly executed 
her last will and testament, in which, inter alia, she devised the said 
real estate to her mother, Sarah Vermilya, her brother, Thomas Ver- 
milya, and her nièce, Mary Ann Jarvis, in words foUowing : 

" And also I give and devise ail my real estate, whatsoever and whereso- 
ever, unto by nièce, Mary Ann Jarvis, my mother, Sarah Yermilya, my 
brother, Thomas Vermilya, ail of the saidclty of New York, to the survivor 
of them, and to the heirs and assigns of such survivor." 

It further allèges : That the devisee, Sarah Vermilya, died March 
13, 18.34, leaving the said Thomas and Mary Ann surviving her. 
That on the tenth of October following the said Thomas, for the con- 
sidération of $100, made a deed of conveyance, without any cove- 
nants of warranty, to the said Mary Ann Jarvis, for "ail of his estate, 
right, title, and interest whatsoever under the will of Mary Vermilya, 
or otherwise," in and to the said real estate, — the said deed contain- 
ing the following récitals : 
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""WTiereas, Mary Vermilya, lateof the city of lî'ew York, deceased, was, în 
her life-time, seized in fee-siinple of aud in certain lots, pièces, or parcels of 
ground, liereinaf ter more particularly described ; and wliereas, the said Mary 
Vermilya did, in and by her last will and testament, .by her duly made and 
published to pass real estate, and bearing date the second day of September, 
A. D. 1824. give and devise ail her real estate, whatsoever and wheresqev.er,. 
untp her nièce, Mary Ann Jarvis, her mother, Sarah Vermilya, and her 
brother, Thomas Vermilya, ail of. the elty of Kew York, to the survivor of 
them, and to the heirs and assigns of such survivor; and whereas, Sarah 
Vermilya, my mother, is now dead, and the said property is now vested in me, 
the said Thomas Vermilya, and Mary Ann Jarvis, in fee-simple, and I, the 
said Thomas Vermilya, being désirons of vesting the whole in my nièce, 
Mary Ann Jarvis, now, therefore, this indenture witneasoth," etc. 

— That the said Mary Ann Jarvis, in the year 1840, intermarried wîth 
oue Thomas S. Christophers. That on the sixth of September, 1844, 
she, together with her husband, being the owners in equity, and 
believing that she was at law the owner in fee-simple, of the said 
property, undertook, by their deed, to convey in fee-simple the same 
to one John Arbuckle, who entered into possession and spent large 
sums of money in erecting buildings thereon. That the said Mary 
Ann Christophers departed this life January 29, 1846, leaving the 
said Thomas Vermilya surviving her, and two children, Thomas V. J. 
Christophers and James J. V. Christophers. That the complainant 
now bolds the said real estate, under the said John Arbuckle, by vir- 
tue of divers mesne conveyances. That the said Thomas Vermilya 
died in the mon th of September, 1853, after duly executing his laet 
will and testament, which was admitted to probate before the surro- 
gate of the city and county of New York, in which he devised the 
whole of his real estate to the two children of his nièce, Mary Ann 
Jarvis, (Christophers,) and to Thomas S. Christophers, the husband 
of the said Mary Ann, to be held by them equally, in fee-simple. 
That the said James J. V. Christophers died October 3, 1865, intes- 
tate, and without issue, leaving his brother Thomas his only heir at 
law. That Thomas S. Christophers departed this life, intestate and 
unmarried, July 3, 186Ô, leaving his son Thomas his sole heir at 
law. That the only heirs at law of Mary Vermilya, at the time of her 
death, were Thomas Vermilya and Mary Ann Jarvis ; and that the 
said Thomas V. J. Christophers has lately brought into this court an 
action of ejectment against James Brown, tenant of the complainant, 
in possession of a portion of the said premises, and the complainant 
has been admitted to défend the said suit as the landlord of James. 
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The piayer of the bill is that the défendant, Thomas V. J, Christo- 
pliers, may be enjoined and restrained by decree (1) from prosecuting 
the said ejectment suit for the recovery of the complainant's said 
lands; (2) that the said deed, dated Octoher 10, 1854, may be re- 
formed to effectuate the intention of the parties thereto as therein 
expressed ; (3) that the défendant be compelled to release to the com- 
plainant whatever apparent légal interest he may hâve in said lands, 
which he claims through either the said Thomas Vermilya or the 
said Mary Ann Jarvis ; and (4) that he may hâve such other relief 
as the nature of the case may require. 

The foregoing statement of the allégations and prayer of the bill 
reveals that the complainant has in view some relief in equity, which 
the court of law is not adéquate to give. If it were simply a bill to 
restrain the suit at law, it would be necessary for the complainant 
not only to set out some ground of eonitable relief, but to admit that 
he had no defence at law. No such admission is made in this case, 
because the bill contemplâtes something more than an injunction. 
It waives the question of estoppel, which is a légal as well as équita- 
ble defence, and asks the court of equity to look upon the deed of 
Octoher 10, 1834, from Thomas Vermilya to Mary Ann Jarvis, as an 
executory agreement, which is a mère équitable defence, and to de- 
cree that the défendant, Thomas V. J. Christophers, shall carry out 
the manifest intention of the parties, as appears upon the face of the 
conveyance, 

It is, therefore, a question of proceeding, and in ail such questions 
it is the duty of the court to direct the course which will tend to 
diminish useless litigation. If the ejectment suit should go on and 
the plaintifif should succeed at law, the alleged équitable ground for 
relief would still remain, and must be met by the défendant. It seems 
better for ail parties to meet it at once, in a suit where ail defences 
can be considered, and where, in a single proceeding, the whole con- 
troversy, in ail its aspects, may be settled. 

This was the view taken by the learned chancellor of New Jersey, 
in the récent case of Hannon v. Christophers, after an able opinion of 
Vice-Chancellor Van Fleet, (see 7 Stew. 459,) and its prorpiety was 
clearly admitted in the opinion of the lord justices of the court of 
appeal in chancery, in the case of Crofts v. Middleton, 8 De G-., M. 
& G. 192, in which it was held that where there was an équitable 
title in a défendant to an action of ejectment, the court of chancery, 
at his suit, would restrain the proceodings in the action, althougb 
there might be a question whether he would not be successful at law. 



860 FEDEBAIi BEFOBTBB. 

Discussing the question of the right of equity to interfera in a case 
where the suggestion was made that there was a defence at law, and 
speaking for the court, Bruce, L. J., says, (page 209 :) 

"But the question is raised wliether there is jurisdictioii hère againat the 
Middletons. I assume that there is ; for, before the suit, they brought the 
action of ejectment for the purpose and in the circumstances that I hâve 
stated, and I conçoive that where a person is in possession of land by b, good, 
équitable right, and the title is so circumstanced as that the légal estate is 
either in himself or in another, as trustée for the person In possession, and 
an action of ejectment is brought against the man in possession by the other, 
claiming as well the équitable as the légal right, and denying the légal as 
well as the équitable title of the person in possession, he is entitled, in a court 
of equity, to relief against the other by vray of injunction, if not by way of 
conveyance and injunction, — in whichever of the two the légal estate may be 
vested, — inasmuch as the plaiiitiff in ejectment would, recovering in the 
action, hold raerely as trustée for the défendant in it." 

Let an injunction issue restraining the suit at law until further 
order. The défendant is allowed 30 days to answer the bill of com- 
plaint. 



DioKiNSON V. WoETHiNGTON and others. 

{Circuit Court, D. Maryland. January 21, 1880 1 

1. WiLii— Bequest hî TKnsT — Chakob on Land— Rblbasb. 

Where a testator gave moaey in trust to a trustée, to be by him invested and 
held in trust for the use of the beneflciary for life, and after her death for 
others, the will declaring the money to be untll paid a charge on the lands 
devised by him, and the will not expressly authorizing any one to give an acquit- 
tance for the money so charged on the lands devised, a paper, slgned and ac- 
knowledged by the beneflciary of the trust and no one else, containing a mère 
statement made by her that the money had been invested to her satisfaction, au; 
that she released the lands and the trustée from ail liability therefor, is not a 
release, nor is it eiïectual for any purpose whatever. 

2. Rei.ease of Moktgage — Bbneficiaky to Join. 

Where the trustée invested certain money in a mortgage on the land de- 
vised, he had no power under the limitations in the will to collect the amount 
due on the mortgage and release the same without the consent of the benefl- 
ciary, evidenced by her being a party to the deed of release, and signing, sealing, 
and acknowledging it. Buch mortgage stands unafleoted by the releaae. 

S. Samb— Whbk Effbctual. 

Where the trustée had made a loan and taken a mortgage to secure it, and 
the loan being long overdue, he would, in the absence of some express restric- 
tion in the will, hâve the right to receive the money aud the puwer to exécute 
a release of the mortgage. 
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4. SAMB — WnEN iNEFFECTUAIi. 

A release of a mortgage without a surrender of the note Is ineftectual. 80, 
■where the note secured by a mortgage is passed to a third party, a subséquent 
release of the mortgage by the mortgagee, without the surrender of the note, is 
void, as the assignment of the note opérâtes as an assignment of the mortgage. 

5. SAiiE OF Land itndbr Okdeb of Coubt — Lien for PtmcHASB Monbts. 

Where the trustée was authorized by the court to make a sale of certain land 
and simultaneously invest the purchase money in a mortgage on the same land, 
and hesold the land under the order of the court, but received no considération, 
and no mortgage was ever given, the trustée had no authority,without a f urther 
order of the court, to afterwards receive the purchase money in cash, or make 
a deed for the land; and the proceedings in the court ordering the sale and the 
investment of the purchase money were suiBcient to put any one dealing with 
the property upon inquiry as to why the mortgage had not been given. The 
lien for the purchase money was not lost by the exécution of the deed by the 
trustée. 

Morris, D. J. The principal questions in this case arise from a 
conflict between the claims of persons beneficially interested in cer- 
tain trusts created by the will of Samuel Worthington, late of Balti- 
more county, deceased, and the alleged prior.rights of a mortgagee to 
■whom certain lands, devised by said testator, bave since bis death 
been conyeyed. 

The solution of thèse questions requires me to interpret the provis- 
ions of the will, and to pass upon the légal effect to be given to certain 
conveyances executed by parties interested thereunder ; but as ail thèse 
documents fuUy appear in the proceedings, I shall not attempt to 
make a statement of their contents or of the allégations of the Mil, 
and will proceed to consider the issues which bave been made and 
argued. 

1. As to the paper dated the seventh of January, 1876, purporting 
to be a release from Mary E. L. Dickinson to Samuel W. Worthington, 
(Exhibit T.) The testator gave |7,000 to Samuel W. Worthington to 
be by him invested and held in trust for the use of Mary E. L. Dick- 
inson for life, and after her death for others. This $7,000 was declared 
to be, until paid, a charge upon the lands which were devised to his 
sons, into whosesoever hands the lands should go. This sum of $7,000 
bas never been paid or invested, but Samuel W. Worthington procured 
from Mrs. Dickinson the paper called a release, which is designated 
in thèse proceedings as Exhibit T, and had it recorded; and it ap- 
pears that subséquent encumbrancers hâve relied upon this paper as 
releasing the land from the payment of this charge. 

The will does not expressly authorize any one to give an acquit- 
tance for this sum so charged upon the testator's land. The utmost 
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that could be claimed would be that, as the testator directed the money 
to, be paidto Samuel W. Worthington, trustée, hë ~was àuthoriÉed to 
exécute an acquittanoe and release of the land, and that i^stianger 
who innoeently relied upon sueh a release executed by him could not 
be injured by the faot that the money had not been actually paid. 
Conceding this to be so it does not touch the présent casèi Thereis 
no release or acquittance executed by Samuel W, Worthington ùpon 
"which any one could bave relied. Exhibit T is a paper signed and 
acknowledged by Mrs. Dickinson and by no one else, and is in fact 
nothing more than a statement made by her that the monéy had been 
invested to her satisfaction, and that she released the lands and the 
trustée from ail liability therefor. This was a gratuitous and an idle 
statement on her part, not true in point of fact and of no effect what- 
ever. She was not the person to receive the money or to invest it ;* 
she was not even to be consulted as to its first investment. The 
paper was nugatory for any purpose whatever. Granting that, al- 
though she was a married woman, she could, under the powers given 
to her by the will, bave receipted in advance for ail the interest there- 
after to accrue during her life-time, or could bave assigned her life 
interest absolutély, such effect oannot be givèn to this paper, as it 
does not, upon its face, purport to do any such thing. Nor is it a 
paper whioh is évidence of any purpose or contract on her part to 
do anything with référence to said money eharged on the land, or the 
interest thereon, which is within the limits jms disponendi under the 
will. 

I am, therefore, of opinion that the $7,000 eharged bythe testator 
upon his lands stands just as if the paper, Exhibit T, had never been 
executed. 

2. With regard to the $3,000 held by Samuel W. Worthington as 
trustée for Mrs. Dickinson, aud invested by him in a mortgage exe- 
cuted to him by Thomas L. Worthington upon a part of the land 
devised by the testator, which mortgage was subsequently released 
by said trustée without Mrs. Dickinson joining in the release, I think 
it plainly appears from the express limitations contained in the bill 
that the trustée had no power "to collect the amount due on the 
mortgage, and release the same," without the consent of Mrs. Dick- 
inson, évidenced by her being a party to the deed of release, and 
signing, sealing, and acknowledging it. 

This mortgage, therefore, stands unafifected by the release, (Ex- 
hibit L.) 
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' 3, WM regard, however, to the $2,000 held by said Samuel W. 
Woïthington as trustée for Mrs. Thompson, and in like manner in- 
vested by him in a mortgage of part of said lands, I do not find in 
the will the same limitation upon the power of the trustée to rèlease 
the mortgage. The trustée having made the loan and taken the mort- 
gage to secure it, and the loaH being long overdue, he would, in the 
absence ofsome express restriction, hâve the right to reeeire the money, 
and the power to exécute a release of the mortgage. He did exécute 
a proper formai release, (Exhibit V,) in which he recites that the 
entire loaii and the interest thereon had been fully paid, and that the 
mortgagor was entitled to hâve the land released. Upon this release 
the subséquent encumbrancer testifies that he relied, and as there is 
no évidence of facts which should hâve put him upon inquiry as to 
thetruth of fche récitals, I am of opinion that he had a right to rely 
upon it. 

It is urged that as it was recited in the mortgage that a promissory 
note had beeh made and delivered by fche mortgagor to the trustée 
for the $3,000 loaned, and as it does not afSrmatively appear that, 
when the release was executed the note was given up to be canceiled, 
and as it is now known that the loan was not in fact paid, that the 
presumption is that the note was not surrendered; and it is con- 
tênded that as the mortgage was merely security for the note, the 
release without a surrender of the note was inelïectual, and that the 
respondent Wight was guilty of lâches in not having required the 
production and surrender of the note. It is true that if a promissory 
note, secured by a mortgage, has been passed by the mortgagee to a 
third party the subséquent release of the mortgage by the mortgagee 
without surrender of the note is void, upon the principle that the 
assignée of the note is entitled to the security given for its payment, 
and that the assignaient of the debt opérâtes as an assignment of the 
mortgage. In this case, however, it does not appear what has be- 
come of the note. It could not hâve been assigned, and, if in existence, 
it must bave been in the handsof the trustée at thetime he executed 
the release. The presumption is that he surrendered or canceiled it. 
Nor does it appear to me that the fact that this release, which bears 
the same date as the mortgage to Wight, was not acknowledged by 
the trustée lintil the next day, alters its efifect. It is clear from 
Wight's testimony that it was a condition précèdent to the loan of the 
money by him that this release should be first executed and the prop- 
érty relieved from the mortgage thereby intended to be released; anid 
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as this release and the mortgage to Wight were recorded at the same 
moment, it is évident that Wight did, as he testiûea he did, rely upon 
this release in making the loan. 

4. The next question is as to the validity of the deed executed by 
Samuel W. Worthington, trustée, to Thomas L. Worthington, (Exhibit 
Q,) purporting to convey the one-fifth interest in the lands which had 
descended to Martha E. Worthington under the terms of the will by 
the death of her brother George. Proceedings were instituted in 
equity in the circuit court for Baltimore county, and a decree was 
obtained ratifying the sale of the said one-fifth interest to Thomas L. 
Worthington for $2,000. This decree was dated the sixteenth of 
July, 1867, and authorized Samuel W. Worthington, as trustée, on 
the payment of $2,000, to exécute a deed to the purchaser for the 
interest in the land sold to him. On the same day, however, there 
was filed in said cause the pétition of the trustée asking the court to 
direct him to invest the $2,000 of purchase money in a mortgage to 
be executed by the purchaser upon the property so sold, and on the 
same day the court did pass an order directing the trustée to invest 
the $2,000 of purchase money in a mortgage from the purchaser of 
the property sold to him, "to be executed simultaneously with the 
deed," The deed was dated the sixteenth of July, 1867, acknowl- 
edged the twenty-seventh of AprU, 1869, and recorded the fifth of 
March, 1870. No mortgage was ever executed as directed by the 
order of the court, and, although the deed recites that the trustée 
had received the purchase money, it now appears that it never bas 
been paid. 

The order of the court of the sixteenth of July, 1867, is a peremp- 
tory direction to the trustée to invest the money in a mortgage of the 
property sold, and take the mortgage simultaneously with the exécu- 
tion of the deed; and it would seem that the trustée, having no dis- 
crétion left to him, could not, without further order of the court, dis- 
regard its direction and accept the purchase money in cash. 

The order of the sixteenth of July had changed the terms of the 
decree, and had changed the duties and powers of the trustée ; and if 
thereafter the purchaser should offer to pay the money and refuse to 
give a mortgage, it might be quite to the disadvantage of the cestui qui 
trust, and the trustée would bave no right to accept the money without 
first obtaining the direction of the court. But whether the trustée could 
or could not, upon actually receiving the purchase money instead of 
the mortgage, bave given an effectuai deed without further order of 
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the court, it appears that the purchaser did get the deed without pay- 
ing anything, and I am of opinion that there was sufficient disclosed 
by the records of the court to put any one dealing with property upon 
his guard, and upon inquiry as to why it was that the mortgage had 
not been given. 

The deed itself is dated the sixteenth of July, 1867, the very day that 
the order was passed requiring that the mortgage sbould be taken 
simultaneously with its exécution ; and, although the deed was not 
acknowledged until long afterwards, I think a duty was imposed upon 
any one dealing with the property, not finding the mortgage upon the 
land records, to know why it had not been given, and to satisfy him- 
self, at least, that the purchase money had actually gone into the 
hands of the trustée. The order directed that tho mortgage should 
be taken simultaneously with the giving of the deed ; and the executing 
of the deed, without taking the mortgage, was plainly a violation of his 
duty by the trustée, and subséquent purchasers or encumbrancers had 
no right to rely simply upon his acknowledgment in the deed that the 
money had been paid. 

I must hold, therefore, that the lien for this $2,000 of purchase 
money bas not been lost by the exécution of the deed by the trustée. 

It appearing, upon the whole case, that the complainant is entitled 
to the relief prayed for in the bill, I will sign a decree for the sale of 
the lands as prayed. 
V.10,no.9— 55 
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OvEBTON, Trustée, v. Mbmphis & Little Eook E. Co., as reorganized. 

(Oireuil Court, E. D. Arkansas. March 24, 1882.) 

1. Equitt— Relief, when Rbpused— Disputed Equitable Claim. 

Where the relief sought is foimded upon a disputed equity, a court of equity 
■will with great reluctance and heaitatipn take the possession from a défendant 
holding a olear légal tille. So, where none of the actual holders of the stock or 
bonds of a railroad company who would be afïected similarly with the plaintiH 
werô before the court, the court ought to hesitate before appointing a receiver, 
on the ground of a possible injury to one holding nothing morç than a dis- 
puted équitable claim for deferred stock. 

2. SAME— ReCBIVEK, WHBN ïfOTApponstTBD. 

It is not the province of a court of equity to take possession of the property 
and conduct the business of corporations or individxials, except where the 
exercise of such extraordinary jurisdiction is indispeasably necessary tosave or 
protect some clear right of a suitor, which would otherwise be lost or greatly 
endangered, and which cannot be saved or protected by any otlier action or 
mode of proceeding. 

In a cause pending in the suprême court of Arkansas, on appeal 
from the ehaneery court of Pulaski county, wherein the state was 
complainant and the above-named railroad company (as intervenor) 
■was défendant, that court deoreed foreclosure of amortgage executed 
by a former company, owner at the time of the road, and ordered a 
sale of the road and rolling stock. Four days after this decree was 
rendered, complainant filed in this court his bill claiming to be 
entitled to some deferred stock of the railroad company, and praying 
the court to compel issue thereof. The company disputed his right 
to such deferred stock. Afterwards complainant filed an amendment 
to his bill, setting up the judgment of the suprême court and decree 
for sale of the road; the rapid approach of the day of sale; that the 
officers of the défendant company were taking no steps to prevent a 
sale; alleging his inability to raise the large sum required to pay 
the judgment; averring that he was informed and believed that cer- 
tain holders of the bonds of the défendant railroad company would 
raise the money "if they could be assurcd of repayment by réception 
of the income of the property," and praying the appointment of a 
receiver with power to borrow the money, pledging the income of the 
road, and pay the judgment. 

T. B. Turley and W. M. é G. B. Rose, for complainant, 

B. G. Brown, for défendant. 

CALDWELii, D. J. 1. The plaintiff is not the légal owner or holder 
of any of the stock or securities of the défendant company. He 
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claims in his bill to be equitably eutitled to $1,500,000 of deferred 
stock, but his right to this is disputed by the company. 

"Where the relief sought is founded upon a disputed equity, a court 
of chancèry will with great reluctance and hésitation take the posses- 
sion from a défendant holding the clear légal title." Schenckv. Peay, 
1 Woolw. 175. 

Not one of the actual holders of the stock or bonds of the company, 
wbo would be aflfected similarly with the plaiutiflf by a sale of the 
road under the decree, are before the court. In view of this fact the 
court ought to hesitate before appointing a receiver on the ground of 
a possible in jury to one holding nothing more than a disputed équi- 
table claim for deferred stock. 

2. While the bill allèges the trustée is unable to raise the money 
to provide for the decree "on his own account," it does not allège 
that his cestui que trust cannot do so. And it: does allège "that the 
bondholders of said road and others interested therein, as he is in- 
formed and believes, would and will advance the money to provide 
for said decree, if they had any assurance that it would be refunded 
to them out of the earnings of the road." No order of this court, in 
advance, is necessary to give this assurance, or for the protection of 
such of the holders of the stock and securities of the company as may 
provide the money to day the decree or purchase the property at the 
sale. Upon payment of the decree they are entitled to be reimbursed 
their money, and, to this end, to be subrogated to ail the rights of 
the state under the decree, or, upon a purchase, they are entitled to 
ail that a sale under the decree can impart, including the right to 
the immédiate possession, and, of course, the right to receive the 
earnings of the road, as against ail junior encumbrancers, until they 
are reimbursed, and a receiver of this court would hâve no greater 
powers. 

3. Suppose the receiver to be appointed and the proceeding to run 
its course, as contemplated in the bill, it is quite obvions the court 
would be burdened with the administration of the business affairs of the 
company for a long period. Undoubtedly there are cases in which a 
court of equity may, through its receiver, take possession and control 
of the business of corporations and individuals. But it is a juris- 
diction to be sparingly exercised. None of the prérogatives of a court 
of equity bave been pushed to such extrême limits as this, and there 
is none so likely to lead to abuses. It is not the province of a court 
of equity to take possession of the property, and conduct the business of 
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corporations or individuals, except -where the exercise of such extra- 
ordinary jurisdiction is indispensably necessary to save or protect 
some clear right of a suitor, whioh would otherwise be lost or greatly 
endangered, and which cannot be saved or protected by any other 
action or mode of proceeding. If, as in this case, the loss or danger 
can be averted by the lawful action of the suitor, or those be repre- 
sents, he cannot successfuUy invoke the exercise of the extraordinary 
powers of a court of equity, because that course would be more agree- 
able or convenient. Should the plaintiff, or those he représenta, pay 
off the decree, or purohase under it, the rights and equities thus 
acquired will be clear, and within the protection of a court of equity. 

i. The danger that ail holders of stock or securities junior to the 
terms of the decree will be eut off by a "stranger, or third party," 
purchasing at the sale, is too slight to be seriously considered. The 
disproportion between the value of the property and the amount of 
the decree precludes the idea of any one being permitted to purchase 
the property discharged from a trust in favor of the stock and bond- 
holders. It is the duty of the directory to protect the interests of 
the stockholders of the company, and they are not likely to incur the 
liability that a neglect of that duty would impose. But should they 
do so, it is, as we hâve seen, within the power of the plaintiff, and 
other parties in interest, to protect themselves against loss by reason 
of the fraud or neglect of the directory. And, if tho decree is not 
satisfied, and the property goes to sale, it is as certain as any future 
event can be, that it will be purchased by or for the company, or by 
or for some one or more of the stock or bondholders, whose relations 
to the company and the other stockholders will be such that they 
will take the property oharged with a lien in favor of the latter. 

Motion for receiver denied. 
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Southern Express Co. v. St. Louis, Iron Mountain & Southern 

Ey. Co.* 

{Circuit Court, E. D. Missouri. March 25, 1882.) 

In Equity. Final decree. 

The opinion in the above-entitled cause was delivered on the 
twenty-first day of February, 1882. A full report will be found at 
page 210, ante. 

The following final decree was rendered in the case, by Judge Mc- 
Crary, on the twenty-flfth day of March, 1882 : 

FINAL DECREE. 

And now this day corne the parties aforesaid, and by their counsel, then and 
there présent, bring on this cause to be heard on the pleadings and proofs, 
and the same were thea and there presented to the court, and the argument 
of counsel for the respective parties is heard, and the said cause is tlien and 
there submitted, and due délibération having been thereupon had, — 

It is by the court ordered, adjudged, and deereed as toUows: 

(1) ïhat the express business, as fully described and shown in the record, 
is a branch of the carrying trade that bas, by the neeessities of commerce and 
the usages of those engaged in transportation, become kuown and recognized 
so as to require the court to take notice of the same as distinct from ordinary 
transportation of the large mass of freight usually carried on steam-boats and 
railroads. 

(2) That it has become the law and usage, and is one of the neeessities of 
the express business, that the property confided to an express company for 
transportation should be kept, while in transit, in the immédiate cliarge of the 
messenger or agent of sueh express company. 

(3) That to refuse permission to such messengers or agents to accompany 
such property on the steam-boats or railroads on which it is to be carried, and 
to deny to them the right to the custody of the property while so carried, 
would be destructive of the express business, and of the rights which the pub- 
lic hâve to the use of such steam-boats and railroads for the transportation of 
such property so under the control of such messeugers or agents. 

(4) That the défendant, its offlcers, agents, and servants, bave no right to 
open or inspect any of the packages or express matter which may be offered 
to it for transportation by the plaintifE's company, or to demand a knowledge 
of the contents thereof, nor to refuse transportation thereof, unless such in- 
spection be granted or such knowledge be aiïorded. 

(5) That it is the duty of the défendant to carry the express matter of the 
plaintifE's company, and the messengers or agents in charge thereof, at a just 
and reasonable rate of compensation, and that such rate of compensation is to 
be found and established as a unit, and is to inelude as well the transporta- 

*Beported by B. F. Rex, Esq., of tbe St. Louis bar. 
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tion of such messengers or agents as of the express matter in their custody 
and under their eontrol. 

(6) That on and subséquent to the first day of April, 1878, the said de- 
fendant afEorded to the said plaintifE ail the facilities needed by it for the 
conduct of its express business over the defendaat'3 Unes, and such as were 
specifically provided for in the contracts in the bill herein set forth; that 
thereafter the défendant notifled the plaintifl that such facilities would be 
withdrawn; and that it was the intention and purpose of the défendant to 
exclude the plaintiff's company frora its lines on and after the twenty-fifth 
day of May, 1880; that such intention and purpose were restrained by the 
preliminary injunetion order of the court, which said injunction order was 
afterwards modified, as appears in the record. 

(7) That it is the duty of the défendant to afEord to the plaintifl ail ex- 
press facilities, and to the same extent and upon the same trains that said 
défendant may accord to itself, or to any other company or corporation 
engaged in the conduct of an express business on the defendant's lines, and 
to afCord the same facilities to plaintifl on ail its passenger trains. 

(8) That the plaintifE keep and render monthly a true account of the serv- 
ices performed for it by défendant, and pay therefor at the rate hereinafter 
specified, on or before the flf teenth of each month after the date hereof , for 
the business of the month preeeding, and that the défendant has no right to 
require prepayment for said express facilities, or payment therefor at the end 
of every train, or in any other manner than as is herein provided ; and that 
plaintifl exécute and deliver to the défendant a bond in the sum of one hun- 
dred and flfty thousand dollars, ($150,000,) conditioned well and faithfuUy to 
make such payments as are herein provided, and with surety to be approved 
by a judge of the court. 

(9) That it is and was the duty of the said défendant to afford and to hâve 
aflorded such facilities to the plaintifl as herein specified for a just and rea- 
sonable compensation, 

(10) Whereas, It is alleged by complainant that, since the commencement 
of this suit and the service of the preliminary order of injunction herein, the 
défendant has, in violation of said injunetion and of the rights of complain- 
ant, made unjust discriminations against complainant, and has charged 
complainant unjust and unreasonable rates for carrying express matter; there- 
fore, it is ordered that complainant hâve leave hereafter to apply for an inves- 
tigation of thèse and similar allégations, and for such order with respect 
thereto as the facts, when ascertained, may justify, and for the appointment 
of a master to take proof and report thereon. 

(11) That the défendant, its officers, agents, servants and employés, and ail 
persons acting under their authority, be, and they hereby are, permanently 
and perpetually enjoined and restrained from interfering with, or disturbing 
in any manner, the enjoyment by the plaintifl of the facilities provided for in 
this decree to be accorded to ifc by the said défendant upon its lines of rail- 
way, or such as hâve been heretofore accorded to it, for the transaction of the 
business of the plaintifl, and of the express business of the public confided to 
ils care, and from interfering with any of the express matter or messengers 
of the plaintifl, and from excluding or rejecting any of its express matter or 
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messengers from the dépôts, trains, cars, or Unes of tliesaid défendantjas the 
same are by this decree directed to be permitted to be enjoyed and occupied by 
the said plaintiflf, and from refusing to receive and transport in like manner 
as the said défendant is now transporting, or as it may hereafter transport, 
for itself or for any other express company over its Unes of railway, the 
express matter and messengers of the said plaintiff, and from interfering with 
or disturbing the business of the said plaintifE in any way or manner what- 
soever ; the said plaintiff paying for the services performed for it by the de- 
fendant monthly, as herein prescribed, at a rate not exceeding.50 per centum 
more than its prescribed rates for the transportation of ordinary freight, and 
not exceeding the rate at which it may itself transport express matter on its 
own account, or for any other express or other corporation, or for private 
individuals, reserving to«ither party the right at any time hereafter to apply 
to this court, according to the rules in equity proceedings, for a modification 
of this decree, as to the measure of compensation herein prescribed. 

It is further ordered, adjudged, and decreed that the défendant pay the 
coûts to be taxed herein, and an exécution on a fee bill issue therefor. 

Geo. W. McCeary, 

Circuit Judge. 



Providence Savings Bank v. Huntington and others.* 
Same v. Same.* 

{Circuit Court, B. D. Missouri. March 9, 18S2.) 

1. BTATaTE OF FbAUDS — VoLUHTABT CONTETANCES. 

A vohintary conveyance is valid as to existing oreditors if it leaves snfRcient 
unencumbered property in the debtor's hands to satisty such creditor's claims. 
Smith V. Kerr, 2 Dill. 50, 20 Wall. 31. 

In Eqnity. 

The above-entitled causes, being of a like nature, were Consolidated 
for the purposes of trial. 

The bills allège, in substance, that Eobert Baker, one of the dé- 
fendants, made a voluntary conveyance of several pièces of real prop- 
erty, of which he was seized in fee, to his daughter Cornelia, wife of 
E. A. Huntington, on the twenty-second day of May, 1872; that at 
the time of said conveyance said Baker was indebted in large amounts 
to the plaintiiï and others, and was "in an embarrassed condition 
and unable to discharge his obligations," and shortly after the date of 
said conveyance became insolvent, and so remained, and was insolv- 
ent on the twenty-ninth day of January, 1878; that on said twenty- 

«Reported by B. F. Kex, Esq., of the St. Louis bar. 
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ninth day of Jannarj the plaintif recovered a judgment against said 
Baker in the circuit court of the city of St. Louis, on an indebtedness 
■which existed at the date of said conveyance ; and that plaintiff has 
been unable to collect said judgment, and that it remaina unsat- 
isfied. 

The prayer of the bills is that said conveyance be deemed fraud- 
ulent and void. 

The bills do not allège that the conveyance in question was frauda- 
ient, or that it was made with intent to hinder or defraud creditors. 

The answer admits that the conveyance was voluntary, and was made 
as an advancement in considération of love an(J affection, but dénies 
that the debt on which the complainant's judgment was rendered 
existed against said Baker, or that Baker was embarrassed or unable 
to meet this obligation at the time said conveyance was executed. 

The plaintiff filed gênerai replications. 

At the trial it was proved that the land conveyed by Baker to his 
daughter was only worth about $25,000, and that at the time he 
executed the conveyance he was worth, in unencumbered real estate, 
situated in the city and county of St. Louis, $300,000; that his 
unsecured indebtedness amounted to less than $15,000, and his 
secured indebtedness to about $95,000; and that the latter was 
secured in real estate worth about $160,000. 

The défendants also introdueed évidence tending to prove that the 
debt upon which the plaintiff's judgment was founded did not exist 
at the time said conveyance was made; but the case was decided 
without référence to it. 

Tlayden & Glover, for plaintiff. 

Garlancl d Pollard, for défendants, 

Tbeat, D. J. The rule by which cases of this kind are to be deter- 
mined, hâve, in the light of modem jurisprudence, become too well 
Bsttled to be overthrown. The views of this court were fuUy ex- 
pressed and afiirmed by the United States suprême court in a Mis- 
souri case. There is nothing in the facts presented to take the case 
out of those rulings. 

Bills dismissed, with costs. 
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United States v. Bartow.* 
{Gireuit Court, 8. D. New York. February 18, 1882.) 

1. Indictment UTfDER SECTION 5392, Rbv. St.— Perjury — Bank Oppicer's Re- 

port. 

The oath of a cashier of a national bank, in a report to the comptroUer of 
the currency, is a déclaration within the meaning of section 5392, Rev. St.; «s 
such report, so verified, is required by the provisions of section 5211. 

2. Same — Same— Same— Certaiktt of Pleading. 

Where the indictment contained the averment that such report was " made 
to the comptroUer of the currency, and verifled, as aforesaid, aa by law 
required," hdd, upon a motion to quash, that such averment was sufflciently 
certain to sustain the indictment. 

Benbdiot, d, J. This case cornes before the court upon a, motion 
to quash made after plea. It cannot, therefore, prevail unless the 
insuiEciency of the indictment is so palpable as to satisfy the mind 
that no judgment can be rendered in case of conviction. The offence 
sought to be charged is the offence created by section 5392 of the 
Eevised Statutes. The act charged is the vérification of a report of 
the condition of the National Bank of Fishkill by the accused as cash- 
ier of such association, The method of framing the indictment is far 
from satisfactory. Still, I think it not impossible to consider the lan- 
guage employed sufiScient after verdict to sustain a finding that the 
accused took an oath that a report of the condition of the National 
Bank of Fishkill subscribed by him is true, and wilfully and contrary 
to his oath stated in such report material matter which he did not 
believe to be true, Such a report is, in my judgment, a déclaration 
within the meaning of section 5392. 

The laws of the United States, § 5211, require every national 
bank to make to the comptroUer of the currency not less than five re- 
ports during each year, according to the form which may be prescribed 
by him, verified by the oath or affirmation of the président or cashier 
of the association. In this indictment there is no spécifie averment 
that the report in question was made in pursuance of a request or 
requirement of the comptroUer, or according to a form prescribed by 
the comptroUer ; nor is there any averment that the comptroUer ever 
requested a report from the National Bank of Fishkill, Because of this 
omission it is said that no offence is charged, inasmuch as the offence 
created by section 5392 can only be committed in a case in which a. 
law of the United States authorizes an oath to be administered. 

•Reported by S. Nelson White, Esq., of the New York bar. 
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But the act charged is the taking of the oath. The circumstances 
under which the oath was taken are introduced to show that the oath 
was authorized by law. Matter showing that the report which the 
accused verified by his oath was made in pursuance of a request from 
the comptroller of the currency, and in aecordance with a form pre- 
scribed by him, would be, therefore, matter of inducement, and in- 
ducement does not, in gênerai, require exact certainty. This indict- 
ment contains the averment that the report in question was "made 
to the comptroller of the currency and verified, as aforesaid, as by 
law required." I am not prepared to say that authority cannot be 
found for holding such an averment in regard to suoh matter suffi- 
cient after verdict to warrant judgment on the conviction. See Rez 
V. Salishury, 4 T. B. 451; Rex v. Bidwell, 1 Den. G. G. 222. 

The motion to quash is accordingly denied. 



United States v. Baetow.* 
(Œrauit Court, S. D. New York. February 18, 1882.) 

1. IkDICTMENT tJNDEB SECTION 5209, ReV. St. — SCTFFICIENCT OP. 

An indictment under section 5209, Rev. St., which charges themaking of a 
false entry in a report with intent to deceive the comptroller of the currency, 
cannot be sustained, as he is not an agent appointed to examine the affaira of a 
national bank within the meaning of the statute. 

2. Bamb — Samb. 

Where, in an indictment under saîd section, a bank offlcer was charged with 
making a report with intent to deceive " whereby, by means of a false entry 
therein by him m&àe," held, upon amotion to quash, that this language might be 
sufflcient to support a flnding that he made a false entry in a report within the 
meaning of the statute. 

Benediot, D. J. This is a motion to qtlaàh an indictment framed 
under section 5209 of the Eevised Statutes, by which statute it is 
made an offence for any cashier of a national bank to make any false 
entry in any report or statement of the association with intent to 
defraud the association, or to deceive any ofiScer of the association or 
any agent appointed to examine the affairs of such association. The 
indictment is curiously framed, and under other circumstances Ishould 
bave little hésitation in directing it to be quashed. But the lapse of 
time since the date of the alleged offence is such that it is now too 

♦Reported by 8. Nelson White, Esq., of the New York bar. 
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late to frame a new indictment. The défendant has long since pleaded 
to the indictment as it etànds, and the motion to quash at this time 
was permitted only as a matter of favor, to enable the défendant to 
point out if he could defeets that wonld necessarily be fatal on a 
motion in arrest of judgment. The présent motion must therefore 
fail,unless the indictment disclose defeets that would clearly be fatal 
after verdict. Such a defect plainly appears in the first, second, and 
third counts, where the only intent charged is an intent to deceive 
John I. Knox, the comptroller of the currency. The intent made by 
the statute an ingrédient of the offence is an intent to defraud the 
association, or to deceive any officer of the association, or any agent 
appointed to examine the affairs of any such association. The comp- 
troller of the currency is not an agent appointed to examine the 
affairs of a national banking association within the meaning of this 
statute. The first, second, and third counts of the indictment are, 
therefore, good for nothing. 

The other counts are differently fraraed in regard to the intent. 
They are alike in form, and the only objection taken to them is that 
the substance of the charge in each is the making of a false report 
of the condition of the bank, whereas the offence created by the stat- 
ute consists in making a false entry in a report. Upon this ground 
it is contended that no ofifence is charged in either of thèse counis. 
But while the wording of the indictment doubtless affords some ground 
for such a contention, it is not certain that the language employed 
would be held insulEcient to support a conviction for making a false 
entry in the report. Thèse are the words: " Where by, by means of a 
false entry therein by him made." This language might be held to 
constitute an imperfect averment that the défendant made a false 
entry in the report described, and therefore sufBcient to support a 
finding that the défendant made a false entry in a report within the 
meaning of the statute. Any doubts existing upon such a question, 
when raised, as in this case, should be left to be solved upon the 
motion in arrest of judgment. 

The motion to quash is, therefore, denied. 
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United States v. Keybs. 
{Oireuit Court, B. New Hampshire. March 13, 1882.) 

1. Cbimisai, Law— Possession dp Unstamped Tobacco. 

Eveiy person who has in his possession, not in a manufactory, manufactured 
tobacco, in any quantity, unstamped, wliether tlie same is refuse and wortli- 
less or otherwise, or whettier it had been purcliased to be remanufactured into 
snuff or not, or wliether a tax had been paid on it prier to the passage of tlie 
act of congress making it criminal to liave in possession unstamped manu- 
factured tobacco, is liable for tlie penalty imposed in section 71 of the act of 
1868, (15 8t. at Large, 156.) 

2. Same— GiST of Offencb. 

The gist of the ofEence is having in possession unstamped manufactured 
tobacco, irrespective of the considérations of value, purpose, or payment of the 
tas. 
3 Same— PowEU of CoNdREsa. 

Congress has as much power to say that the tax shall be paid in a particular 
way, — that is, by stamps, — as it has to impose any tax, and ail its requirements 
must be complied with. 

On Motion for New Trial. 

[7. S. Atty. Rôle, for plaintiff. 

Mr. Marston, for défendant. 

Clark, D. J. The respondent was indicted undor the seventy-first 
section of the act of 1868, (15 St. at Large, 156,) for having in his 
possession on the first day of May, 1870, and from that time, in a 
certain barn, to the twenty-eighth day of the same May, and' not in a 
manufactory of tobacco, or in a bonded warehouse, 200 pounds of 
manufactured tobacco, without the proper stamps affixed thereto, and 
was fou ad guilty by the jury. It appeared in évidence that some 
time previous to May, 1870, the respondent purohased in Boston of 
Eussell & Willey some 226 pounds of tobacco, the remnants of vari- 
ous lots, of which they had previously sold the balance. It was manu- 
factured tobacco, in plugs, some "cavendish," some "navy," but dam- 
aged. The respondent paid 35 cents per pound for it, and it was 
packed in two barrels. When Eussell & Willey sold it it was un- 
stamped, and no taxes had been paid upon it, The respondent knew 
this and so purchased it. He gave his note in payment for it. When 
the note became due he deolined to pay it, becauae the tobacco had 
been afterwards sold in violation of law, and complained of Kus- 
sell for selling him unstamped tobacco, and caused him to be ar- 
rested. Eussell settled with the officers by paying, by way of pen 
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alty or tax, such sum as was required, and was discharged. In May, 
1870, a United States inspecter of tobacco examined the store of the 
respondent in Concord, in this district, and found at the end of some 
boxes, wbich were opened and stamped, a "lump" or bunch of tobacco 
not in any box, and unstamped, containing some 20 or 25 pounds. He 
also examined the respondent's bam, wbich was some quarter of a 
mile away from bis place of business, and tbere he found two barrels, 
one full and the other two-thirds full of tobacco; some of the same 
kind as the "lump" he had seen at the store; some "cavendish" in 
plugs, and some "navy" — différent kinds ; some loose; some in boxes; 
some in lumps, unstamped. There were 166 pounds of it, — some 60 
pounds less than he had purohased of Russell & Willey. The respond- 
ent's counsel requested the court to instruct the jury : 

(1) That if the tobacco was refuse and worthlesa, the remains of various 
lots accumulated by a dealer prier to the act imposing taxes on distilled spir- 
its, tobacco, and for other purpoaes, "approved July 20, 1868," then the re- 
spondent is not liable for having said tobacco in his possession unstamped; 

(2) that if the tobacco was refuse and worthless, being the remains of lots 
which had been manufactured prier to the passage of said law of 1868, and 
the respondent bought it for the purpose of remanufacture into snufE and 
cigars, then the respondent is not liable, under this indictment, to the penal- 
ties imposed by the seventy-flrst section of said law, for having the tobacco in 
his possession unstamped, and in the condition in which he bought it; and, 

(3) that if the government tax had been paid on said tobacco prior to the 
time when it is alleged in the indictment that the respondent had the same in 
liis possession unstamped, then the respondent is not liable to the penalties 
imposed by said law of '1868 for having it in his possession unstamped. 

The court refused thèse instructions, and charged the jury that if 
the respondent had in his possession manufactured tobacco un- 
stamped in any quantity, at the time charged in the indictment, 
whether the same was refuse and worthless or otherwise, they should 
find the respondent guilty; that whether it was the remains of 
various lots that had been manufactured before the passage of the 
act was immaterial, or whether the respondent bought it to re- 
mariufacture into snuff or cigars. The respondent, by his counsel, 
moves for a new trial, because the court refused to give the instruc- 
tions prayed for, and because of the instructions given. The re- 
spondent's counsel contends: 

(1) That if the tobacco was refuse and worthless, the remains of various 
lots accumulated by a dealer prior to the act of July 20, 1868, then the dé- 
fendant is not liable; (2) that if it were such tobacco as aforesaid and thus 
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accumulated, and the respondent bought it for the purpose of remanufacture 
into snufE or cigars, then the défendant Is not liable for having it in his pos- 
session, as he bought it; and, (3) that if the government tax had been paid 
upon it prior to the time alleged in the indictment, then the défendant is not 
liable. 

The verdict of the jury settles conclusively the fact that this was 
manufactured tobacco. The Laws of 1868, July 30, § 78, (15 St. at 
Large, 169,) provide that "after the first day of Jannary, 1869, ail 
smoking, fine-cut chewing tobacco, or snuff, and after the first day of 
July, 1869, ail other manufactured tobacco of every description, shall 
be taken and deemed as having been manufactured after the passage 
of this act," — that is, the aet of July 20, 1868; so that this tobacco, 
whenever manufactured, being on hand after the time fixed by the 
statute, must be taken and deemed to hâve been manufactured 
since the passage of that act, and be treated as such. If actually 
manufactured before that time, it must be treated as if manu, 
factured afterwards, and the court could not instruct the jury that 
the défendant was not liable if the tobacco was manufactured 
before. The law settled that matter, and it was a matter imma- 
terial to the jury, as the judge who tried the cause charged. 
Again, the statute of July 20, 1868, § 71, under which section the 
respondent is indicted, (15 St. at Large, 156,) provides that any 
person who shall use, sell, or offer for sale, or hâve in posses- 
sion, except in the manufaetory or in a bonded warehouse, any 
manufactured tobacco, or snuff, without proper stamps affixed and 
caneelled, shall on conviction thereof be liable to the penalty therein 
prescribed. The language is any manufactured tobacco. There is 
no exception of refuse or worthless tobacco, or of tobacco to be re- 
manufactured, or of tobacco on which the tax bas been paid, or any 
other kind. Therein is included every kind of manufactured tobacco, 
no matter what its value or condition, or what the person who bas it 
in possession is about to do with it, if it be out of the manufaetory, 
and not in a bonded warehouse, it must be stamped and the stamps 
caneelled. 

The government bas imposed a tax on ail kinds of manufactured 
tobacco, even refuse scraps and sweepings; hâve required it to be 
put up in a particular way or ways, and to be stamped with stamps, 
for the.payment of the tax, and the stamps caneelled; and hâve im- 
posed this penalty, not for, having in possession manufactured tcoacco 
pn which the tax has been paid, but manufactured tobacco on which 
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stamps have not been placed and cancelled. Congréss has ia inuch 
power tb say the tax shall be paid in a pàrticular way.^that iè, by- 
stamps, — as it has to impose any tax, and ail its requirôments in that 
behalf must be complied with. Considérations of value and purpose, 
and payment of the tax, might be addressed to the proseouting officers, 
but this provision of the statute is quite too plain and imperative for 
the court to limit its obvious meaning. 

The instructions of the court were correct, andthere must be judg- 
ment on the verdict. 



United States v. Long. 
(Otreuit Court, E. D. Georgia. December, 1881.) 

1. EMBEZZIiKMBNT BT PoSTAL BmPI.OTE— VebBAL OMISSIONS DT StATCTB. 

Section 279 of the act approved June 8, 1872, itself a revision, has been tran- 
scribed Verbatim into section 5467 of the Revisèd Stàtutes, until the latter and 
concluding part of the section is reached, when the words " every such per- 
son shall, on conviction thereof, for every such ollence," hâve been omitted, 
and no penalty is preacribed for any ofEence under tliat section save for ateal- 
ing the valuable contents of a letter. The section does not cover the oifence 
of embezzling a letter with valuable contents. 

Indictment for Embezzling Letters by a Person in the Postal Serv- 
ice. On motion to quash. 

E. Dimnell, Dist. Atty., for the United States. 

J. Lyons, for defenee. 

Pardee, g. J. In the revision of the laws to make up what are 
now known as the Eevised Stàtutes, an error has been undoubtedly 
made in regard to the crime of embezzling letters by persons em- 
ployed in the postal service. Section 5467, Rev. St. 

Section 279 of the act approved June 8, 1872, — which act was a 
revision, — has been transcribed verbaéim until the latter and con- 
cluding part of the section is reached. The words "every such per- 
son shall, on conviction thereof, for every such offenee," hâve been 
omitted, and as the section now reads no penalty is prescribed for 
any offenee under that section, save for stealing the valuable con- 
tents of a letter by an employé in the postal service. 

By no grammatical construction, nor by any reasonable intend- 
ment, can the section be made to cover the offenee of embezzling a 
letter with i valuable contents, such as is charged in- the indictment 
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now under considération. I hâve no doubt in the matter; but if the 
question were doubtful, I should feel constrained to give the doubt in 
favor of the prisoner. 
An entry will be made sustaining the motion to quash. 



BixTT-FivE Terba Cotta Vases, etc. 
{District Court, S. D. New York. February 20, 1882.) 

1. DuTiES ON Imports — Pheb List — Collections of Antiquitjes. 

The item in the " free list " of section 2505, Rev. St., making free "cabinets 
of coins, raedals, and ail other collections of antiquities," embraces ail "collec- 
tions of antiquities," within the ordinary meanlng of those woids. It is not 
limited to "collections of antiquities " ejusdem generis with coins and medals. 
This item of the free list, dating back to the tarifl of 1846, lias ever since con- 
tinued without change, and must be held to hâve the same meaning now that 
it had theu. 

2. Same— ExTEKsiON op Feee List — Act op 1870 Cokstrued. 

The addition to the free list, in the act of 1870, of the item "collections of 
antiquity, specially imported, and not' for sale," (16 St. at Large, p. 266, } 22,) 
is by that act declared to be designed to extend the free list. it cannot, there- 
fore, by implication, be suffered to change the meaning of the other item, 
which still remains in the free list, respecting "collections of antiquities," nor 
make them dutiable now, when not dutiable before. 

3. Statutoey Construction— Provisions not Répugnant. 

Though this construction leaves this item of the act of 1870 superfluous, the 
practioe and the pollcy of the government, for at least 24 years previous, ad- 
mitting "collections of antiquities" free, should not be reversed except upon 
some new provision répugnant to the old ; and this item in the act of 1870 is 
not répugnant. 

4. Articles Exempt prom Cdstoms Dutibs. 

The articles in question being held to be exempt from duty, no legaî injury 
from the claimant's acts resulted to the United States, and a verdict was di- 
rected for the claimant. 

This was an information filed for a condemnation of a "collection 
of antiquities" seized by the customs officer for alleged fraudaient 
importation with the intent to évade payment of légal duties. 

It was admitted upon the trial that the articles in question consti- 
tuted a "collection of antiquities." They were imported from France 
in October, 1878, designed for sale. Being supposed to be free oi 
duties they were entered as free and warehoused. A question being 
raised as to their being dutiable, the case was referred to the treasury 
department, which, after considérable controversy, ruled that they 
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were dutiable; and in June, 1879, this détermination was sustained 
in an opinion of the attorney gênerai, 16 Opinions Atty. Gen. 354. 
Thereupon the goods were withdrawn for exportation to Canada by 
Fenardent, the agent of the owner, to whom they had been consigned, 
and upon this exportation the agent swore that they were not de- 
signed for any place within the United States. At Montréal the 
owner, Mr. De Morgan, took charge of the collection. Not long 
afterwards they were again imported into the United States, through 
his brokers, by way of Kouse's Point, and entered as "not for sale." 
On arrivai at New York they were exhibited as the De Morgan col- 
lection, ticketed "not for sale." Some of the articles, nevertheless, were 
sold to the Pennsylvania Academy of Fine Arts, in Philadelphia, and 
sent there after being again sent to and imported from Montréal. 
The rest of the articles, being discovered to be the same that had 
formerly been assessed for duties, were seized in this proceeding for 
an alleged fraudulent attempt to évade the légal duties. 

Upon the close of the évidence, and the admission by the govern- 
ment that the articles constituted a "collection of antiquities, " a ver- 
dict was directed for Mr. De Morgan, the claimant, upon the grounds 
stated in the foUowing opinion of the court. 

William C. Wallace, Asst. Dist. Atty., for the United States. 

Covdert Brothers, for claimant. 

Bbown, D. J. During the recess I hâve given the questions in this 
case such examination as the short time has allowed, and feel com- 
pelled to direct a verdict for the claimant, for reasons which I 
wUl briefly state. The articles claimed to be forfeited confessedly 
corne within the description of a "collection of antiquities." They 
were exhumed by or under the direction of the claimant. De Morgan, 
were imported hère by him from France, and designed for sale ; but, 
owing to a controversy with the custom-house, they were re-exported 
to Canada, and afterwards again imported by way of Rouse's Point, 
and exhibited as the De Morgan collection, "not for sale." Notwith- 
standing this, it is proved that a number of the articles were sold by 
De Morgan 's agent, and I shall assume, for the purpose of this dé- 
cision, that the collection was in fact designed to be sold if purchas- 
ers could be found. Section 2505 of the Eevised Statutes enumer- 
ates the articles of "the free list" which it déclares shall be exempt 
from duty. Upon this list I find two distinct clauses relating to arti- 
cles of this character — the first, "cabinets of coins, medals, and ail 
other collections of antiquities." In a subséquent portion of the free 
v.lO,no.9— 56 
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list we find "collections of antiquity, specially imported, and not for 



Assumingthat the articles in question were originally imported for 
sale, and were in fact designed to be sold, upon the second importa- 
tion from Canada, it is claimed on behalf of the government that 
they are not covered as free by either of the sections of the free list 
quoted — i. e., not by the last, since they were in fact for sale 5 and 
not by the first, on the ground that that clause is to be ihterpreted 
ejusdem generis as referring to articles similar to "coins or medals." 
The reason urged for such a limited construction of the first clause 
above quoted is in order to give some substantial effect to thé latter 
clause. If thèse two provisions had been originally enacted together 
as parts of one statute, there would be ground for this construction; 
but an examination of the prior législation satisfies me that this con- 
struction is unsound in this case. The second provision, "collections 
of antiquity, specially imported, and not for sale," was first enacted 
by the act of July 14, 1870, (16 St. at Large, 365,) which, by section 
22, déclares that "in addition to imported articles now by law exempt 
from duty, and not herein otherwise provided for, the foUowing ar- 
ticles hereinafter enumerated and provided for shall also be free," 
among which is found "collections of antiquity, specially imported, and 
not for sale." This section, it will be noticed, is expressly declared 
to be designed to extend "the free list" to additional articles, and it 
does so to a large extent. There is nothing in section 22, or any 
other portion of the act of 1870, "otherwise providing" for the articles 
in question. If they were free by the pre-existing law, thère is noth- 
ing in the act of 1870 which déclares them dutiable, and the declared 
gênerai purpose of that act to extend "the free list," and not to re- 
strict it, should prevent any construction which would niake free 
goods dutiable by implication merely. 

The clause first quoted from "the free list," viz., "cabinets of 
coins, medals, and ail other collections of antiquities," has existed 
without change, and in the same identical words, ever since the tariff 
of 184G, (9 St. at Large, 49.) It was re-enacted in the tiariff of 
1857, (11 St. at Large, 194,) and in the tariff of 1861, (12 St. at 
Large, 194,) and continued without change until incorporatèd in the 
same words in section 2505 of the Eevised Statutes. Under this 
provision, which thus appears to hâve been in force for nearly a 
quarterof a eentury, it seems to me impossible to hold that the arti- 
cles in question were not, prior to the act of 1870, clearly eiititled to 
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free entry under the clause "ail other collections of antiquities." 
The désignation and description of the articles in question by this 
phrase is perfect. There is nothing tliat I find in the prior acts 
which would indicate any contrary interprétation, and the restricted 
construction now suggested could not possibly bave been maintained 
prior to 1870. It is alleged, and not disputed, that never, until 
recently, bave such collections been attempted to be made dutiable, 
and that the established practice was to admit them free, even after 
the act of 1870. The same practice was foUowed notably in the case 
of the Castellani collection, first brought over and exhibited at the 
centennial exposition at Philadelphia, in 1876, and afterwards exhib- 
ited at the Metropolitan Muséum of Art. The articles are such as are 
not usually dealt in in commerce, and such as hâve no fixed or ascer- 
tainable commercial value. The provisions of the tariff laws for the 
appraisement and assessment of duties are of necessity almost impos- 
sible to be practically applied to them. They could not by possibility 
be any important source of revenue, and they are articles which, in 
other provisions of tbe tariff law, the government bas shown a désire 
to encourage the importation of, free of duty, in the interests of édu- 
cation and the fine arts. 

Such being the law, the practice, and the policy of the government 
for at least 24 years before the act of 1870, under the provision 
above quoted from the act of 1846, making free "ail other collections 
of antiquities," some more definite indication of a purpose to make 
such collections dutiable must be found than is contained in the act 
of 1870, which is expressly declared to be designed to extend, and 
not to restrict, the free list before they can be held dutiable. If it be 
said that this would leave the clause in question in the act of 1870 of 
no practical effect, it may be replied that this is not the first or only 
instance of superflaity, or unnecessary réitération, in the items of the 
tariff législation. It is enough that this act does not profess and 
was not designed to make anything dutiable which was not dutiable 
before. It is in no degree incompatible with the former provision. 
Though narrower in its scope and in reality superfluous, it is not 
répugnant to the former provision, and henoe cannot be deemed a 
repeal of it, contrary to the expressed gênerai design of the act, nor 
a ground for now placing any new or more restricted construction 
upon it than that which before properly belonged to it. Wood v. U. 
S. 16 Pet. 342, 363; Davies v. Fairburn, 3 How. (U. S.) 636, 646; 
U. S. V, Tynen, 11 Wall. 92. I hold, therefore, that the articles in 
question were not dutiable, and were entitled to free entry. 
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In this point of view, the collection not being dutiable, the United 
States would not be legally defrauded, even though the means which 
the claimant used to change the status of his collection by exporting 
them to Canada was circuitous, and would hâve been blâmable if the 
United States would bave been legally injured thereby, Under the 
act of 1874 no forfeiture can be enforced except upon an actual in- 
tent to defraud the United States. Hence, unless ■ the acts com- 
plained of involved a loss of duties to which the goverment was enti- 
tled, there could be no légal injury to the United States, and hence 
no actual intent to defraud them. The claimant and his agent had 
from the first protested against the claim that this collection of 
antiquities was dutiable, and, as I hold that it was not dutiable, a 
verdict must be directed for the claimant. 



Grebnwalt V. TacKER and others.* 
(Oircuit Court, E. D. Missouri. March 27, 1882.) 

1. Pbactice— Triai, upon Agkeed Statement of Facts— Fkaito on JimisDic- 

TioN — New Teial. 

A new trial may be granted at the instance of a défendant against whom 
judgment has been rendered in a case tried upon an agreed statement of facts, 
upon proof of évidence having been brouglit to his knowledge after the trial, 
which he could not hâve previously discovered by the use of due diligence, 
showing the perpétration by the plaintifE of a fraud on the jurisdiction of the 
court. 

2. Same — JumsDicTioN — Fba0d upon. 

The transfer by a blank deed mala fide, witliout considération, of the title to 
land in one state to a citizen of another, for the purpose of bringing suit in a 
fédéral court, will not enable the grantee to maintain a suit in eiectment in 
such court. 

Motion for a New Trial. 

Monk & Monk, for plaintiff. 

Charles Gibson, for défendants. 

Trbat, D. J. This is an action of ejeotment against three défend- 
ants, charging them with being in possession of the promises. There 
was a joint answer, in which there was no déniai of the joint posses- 
sion as averred; and hence the suggestion that the judgment for 
damages against ail the défendants was erroneous, has no foundation 
in law or in the pleadings or in the facts agreed. 

*Keported by B. P. Rex, Esq. , of the St. Louis bar. 
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This case was heard on an agreed statement of facts, which bas 
the force of a spécial verdict. The plaintifï contends that, therefore, 
nothing is open for considération or review on this motion, except 
the conclusions of law upon such agreed statement. That point 
would be well.taken if the motion embraced only what had heretofore 
been before the court, biit it urges, supported by affidavits, that from 
facts brought to the knowledge of défendants since the trial, and 
which could not, by due diligence, hâve been previously ascertained, 
a fraud on the jurisdiction of the court had been perpetrated in this, 
to-wit: That the plaintif had no interest in the eontroversy; that 
one Eeinders, having the tax title in question, executed and acknowl- 
edged a deed in blank as to the grantee; that he left that paper with 
his attorney "for collection," (whatever that may mean;) that said 
attorney filled the blank with the name of the non-resident plaintiff 
for the mère purpose of bringing suit in her name in the United 
States court, she not having paid any considération therefor. The 
question involved is not free from the embarrassments arising from 
several décisions, mainly concerning the transfer of promissory notes, 
etc. Under the judiciary act (1789) the transfer of such notes, etc., 
even honafide and for value, was subjected to a restriction, in order to 
avoid an attempt to draw into the fédéral courts the adjudication of 
questions therein which could be as well and ought to be determined 
in the state courts, in which and under whose laws said contracta 
were made.' Hence, that act denied to United States courts jurisdic- 
tion "of any suit to recover the contents of any promissory note or 
other chose in action in favor of an assignée, unless a suit might 
bave been prosecuted in such court to recover the said contents if 
no assignment had been made, except in cases of foreign bills of 
exchange." Under that act there hâve been many décisions, which it 
is not necessary to review. 

The act of 1875, which has in many respects enlarged the juris- 
diction of United States courts to an almost indefinite extent, con- 
tains this provision: 

"Nor shall any circuit or district court hâve eognizance of any suit founded 
on contra«t in favor of an assignée, unless a suit might hâve been prosecuted 
in such court, to recover tliereon, if no assignment had been made, except in 
cases of promissory notes, negotiable by the law merchant, and bills of 
exchange." 

The change in the language of the act of 187.5, on the subject 
quoted, may be only another form of expressing, in the light of 
décisions, what had been held to be the true interprétation of the act 
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of 1789. However that may be, the various acts of congress, and 
the better décisions thereunder, look to the préservation of the con- 
stitutional rights of citizens, to a judicial détermination of their con- 
troveraies in the fédéral courts, when fairly entitled thereto, and to a 
prévention of fraudaient or other contrivances, wherebj the fédéral 
should supersede, or be substituted for, the niore rightful jurisdiction 
of state courts. 

There are several cases in which it is held that a hona fide trana- 
fer for value, although made for the purpose of giving jurisdiction to 
a fédéral court, should be held valid for jurisdictional purposes. 
Some of thèse cases are noted in Marion v. Ellis, 10 Fed. Ebp. 410» 
If any of said cases bave gone so far as to hold that a formai trans- 
fer, without considération, for the mère purpose of having a fédéral 
court obtain jurisdiction, this court cannot assent to such doctrine. 
None of those cases, however, rightly considered, can properly be 
held to advance such a rule. The ruling in this case does not cover 
cases of bona fide transfera for value. The rule as to promissory 
notes, etc., under the act of 1789, and as to contracta under the act 
of 1875, are especially suggestive as to actions in ejectment, wberein 
the rights of the parties are ordinarily dépendent, if title is involved, 
upon local statutes. It is a familiar principle that" on questions of 
title the fédéral courts foUow the interprétation given to state stat- 
utes by the court of last resort in the state. Its interprétation 
becomes a rule of property, and may be considered conclusive, not as 
in cases under the law marchant. Why, then, should not the state 
courts décide what is peculiarly in their province, unless a non-resi- 
dent, who, in good faith, bas a case for adjudication, chooses to come 
into a fédéral court ? Can a nominal graatee, who bas no real inter- 
est in the controversy, and to vrhom the realty bas been transferred 
only for the purpose of bringing, in bis name, a suit in the fédéral 
court, escape the conséquences of a plea in abatement, or of an issue 
in the nature of a plea in abatement, whereby it may be shown that 
he is not the real party in interest, and, further, that his formai rela- 
tion to the controversy was solely to effect a fraud on the jurisdic- 
tion? Can it be that, under pretence of a constitutional rigbt as to 
citizenship, such frauds can be successfully perpetrated ? There is, 
and long bas been, a statute of Missouri in the foUowing words : 

" Any conveyance of land made by a citizen or citizens of tliis state to a 
citizen or citizens of any ôf the stateS or territories of tiie United States, 
without a valuable or bonaflde considération, and for the purpose. of, or with 
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the View, of, giving juiisilictioti to any of the courts of the United States, 
and thèreby to harass the occupants thereof, shall be and the same convey- 
ance is hereby declared inoperative," etc. 

Of course, no state statute can deprive a citizen of any of his rights 
under the fédéral constitution and laws, and if the Missouri statute 
just quoted were the only authority on thè question before this court, 
no spécial weight could be given thereto where real controversies ex- 
ist between a citizen of Missouri and a citizen of another state. The 
statute in question, so far as quoted above, merely announces a rec- 
ognized rule in the fédéral courts, and proceeds to affix conséquences 
for the attempted fraud. With those conséquences this court bas in 
iihis case nothing to do. The sole question is whether the transfer 
by a blank deed, mala fide, without considération, of the title to a 
parce! of land in Missouri, for the purpose of bringing suit in this 
<3onrt, will enable such a grantee to maintain an action of ejectment 
hère? If such be permissible, then, despite constitutional and légal 
provisions and restrictions, nearly every controversy can, through 
fraudulent schemes, be absorbed in the fédéral vortex, to the great 
damage and possible ruin of the adverse party through extraordinary 
«osts and expenses. A citizen of Missouri, résident on the lowa bor- 
der, or résident on the Arkansas border, the title to whose land 
his neighbor disputes, can hâve the cause tried in his county, 
•where the witnesses réside and vrhere the locus in quo is known, ac- 
cording to the state laws, which are controUable in every forum. Why, 
then, should he be dragged far away from his home to contest his 
rights at great expense in another forum, instead of having the con- 
troversy judicially determined where it can be properly and inex- 
pensively investigated ? 

In the case now under considération this court rules that the mo- 
tion for a new trial should be granted, for the foUowing reasons : 

(1) That since the trial new testimony has been discovered, which by due 
diligence could not hâve been previously obtained. 

(2) That the prima faoie sliowing of the défendants is to the effeet that a 
fraud on the jurisdiction of this court has been practiced. No court with 
jealous regard to its duties will permit itself to be an instrument of fraud. 

If the judgment in this case were sought to be impeached by sum- 
mary or plenary proceedings, the court would be bound to take cog- 
nizance thereof. It is not necessary in ail cases to bringa bili in 
equity to hâve a judgment set aside by fraud, but where the injured 
party proceeds promptly, as bya motion for a new trial or otherwise, 
the court will entertain the question, granting to the respective par- 



888 rocsBA.!! SBPO&TBa. 

tîes due opportunity to be heard. On the présent motion the court 
must act from the evidencu t^efore it, which, il true, yiiowa a tcaudu- 
lent judgment. 

Motion sustained. 

McCsÀBY, G. J., concurs. 



Goldman v. Conway Countt. 

{Uireuit Court, E. D. Arkanaa». October Ternii 1881 ) 

1. CoDNTT Indkbtbdnbbs— Wheii Statutb OB' Limitations Bechns to Rnw. 

Where a county may be sued on Us ordinar? warrants and compelled by man- 
damus to leyy a tax to pay them, tjtte statute of limitations begins to run against 
such warrants from the date of their issue. 

The plaintiffs' cause of action is ordinary county warrants, in the 
form pfescribed by statute, issued before the thirtieth day of Octo- 
ber, 1874, and presented to the county treasurer for payment, and by 
him indorsed "not paid for want of f unds, " more than five years be- 
fore the commencement of this suit. The statute of limitations of 
this state déclares that "actions on promissory notes and other in- 
struments in writing," and ail actions not speoifically named in the 
act, shall be barred in five years after the cause of action accrued. 
Gantt's Digest, §§ 4125, 4129. The county pleaded the statute of lim- 
itations in bar of the action. The plaintififs demurred to the plea. 

Clark é Williams, for plaintiffs. 

John Fletcher, for défendant. 

Caldwell, D. J. It is well settled that counties may plead the 
statute of limitations to actions founded on contracts and unliquidated 
demands. Dillon, Mun. Corp. § 533; Baker v. Johnson Go. 33 lowa, 
151. Such a plea may be interposed by a city to an action upon its 
notes. De Cordova v. Galveston, 4 Tex. 470. And in Louisiana it is 
held to be a good plea to an action on warrants issued by the police 
jury of the parish, which are analogous to, if not identical with, our 
county warrants. Perry v. Parish of Vermilion, 21 La. Ann. 645. 
And the statute begins to run against interest coupons attached to 
negotiablê bonds, issued by municipal corporations, from the time 
they mature, although they remain attached to the bond which repre- 
eents the principal debt. Amy v. Duhu<iue, 9S U. S. 470. 
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în this State counties are declared to be bodies corporate, with 
power to contract, and sue and be aued. This carries with it the right, 
when Bued, to interpose every defence, légal and équitable, whieh it 
may haTe, including the statute of limitations. Not only are coun- 
ties and ail municipal corporations in this state within the protection 
afforded by the statute of limitations, but the state as well. 

An act passed in 1855 and still in force déclares that "lapse of 
time and statutes of limitations shall apply in suits against the state 
in like manner as suits against individuals, and may be pleaded and 
relied on with like effect." Section 5677, Gantt's Digest. This 
provision clearly indicates a state policy favorable to statutes of 
repose. 

It is not seriously contested that a county may avail itself of this 
defence generally, but it is said not to be applicable to this class of 
paper. The force of this argument dépends on the légal character- 
istics of thèse warrants under the laws of the state where issued. 

Where a county is not liable to be sued on such warrants, and can- 
not be coerced to levy a tax for their payment, the statute probably 
would not run against them; and the cases of Justices v. Orr, 12 Ga. 
137, and Canvll v. Board of Police, 28 Miss. 38, décide this and no 
more. But it is the settled law of this court that suit may be main- 
tained on the class of warrants hère sued on, and that under sec- 
tion 10 of article 16 of the constitution of 1874 the county court may 
by mandamus be compelled to levy a tax, not to exceed the limit 
prescribed by that section, to pay a judgment recovered thereon. 
Skirk V, Pulaski County, 4 Dill. 209, and note. 

It is also settled that the orders of allowance, in pursuance of 
whif'h such warrants are issued, hâve not the force of judicial judg- 
ments which estop or conclude the county, and that every holder of 
such paper takes it subject to ail defences the county would hâve 
against the original payée. Id. They are prima facie évidence of 
indebtedness, upon which suit may be maintained, and the county 
coerced to levy a tax to pay them ; and, where this is the law, they 
stand on the same footing, so far as relates to the statute of limita- 
tions, as bonds, coupons, or other demands which confessedly fall 
within the statute. 

The warrants are due and payable on the day they are issued, and 
the statute runs from that date. If construed to be payable on 
demand, they would be payable at once, and the statute would run 
from their delivery. Palmer v. Palmer, 36 Mich. 487. When they 
were presented to the treasurer and indorsed by him, as then required 
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by law, the statute run from that date. It is no answer to the plea 
to say the treasury of the county never contained funds to pay the 
■warrants. They were a légal tender in payment of taxes, and it was 
open to the plaintiff, by appropriate judicial proeeedings, to compel 
funds to be placed in the treasury for their payment, and the right 
of action accrued when the warrants were issued, and not when there 
were funds in the treasury for their payment. Where a contract was 
made for work, payable out of a public fund, it was held the statute 
began to run from the time the work was completed, althouglï the 
fund was not then raised, Emery v. Day, 1 Crompton, M. & E. Ex. 
245, 

ïhe statute of limitations is one of repose. It is not based on pre- 
sumption of payment, but on the irhpoiicy of permitting state de- 
mands and transactions long past to be made the subject of judiisial 
inquiry ; and hence, neither indisposition nor inability of the debtor to 
pay is an answer to the plea. There is the same reason for giving 
counties the benefit of it as individuals. It is not always true that 
outstandiûg warrants hâve never been paid by the county, or that 
they ought to be paid. It not unfrequently occurs that they are 
issued illegally and without considération, and the records of this 
court disclose the fact that warrants once redeemed were afterwards 
frauduleiftly withdrawn and put in circulation. The county is as 
likely to be deprived of the évidence of such faets by lapse of time 
as an individual, and for that reason should hâve the same protec- 
tion from the statute. The form of warrant prescribed by statute 
contains no seal. There is no statute in terms requiring the clerk to 
afiSx the county seal to such instruments, and it is not affixed to the 
warrants sued on ; so that the question of the period required to bar 
sealed instruments does not arise in this case. 

The question whether warrants are valid without a seal was not 
argued and is not decided. 

Demurrer overruled. 
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CiSSELL V. PULASKI CoUNTT. 
{Circuit Court, K D. Arkansas. October Term, 1881.) 
1 CODNTT WaBKANTS — CANCELLATIOH— NOTIOB Requiked. 

The notice required to be given of the order of the county court callîng in 
warrants for cancellation and reissue, under a statute, in Arkansas, is for the 
beneflt of the warrant-holders ; and the county, which is suitor in the proceed- 
ing, cannot object that Jegal notice of such call was not given. 

2. Notice — Publication, how Pbovbd — Affidavit. 

The affldavit, to prove the publication of a légal notice in judicial proceed- 
ings, must show that the paper in which the publication was made is one 
authorized to publish such notices, and that the affiant sustains the relation to 
the paper required by the statute to authorize him to make the affldavit. 

3. Same — Constedctive Service — Facts Must Afeirmativelt Appeabl" 

When it is sought to conclude a party by constructive service, by publica- 
tion, every fact necessary to the exercise of jurisdiction, based on such serv- 
ice, must afflrmatively appear in the mode prescribed by the statute. 

4. Samb— Deeecttve Proop Cannot bb Supplied by Parol Tbstimont. 

If the proof of publication contained in the record is defective, it is not 
compétent for another court to receive paroi testimony to supply the omission. 

5. Same— Recokd Evidence of Notice— Presttmptions. 

The récital of due notice in the record of a proceeding, under spécial stat- 
utory authority, must be read in connection with that part of the record which 
gives the oflScial évidence prescribed by statute. No presumption will be 
allowed that other or différent évidence was produced ; and, if the évidence 
in the record will not justify the récital, it will be disregarded. 

A statute in Arkansas authorizes the county court at stated 
periods to oall in ail the outstanding warrants of the county "in 
order to redeem, cancel, reissue, or classify the same." An order for 
the call is required to be made by the county court, and notice of 
the time fixed for the présentation of warrants under the call must 
be given in a mode provided by the act, and ail warrants not 
presented at or before that time are barred. The plaintifif sued on 
warrants of the défendant county reissued under a call in 1875, The 
county answered (1) that there was no sufScient notice of the oall of 
1875, and that the reissue of the warrants by the county court under 
the supposed call of that year was illégal and void; and (2) that a 
valid call was made in 1877, and the warrants in suit were not pre- 
sented under that call as required by law and the order of the county 
court, and were therefore barred. 

John McClure, for plaintif. 

B. C. Broivii, for défendant. 
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Caldwbll, D. J. 1. It is not material to inquire into the regu- 
larity of the order for the call of 1875, or the sufficiency of the notice. 
The county court had jurisdiction to adjudicate upon the validity of 
the warrants, if the holder submitted himself to its jurisdiction for 
that purpose, whether the order for the call and notice were valid or 
not. The object of the order for the call and of giving notice is to 
acquire jurisdiction over and bind those who do not voluntarily sub- 
mit their warrants for examination and adjudication. The county 
court has jurisdiction to pasa upon the validity of a warrant or any 
other claim against the county at any time it may be presented to 
it by the holder. Section 595 (sixth subdivision) and section 611, 
Gantt's Digest. And when it invites holdei's to présent their warrants 
and they do so, and the court aets upon them and there is no appeal 
taken from its judgment, the action is as binding in ail respects on 
the county and the warrant-holders as if the call and notice of it had 
been regular. Allen v. Bankston, 33 Ark. 744. 

"The object of notice or citation in ail légal proceedings is to afford 
to parties having separate or adverse interests an opportunity to be 
heard. It is not required for the protection of the applicant or 
suitor." Mohry.Manierre, 101 U. S. 425-6. 

2. The call of 1877 was ineflfectual to bar wai'rants not presented, 
because it does not appear that notice of the call was given as re- 
quired by law. The act under which the call was made requires the 
order to be published in "newspapers printed and published in this 
state;" and by the provisions of the act of February 15, 1875, regu- 
lating the publication of légal advertisements in newspapers, the order 
must "be published in some daily or weekly newspaper printed in the 
county : * * » provided, there be any newspaper printed in the 
county, having a boiia fide circulation therein, which shall hâve been 
regularly published in said county for the period of one month next 
before the date of the first publication of said advertisement." The 
act of 1875 further provides that "the affidavit of any editor, pub- 
lisher, or proprietor, or the principal aecountant, of any newspaper 
authorized by this act to publish légal advertisements, to the effect that 
a légal advertisement has been published in his paper for the length 
of time and number of insertions it has been published, with a 
printed copy of such advertisement appended thereto, subscribed 
before anyofScer of this state authorized to administer oaths, shall be 
the évidence of the publication thereof as therein set forth." 

The order was published in two papers published in the county, but 
the proofs of publication do not state the papers, or either of them, had 
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a honafide circulation in the county, or that they had been published 
in the county for the period of one month next before the date of the 
first publication of the order. Publication of the order in a paper not 
"authorized," in the language of the act, "to publish légal advertise- 
ments,"i8 a nullity ; and whether the paper bas the circulation, and 
has been published in the county for the period required by the stat- 
ute, to authorize the publication of légal notices in ifcs columns, are 
questions of fact to be proven in the mode provided by the statute 
for proving the fact of publication. Proof of thèse facts is a neces- 
sary part of the proof of publication, and it must be made by some 
one of the persons authorized to make the affidavit to the fact of pub- 
lication. 

The persons authorized by the statute to make this afîSdavit are 
limited to those whose relation to the paper in which the publication 
is made is such as to afiford them personal knowledge of the facts re- 
quired to be proven, and the statute in terms déclares the affidavits 
of such persons "shall be the évidence of the publication." That ail 
other methods of proof were intended to be excluded, is shown by the 
fact that the act repeals ail prior aots which authorized other 
methods of proof. Besides, it is quite obvions that one principal 
object of the act of 1875 was to secure beyond any contingency the 
payment of the printer's fee for publishing the advertisement ; and 
this is accomplished by making bis affidavit the only légal évidence 
of the publication, and then providing he shall not be required to 
make the affidavit until his fee for publishing the advertisement is 
paid. , 

It is a rule without qualification or exception, that when it is 
sought to conclude a party by construotive service, by publication, a 
strict complianee with the requirements of the statute is required ; 
nothingcan be taken by intendment; and every fact necessary tothe 
exercise of jurisdictioQ based on this mode of service must affirma- 
tively appear in the mode prescribed by the statute. Gray v. Larri- 
more, 4 Sawy. 638, 646 ; Steinbach v. Leese, 27 Cal. 295 ; Staples v. 
Fairchild, 3 N. Y. 43; Payne v. Young, 8 N. Y. 158; Hill v. Tloover, 
5 Wis. 371 ; Galpin y. Page, 3 Sawy. 93; S. C. 18 Wall. 350; Settle- 
mier v. Sullivan, 97 U. S. 444. 

It is not compétent for this court to reeeive paroi testimony to 
supply the omission. Gray v. Larrlmore, swpra; Noyés v. Butler, 6 
Barb. 617; Lawry v. Cady, 4 Vt. 506. 

The record of the county court contains this récital : "From said 
return [sheriff's] the court doth find that due and sufficient and légal 
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notice of the calling in of the outstanding warrants of said county 
bas been given." 

Tbe return hère referred to is spread at large upon the record of 
the county court in the proceedings under the call, and is made part 
of it, and discloses on the face of it the defeot in the proof of publica- 
tion which we hâve pointed out. Where, as in this case, the proceedings 
are had under spécial statutory authority, not according to the course 
of the common law, the récital of due notice must be read in connec- 
tion witb that part of the record whicb gives the officiai évidence 
prescribed by statute. No presumption will be allowed that other or 
différent évidence was produced, and if the évidence in the record 
■will not justify the récital it will be disregarded. Settlemier v. Sulli- 
van, 97 U. S. 444; Galpin v. Page, 18 Wall 350. 

McCbarï, C. J., concurs. 



TjiNTON and Wife v. First Nat. Bank op Kittannino and others. 
[Circuit Court, W. D, Pennsylvania. March 11, 1882.) 

1. Name — RioHT TO Change. 

At common law a man may lawfully change his name, and he is bound by 
any contract into which he may enter in his adopted or reputed name. and by 
his known and recognizcd name be may sue and be sued. 

2. PlBADIKG — InSUFFICIBNT Pi,BA. 

' In a suit by husband and wife, in her behalf , a plea which allèges that the 
surname in which they sue is not the husband's real name, but which does not 
deny that it is his known and recognized name, is bad. 

3. Guardian — Appointment — Scopb of Authority under. 

An appointment by an orphans' court in Pennsylvania of a guardian for cer- 
tain designated estâtes of a non-resident minor, lying witliin the jurisdiction of 
the court, does not operate so as to constitute the appointée the gênerai guard- 
ian of ail the estâtes of such minor within the commonwealth, but the guard- 
ianship is limited to the particular estâtes mentioned in the pétition and 
order. 

4. Trust Dbbd— Rioiitb of Bbnbficiaky — Minority — Effect of Marriagk. 

Where B., in considération of love and affection for his granddaughter, a 
minor, set apart for hor separate use certain bank stock, the trust deed provid- 
ing that she should not " sell, dispose of, or charge" said stock or its dlvidends 
without tbe consent and concurrence of such guardian or trustée as the proper 
court might appoint for her, but giving her " the full right to use and enjoy" 
for her " own use" and that of her family ail the dividenda, the cestui que trust 
having attained her twentieth birtbday, and being then married, Tield, tbat she 
was entitled to receivo tlie dividends directly from the bank without the inter- 
vention of eilher ifuai-dian or trustée. 
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In Equity. 

H. d G. C. Biirgwln, J. P. Colter, and Geo. W. Guthrie, for com- 
plainants. 

D. T. Watson, for défendants. 

AcHËSON, D. J. This is a suit in equity against the First Na- 
tional Bank of Kittanning, Pennsylvania, and James B. Neale. The 
bill describes the plaintifîs as Adolphus Frederick Linton and Phebe 
E. B. Blwina Linton, his wife, aliens, subjects of her Britannic Maj- 
esty Queen Victoria, domiciled in the kingdom of England. The par- 
ents of the wife ^vere John B. Finlay and Jane B., his wife, who was 
a daughter of James E. Brown, ail of whom were résident at Kittan- 
ningi Armstrong county, Pennsylvania. Jane B. Finlay died Decem- 
ber 30, 1876; James E. Brown died November 27, 1880, The^ bill 
allèges that Miss Finlay was born February 18, 1862, and was mar- 
ried Decepiber 10, 1878, at the British émhassy at Paris, tothe plain- 
tifif Adolphus Frederick Linton, a British subject. 

On the tenth of August, 1865, the said James E. Brown, in consid- 
ération of love and affection for his said daughter and grand- 
daughter, by an instrument of writing gave and assigned to their use 
610 shares of the capital stock of said bank, upon the condition that 
the same should remain in his name and under his control as trustée 
during his life, for the sole and separate use of his said daughter 
during her life, "and after her death for the exclusive use of her said 
daughter, Phebe E. E. Elwina," free from ail debts and contracts of 
their husbands, respectively ; neither to sell, dispose of, or charge the 
said stock, "its accretions and accumulations," without his consent, 
or that of . such guardian or trustée as the proper court should ap- 
point for his said granddaughter after his death: "provided, how- 
ever, that the said Jane, during her life, and the said Phebe E. E. El- 
wina, after the death of the said Jane, shall hâve the fiill right to 
use and enjoy for their own use, and that of their respective family 
or families, ail or any part of the accretions or accumulations of said 
capital stock, and that the receipt of either of said beneficiaries, while 
being such, shall be a fuU discharge of myself or guardian or truste© 
as aforesaid for such accretions or accumulations, in whole or in 
part, as the same shall be received by them." 

It appears that on April 1, 1878, the pétition of Miss Finlay, then 
residing in the state of New York, was presented to the orphans' 
court of Armstrong county, Pennsylvania, for the appointment of a> 
guardian. That pétition (omitting the address and signature) is in 
thèse words: 
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" The pétition of Phebe E. E. Elwina Finlay, at présent a résident at Clif- 
ton Springs, in the eounty of Ontario and state o£ New York, represents that 
your petitioner is a minor cliild of Jolin B. Finlay, Esq., and of Mrs. Jane B. 
Pinlay, lately deceased ; that she is possessed of real and personal estâtes, in 
right of her said mother, lying within the jurisdiction of said court, and has 
no guardian to care for her said estâtes. She therefore prays the said court 
to appoint James B. Neale, Esq., a guardian for the purpose aforesaid. The 
said James B. Neale is neither executor nor administrator of the estate from 
which my property is derived. 

" Clifton Spi-ings, Maroh 29, 1878." 

Upon this pétition the court made this order, yiz. : 

" 1 April, 1878, presented in open court, and, on due considération, James 
B. Neale appointed guardian, as prayed for. Bond in $40,000; and J. E. 
Brown approved as surety. 

"By the court." 

It is shown that after the decease of Jane B. Finlay, and nntil the 
death of James B. Brown, the dividends on said stock, by directions 
of Mr. Brown, were placed upon the books of the bank to the crédit 
of his granddaughter Elwina, both before and after her marriage, 
and paid out upon her checks or drafts. On February 6, 1879, Mr. 
Brown wrote in the dividend book, opposite the 610 shares, "Place 
to the crédit of Elwina F. Linton. J. E. Brown;" and in two other 
instances he made similar entries. But the dividends declared since 
Mr. Brown's death hâve not been paid, but are withheld by the bank, 
the said James B. Neale having notified the bank to pay them to no 
one but himself ; he claiming, under the above appointment, to be 
the gênerai guardian of Mrs. Linton's entire estate. 

The case is now before the court upon three motions : First, to 
strike off a plea filed by James B. Neale as frivolous and immaterial; 
second, for a preliminary injunotion to restrain him from collecting 
or interfering with the dividends declared, or to be declared, upon 
said stock; tliird, for an order on the bank to pay Mrs. Linton the 
dividends declared in 1881. 

1 . The plea allèges that the plaintiff 's real surname at the date of 
the suit was and is Spiller, and not Linton ; and that the real name 
of said Adolphus Frederick Linton, at the time of his marriage to 
Miss Finlay, was Adolphus Frederick Spiller. The plea is not that 
the suit is by a fictitious person ; nor is any question raised as to the 
identity of the plaintifs. Confessedly, they are she who was Miss 
Finlay, and her husband. Upon the pleadings it is admitted, at least 
impliedly, that Elwina's husband was married to her under the same 
name in which he now sues. The suit is in her behalf, and it would 
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be strange indeed could it be defeated by the suggestion that tbe sur- 
name bestowed upon her in marriage is not her husband's true name. 
The plea does not deny that Linton was at the time the bill was filed, 
and is now, the plaintiff's known and recognized sumame. If this be 
so, then it is whoUy immaterial that the husband's inherited or original 
name was Spiller, At the common law a man may lawfuUy change 
bis name. He is bound by any contract into which he may enter his 
adopted or reputed name, and by his known and recognized name 
may sue and be sued. Doe v. Yates, 5 Barn. & Aid. 544 ; The King 
V. Inhahitants of BiUingshurst, 3 M. & S. 250; Pétrie v. Woodworth, 
3 Gaines, (N. Y.) 219; In re Snook, 2 Pittsb. E. 26, The plea, I 
think, ie bad, and must be overruled. 

2. Undoubtedly, under the ordinary appointment by the orphans' 
court, in the exercise of its jurisdiction conferred by the act of Mareh 
29, 1832, (Pur. 411, pi. 31,) a guardian is entitled to the custody 
and care of ail the estate, whether lying within the jurisdiction of the 
court or elsewhere in the eommonwealth, to which the ward may then 
be entitled or may subseqaently acquire. The appointment of James 
B. Neale as guardian of Miss Finlay, however, was not made under 
that act, but, unmistakably, under the act of April 25, 1850, (Id. 
pi. 33,) which is as follows : 

" The orphans' court of each county in this eommonwealth shall hâve power 
to appoint guardians of the estâtes of minors residing ont of the eommon- 
wealth, in ail cases where such minors are possessed of estâtes lying within 
the jurisdiction of aaid court, upon the pétition of the minors, or any of their 
relatives or f riends, or any person interested in such estâtes, without requir- 
ing the said minors to appear in court to make choice of such guardians." 

New, it may be that the orphans' court, in a proper case, bas 
authority, under the act of 1850, to appoint a gênerai guardian of 
the entire estâtes within the eommonwealth of a non-resident minor, 
including both présent and subséquent possessions. But, whether so 
or not, it is clear to me that the act authorizes a more limited ap- 
pointment. Be it observed, the appointment may be made upon the 
pétition not only of the minor, or any relative or friend, but of "any 
person interested in such estâtes." Thus, the tenant of a particular 
tract of land belonging to a non-resident minor may pétition under 
this act, but surely the order of appointment would be quoad hoc. It 
would be most unreasonable that upon such pétition the court should 
appoint a gênerai guardian, and it is inconceivable that the législa- 
ture intended that ail appointments under the act of 1850 should be 
y.l0,no.9— 57 
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unrestricted. True, upon the view now adopted, there might be for 
the same non-resident minor two or more indépendant guardians, but 
each would simply perform the functions of curator of such part of 
the estate as might be committed to his custody; and herein I per- 
ceive nothing incongruous or misohievous. It is not even a novelty, 
for the same thing occurred anciently in guardianship by socage, 
where the infant had lands by deseent, both ex parte paterna and ex 
parte materna. Tyler, Infancy, 237. 

It seems to me that upon this construction of the act of 1850 the 
proceedings in the orphj.ns' court of Armstrong county were conducted 
thronghout. The appointment of a gênerai guardian wasi neither 
asked nor decreed. With much précision of language the pétition 
sought the appointment of James B. Neale as guardian of the peti- 
tioner's estate, of which she was then possessed in right of her de- 
ceased mother and lying within the jurisdiction of the court. Hère 
were two express limitations; The orders of the appointment, if of 
doubtful construction, should be read with référence to the pétition. 
Graham v. R. Co. 1 Wall. 704. But, in fact, it is equally definite. It 
adopted the limitations of the pétition. I think it must be held to 
mean exaetly what it says. To extend it by construction would be a 
dangerous and unwarrantable liberty. It cannot, of course, be main- 
tained that Elwina acquired any infcerest in this stock or its dividends 
through her mother. Mrs. Finlay herself had but a life estate, and 
Elwina takes her grandfather's bounty wholly under the trust deed. 

3. While the trust deed provides that Elwina shall not "seU, dis- 
pose of, or charge" the said "stock, its accretions, and accumula- 
tions," without "the consent and concurrence" of such guardian or 
trustée as the proper court shall appoint for her, it expressly gives 
lier "thefull right to use and enjoy," for her "own use" and that of her 
family, ail the said "accretions or accumulations," (i. e., dividends.) 
Now, although yet in her minority, she lias passed her twentieth birth- 
day, and is married. The clear intention apparent upon the face of 
the trust deed is that she may freely apply the whole income from 
the stock to the maintenance of herself and the expansés of her 
household. It is amoderate provision for thèse purposes, in viewof 
her large estate and station in life. 1 see, therefore, no good reason 
why she should not reçoive thèse dividends directly from the bank 
without the intervention of either guardian or trustée. The latter 
would be a mère conduit. Her right thus to receive the dividends was 
recognized by ail the parties in interest in Mr. Brown's life-time, for 
by his directions the bank carried the dividends to his granddaugh- 
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ter's crédit, and she checked them out at her own pleasure. It is 
true, the deed provides that her receipt shall be a discharge of the 
guardian or trustée, but this does not imply that the dividends shall 
pass through his hands, but rather the reverse. 

The bank has filed an answer expressing its willingneas to pay the 
said dividends to Mrs. Linton if the court shall so direct, and sub- 
mitting itself to the decrees of the court. The way, therefore, is 
clear to grant the order asked for, unless it ought to be denied on 
account of the disclosures which James B. Neale has made to the 
court. As thèse disclosures relate largely to matters resting in mère 
rumor, unsupported by légal évidence, I refrain from the further 
mention of them ia this opinion. I indulge the hope that they hâve 
no foundation in truth, and that Mr. Linton may prove to be worthy 
of his wife's affection and confidence, which it is plain he now pos- 
sesses. The court is not called upon at this time to deal with the 
corpus of this stock, or make any decree affecting Mrs. Linton's es- 
tate generally. Thèse bank dividends should be applied to her com- 
fortable maintenance, in any view of the case. Indeed, if the worst 
that has been said of her husband be true, this might be but an ad- 
ditional reason why she should bave the immédiate use and enjoy- 
ment of this income which her grandfather's beneficence has provided 
for her. 

The preliminary injunction will be allowed, and it will be ordered 
that the dividends be paid or transmitted directly to Mrs. Linton. 
Let orders be drawn in conformity with the views expressed in thia 
opinion. 

Note. It is not unlawful for persons to be known by any name he or she 
chooses, or to do business by any name, no fraud being practiced. Bell v. 
Sun Printing, etc., Co. 42 N. Y. Supr. Ct. 567 ; Clark v. Clark, 19 Kan. 522. 
See Cooper v. Burr, 45 Barb. 9; Eagleston. v. 8on, 5 Kobt. 640; Williams v. 
Bryant, 5 Mees. & W. 447. 
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ToRRENS V. Hammond and another, Trustées, eto. 
ICircuit Court, D. Maryland. March 9, 1882.) 

1. Insolvbnct— Fonds ik Hands of Assignées— Not Attachablb bt Foiîeign 

Obeditoes. 

The funds in the hands of the assignées, appointed by tlie court as trustées 
in insolvency prooeedings, under state insolvent laws, are not subjeot toattach- 
ment by non-resident creditors of tlie insolvent. 

2. Samb— Validity op Assignmbnt— Rule op Décision. 

The suprême court of the United States having recognized the valîdity of 
assignments under the state insolvent laws to defeat liens attempted to be 
acquired by non-resident creditors, subsequently attaching ; and having deoided 
as to such assignments of property within the state that state insolvency laws 
are not répugnant to the fédéral constitution, which prohibits statesfrom pass- 
ing laws impairing the obligation of contracts, — no reason exists why prier 
décisions of the suprême court of the state, though long acquiesced in, hold- 
ing a contrary doctrine, should continue to be the rule of judicial décision. 

3. Bankrupt Act — Bffect on 8tate Insolvent Laws. 

The adoption of the United States bankrupt act merely suspended the opéra- 
tion of state insolvent laws. 

4. State Insolvent Laws — Amendment. 

Where the opération of the state Insolvent laws, which hâve never been 
repealed, is revived by a repeal of tbe United States bankrupt act, a subséquent 
amendment effected by a repeal of the old law, and at the same instant re- 
enacting it with the amendments inoorporated, it cannot be held to prevent 
the continuons opération of the old law. 

Attachment on Jiidgment. 

George E. Nelson, for plaintiff, 

M. S. Weil and Wm. A. Hammond, for défendants. 

MoERis, D. J. The plaintiff, Torrens, a citizen of New York, sued 
Gallagher, a citizen of Maryland, in the United States circuit court 
for Maryland, on a promissory note, dated the seventeenth of January, 
1877, and recovered judgment at the November term, 1881. 

On July 1, 1881, Gallagher had filed his voluntary pétition in 
the proper state court, making application for the benefit of the 
insolvent laws of Maryland. On that same day, Jnly 1, 1881, the 
garnishees in this case, Hammond and Weil, were appointed trustées, 
and the insolvent, under his own hand and seal, and in the form 
prescribed by the insolvent laws, conveyed to the trustées, for the 
benefit of his creditors, ail his property, except such as was by law 
exempted. The trustées took possession of a stock of goods belong- 
ing to the insolvent, located in Maryland. 

The plaintiff, Torrens, procured an attachment on his judgment 
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and caused it to be laid in the hands of the trustées on the nine- 
teenth of December, 1881. 

When the attaohment was laid in their hands, the trustées had, 
from the proceeds of the sale of the insolvent's stock of goods, an 
amount sufficient to pay the plaintiff's judgment, but sufficient 
to pay only a small dividend to the creditors who had filed their 
claims. The trustées haviug pleaded nulla bona, and shown the 
above facts in support of their plea, the only question is whether the 
funds in the hands of an insolvent trustée, under the Maryland in- 
solvent laws, are subject to attachment by a non-resident créditer of 
the insolvent under the circumstances stated. This question has 
been several times before the court of appeals of Maryland, and in 
that court it has been held that under the provisions of the constitu- 
tion of the United States the state insolvent laws are, as to non-res- 
ident creditors, to be treated as nullities, and that when attached by 
a non-resident creditor the funds in the hands of the insolvent as- 
signée are to be considered as still the money of the insolvent and 
liable to the attachment. Evans v. Sprigg, 2 Md. 457; Poe v. Diick, 
5 Md. 1 ; Glenn v. Glass Co. 1 Md. 287. This has been so long 
acquiesced in as settled law in Maryland, that I should not hâve re- 
garded the question as open for discussion but for the décision of the 
suprême court in the case of Kelly v. Crapo, 16 Wall. 610. ^his 
décision is subséquent to the décisions in the court of appeals of Ma- 
ryland, and they cannot, it seems to me, be reoonciled with it. 

In the rulings made by the Maryland state courts denying the 
efficacy of assignments under the state insolvent laws to defeat liens 
subsequently sought to be acquired by non-resident creditors, their 
décisions were controlled by the clause in the constitution of the 
United States prohibiting any state from passing a law impairing the 
obligation of contracts, and by the construction put upon that clause 
by the suprême court as then understood. It is not, therefore, a 
question of the construction of the state statute, but a fédéral ques- 
tion, which it is the province of the suprême court to conclusively 
détermine. 

Until the case of Crapo v. Kelly, 16 Wall. 610, there is no décis- 
ion in the suprême court (except, perhaps, Bank of Tennessee v. Horn, 
17 How. 157) in which the court was required to pass upon the 
validity of an assignment in insolvency as against a non-resident 
creditor subsequently attaching within the state in which the insolv- 
ent proceedings were had. Mr. Justice Woodbury, in 1846, in 
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Mannfg Co. v. Broivn, 2 Woodl. & M. 449, held, at circuit, that even 
tho title of an officer of the insolvent court of Massachusetts, conferred 
by an order to take possession, where no actual possession had been 
taken, was sufficient to préserve the property of the insolvent within 
the state from attachaient, after the commencement of the insolvent 
proceedings by a non-resident créditer. 

In Maryland weight has been given to the supposed assent of Chief 
Justice Taney to a contrary doctrine in his opinion in White v. Winn, 
a report of which is printed in S Gill. 499. It is obvious, however, 
that what is there said by the chief justice on that point is said 
rather by way of argument and illustration than as statement of the 
law, and that no such ruling was neoessary in the case as he disposed 
of it. In the case before him the non-resident creditor, having ob- 
tained judgment in the United States circuit court, had laid an attach- 
ment in the hands of insolvent trustées, who had also previously been 
trustées under a voluntary conventional deed of trust from the insolv- 
ents for the beneflt of creditors. The voluntary deed of trust was valid 
except as forbidden by the insolvent law. The chief justice says, in 
substance: "Granting that the non-resident creditors may deny the 
validity of the proceedings under the insolvent law, the voluntary 
deed of trust will afïord a sufficient protection against them. If they 
insist that the deed is avoided by the provisions of the insolvent law, 
they must claim under the permanent trustées such interest only as 
by that law is awarded to them," He gave judgment against the 
claim of the attaching creditors. 

That Chief Justice Taney had no disposition to extend the scope of 
the décisions which had been arrived at, after so much conflict of 
opinion, in the suprême court with regard to state insolvent laws, so 
as to further restrict the effect and opération of such laws, is to be 
plainly seen in his dissenting opinion in Cook v. Moffat, 5 How. 310, 
in which he states his individual opinion to be that the discharge of 
the individual should be held valid as to ail debts, foreign as well as 
domestic, in every court within the state in which the discharge is 
granted. 

The suprême court, in Ogden v. Saunders, 12 Vt. 358, had decided — 

"(1) That the power given to the United States to pass bankrupt laws is 
not exclusive. (2) ïhat the fair and ordinary exercise of that power by the 
states does not necessarily involve a violation of the obligation of cotitracts, 
multo fortiori of posterior contracts. (3) But when in the exercise of that 
power the states pass beyond tlieir own limits and the rights of tlieir ovvn cit- 
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Izens, and act upon the rights of citizens of other states, there arises a conflict 
of sovereign power, and a collision witli tlie judicial powera granted to the 
United States, which renders the exercise of such a power incompatible with 
the rights of other states, and with the constitution of the United States." 

The chief justice gives his assent to the first two propositions, but 
with regard to the third he says : 

" When the two clauses in the constitution referred to in the first two prop- 
ositions are held to be no restriction, express or implied, upon the power of 
the state to pass banl^;rupt laws, I caunot see how such laws can be regarded 
as a violation of the constitution of the United States, upon the grounds 
stated in the third proposition. For banlcrupt laws, in the nature of things 
can hâve no force or opération beyond the limits of the state or nation by 
which they are passed, except by the comity of other states or nations ; and it 
is difflcult, therefore, to perçoive how the bankrupt law of a state can be 
incompatible with the rights of other states, or come into collision with the 
judicial povvers granted to the gênerai government. According to established 
principles of jurisprudence such laws hâve always been held valid and binding 
within the territorial limits of the state by which they are passed, although they 
may act upon eontracts made In another country, or upon the citizens of another 
nation; and they hâve never been considered on that account as an infringe. 
ment upon the rights of other nations or their citizens. But beyond the lim- 
its of the state they hâve no force except such as may be given to them by 
comity." 

Although as to discharges under state insolvent lawa the views of 
Chief Justice Taney were never adopted by the suprême court, and 
such discharges hâve never been held valid in any court against non- 
resident creditors who had not made themselves parties to the pro- 
ceedings in the insolvent court, yet there certainly has been an in- 
creasing disposition to adopt the reasoning of the chief justice, and 
to refer the inefficacy of the state insolvent laws, as to debts due 
non-residents contracted after their enactment, to the gênerai want 
of any extraterritorial force in ail bankrupt laws, and not to the 
prohibition of the constitution of the United States against state laws 
impairing the obligation of eontracts. This appears in the reason- 
ing of Mr. Justice Clifford, in delivering the opinion of the suprême 
court in Baldwinr. Haie, 1 Wall. 223, 234. He says that, since the 
décision of the case of Ogden v. Saitiiders, whenever the question of 
the effect of state insolvent discharges has been before that court the 
answer has uniformly been that the question depended upon eitizen- 
ship; and in summing up the ground of the judgment he -was then 
announcing he states it to be that the "insolvent laws of one state 
cannot discharge the eontracts of citizens of other states, because 
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they hâve no extraterritorial opération." See, also, Story, Confl. 
Laws, (7th Ed.) § 341a; Booth y. Clark, 17 How. 337. 

The acceptance of this as the true ground to whioh the previoua 
décisions of the suprême court upon state insolvent laws are to be 
referred, prépares us to understand why it was in Crapo v. Kelly that 
the only question seriously litigated was whether or not the ship, 
wliich was the property attached by the non-resident creditor, was to 
be considered at the date of the assignment in insolvency within the 
territory of the state in which the insolvent proceedings were had. No 
question of the unconstitutionality of the law was raised or considered. 
The facts of the case of Crapo v. Kelly were, substantially, that the 
insolvent, a citizen of Massachusetts, being the owner of a vessel then 
in the Pacific océan, applied to the insolvent court of Massachusetts 
for the benefit of the insolvent laws of that state, and the judge of the 
court, acting under the state statute, executed and delivered to Crapo 
an assignment of ail the property of the insolvent. About two 
months afterwards, and while the ship was still at sea, a New York 
creditor of the insolvent entered suit against him in a court of the 
state of New York, and by reason of the non-residence of the insolvent 
procured a writ of attachment against his property. 

Shortly afterwards the ship arrived at the port of New York, direct 
from the Pacific océan, and was seized by the sheriff, by virtue of the 
writ of attachment. Crapo, the assignée, appeared two days later, 
and claimed the ship, notwithstanding the attachment. The ques- 
tion thus raised was earried to the highest court of the State of New 
York, (45 N. Y. 86,) and was there decided in favor of the attaching 
creditor, that court upholding the right of the New York creditor, and 
denying the claim of the Massachusetts assignée in insolvency to take 
the property from the sheriff. This judgment of the New York court 
of appeals was removed into the suprême court of the United States, 
upon writ of error, for review ; Crapo representing the title under the 
Massachusetts proceeding in insolvency, and Kelly the claim under 
the New York attachment. The sole question was which had the 
better title. 

Mr. Justice Hunt, delivering the opinion of the suprême court, 
said: 

" Certain propositions relating to tlie question are not disputed: (1) If the 
assignment under which Crapo claims had been the personal act of the in- 
solvent, it would hâve passed the title to the vessel, wherever she might hâve 
been at the time of its exécution. (2) If the vessel, at the time of the exécu- 
tion of the assignment, had been within the territorial limita of Massachu- 
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setts, the assignment, although not the personal act of the insolvent, would 
hâve divested his title, and that of ail persons claiming under him, provided 
diligence has been used to reduce the vessel to possession, (3) If the vessel 
had been in the port of New York at the time of the exécution of the in- 
solvent assignment, (there being no personal assignaient,) and had subse- 
quently been seized there, under attachment proeeedings, by a Xevv York 
ereditor, such attachment proeeedings would hâve held the vessel as against 
the prior insolvent assignment. 

"The flrst of thèse propositions results f rom the facts that personal prop- 
erty, wherever it may be, is under the personal control of its owner, and the 
title passes by his actual transfer. The second is based upon the idea that 
the property, being actually présent, and under the control of the law, passes 
by act of the law. The third proposition assumes that a transfer by légal 
proeeedings possesses less solemnity than one by the owner himself ; that eacli 
nation is entitled to protect its own citizens ; and that the remedy by law, taken 
by its citizens having the actual possession of the corpus, ought to prevail 
over a title by law from another State, which is not accompanied by such pos- 
session. This principle authorizes the Massachusetts assignée to hold the 
property when in Massachusetts, and the New York créditer to seize it when 
it is in New York, uirder the circumstances stated. The présent case is défi- 
cient in each of the éléments necessary to bring the vessel within the range 
of the foregoing principles. She was not transfenred by the personal act of 
the owner. She was not literally within the territory of Massachusetts when 
the insolvent assignment took effect; and, thirdly, she was not in the port of 
New York. The question then arises, while thus upon the high seas was she 
in law within the territory of Massachusetts? If she was. the insolvent title 
will prevail." 

The remainder of the opinion is devoted principally to the discus- 
sion of the question of the légal situs of the ship at the time of the 
exécution of the assignment by the Massachusetts insolvent court. 
The conclusion arrived at is thus stated : 

" "We are of the opinion, for the purpose we are considering, that the ship' 
was a portion of the territory of Massachusetts, and the assignment by the 
insolvent court of that state passed the title to her in the sanie manner and 
to the like effect as if she had been physleally within the bounds of that state 
when the assignment was executed. * * * If the title passed to the insolv- 
ent assignées it passed eo instantt the assignment was executed. It took 
effect then, or never. The return of the vessel to America, her arrivai in 
the port of New York, her seizure and sale there, did nor operate to divest a 
title already complète." 

Mr. Justice Clifford concurred in the judgment oi rne court, but did 
not assent to the ground on which the judgment was based in the opin- 
ion from which the foregoing quotations are taken. It was his opinion 
that the ship was a vessel of the United States, and not of Massachu- 
setts; and that when, by the law of nations, vessels were said to remain. 
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a portion of the territory of the state of which the owner was a citizen, 
the nation was meant, and not any subdivision of it. He concurred, 
however, in the judgment of the suprême court, and the reversai of 
the court of appeals of New York, upon the ground that, as the owner 
of a ehip at sea can sell and make a valid transfer of title to her without 
delivery, delivery being impossible, and that as the deed executed by the 
judge of the insolvent court was intended to assign and convey ail the 
property of the insolvent as fuUy as he himself could hâve done, that 
the effect of the assignment was to vest in the assignée an absolute 
and perfected title to the ship, which the subséquent attaohment upon 
her arrivai in New York could not divest. 

Two of the justices of the suprême court dissented from the judg- 
xnent of the court, but not upon grounds which at ail weakened the 
décision in its application to the case now before me. They held 
that the fiction with regard to the situs of the ship, by which, althougb 
upon the high seas, she might be eonsidered as still part of the terri- 
tory and within the jurisdiction of Massachusetts, was but a fiction of 
law, and such as had never been allowed when its effect would be to 
give extraterritorial force to insolvent laws ; that insolvent laws hav- 
ing no extraterritorial force except by comity, such commity was 
never exercised to the préjudice of the citizens of the state which 
accorded it. Mr. Justice Bradley, who delivèred the dissenting 
opinion, said: 

" I do not deny that if the property had been within Massachusetts juris- 
diction when the assignment passed, the property would hâve been ipso facto 
transf erred to the assignée by the laws of Massachusetts proprio vigore, and, 
being actually transferred and vested, would bave been respected the world 
over." 

The report of Crapo v. Kelly shows that neither by the eminent 
counsel who argued the case, nor by any of the learned justices who 
expressed their views upon it, was it ever questioned that if the chat- 
tel which was the subject of the attachment had been at the date of 
the assignment within the state of Massachusetts, the title would 
hâve passed to the insolvent assignée so that no subséquent attach- 
ment could hâve prevailed against it. 

The contrary décisions in the court of appeala of Maryland were 
the resuit of the construction of the fédéral constitution which pre- 
vailed in that court when those décisions were made, and when it 
appeared that the lex rei sitce must yield to its prohibition ; but the 
suprême court having differently interpreted the constitution, there 
would seem no reason why those rulings should continue to be the 
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law of Maryland. Certainly it is more eonsonant with equity tbat 
the insolvent assignée should not collect the assets of the insolyent 
merely to bave them wrested from him by the non-resident créditer, 
and that the domestic créditer should not be compelled to submit to 
hâve his claim discharged while another seizes the entire fund which 
was the considération of his giving it up. 

The only other point made before me on behalf of the attaching 
creditor was that the state law was passed subséquent to the date of 
the contract on which the judgment was reoovered, and therefore as 
to him a nullity. How this might affect the case, if true, it is not 
necessary to décide, as I do not find it to be the fact. 

The législature of 1880 did materially amend some provisions of 
the state insolvent law, but the act of that session was, so far as the 
insolvent proceedings produced in this case are concerned, an amend- 
ment merely, The state insolvent lawB, although suspended during 
the period the United States bankrupt acts were in force, hâve been 
npon the statute book ai least since 1854. The form in which, for 
convenience in codifying, amendments are usually framed by the lég- 
islature of Maryland, — that is,by repealing the old law ai: :1 at the same 
instant re-enacting it with the amendment incorporated, — has never 
been held to prevent the continuous opération of the old law. Dashiell 
v. City of Baltimore, 45 Md. 624. As to voluntary pétitions in insolv- 
ency, — and the proceedings produced in évidence in this case are of 
that class, — the old law has remained eubstantially unohanged by the 
act of 1880. 

Judgment for the garniahees. 



LiNDSAY V. StEIN.* ' 

(Oirentt Court, 8. D. New York. February 24, 1882.) 

1. Letters Patbnt— Improvement m Slkbvb Supporters. 

The invention described in letters patent No. 202,735, granted to J. P. Lînd- 
Bay, April 23, 1878, for an " improvement in sleeve supporters," whichi consista 
of a clasp at each ene} of a Connecting web or strap, is not merely a new ap- 
plication of the invention describod in letters patent No. 156,429, granted to 
said Lindsay, November 3, 1874, for "stocking supporters." it is au article 
complète in itself, and involved invention. 

•Beported by S. Nelson "White, Es(i., of the New York bar. 
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X Samb— Abàndonment undek Section 4894, Bbv. St. 

Section 4894, Rev. St., which provides that upon failure to prosecnte an ap- 
plication witliin two years after action Is had thereon by the patent-office, it 
shall be regarded as abandoned, refers to the application, not the invention, 
and does not prevent a subséquent application for the same invention. 
8. Samb — Same — Dbpences. 

Such subséquent application can dérive no aid as to time from the prier 
abandoned application. The applicant must stand, as to defences in suits on 
the patent, as if the new application were the first application. 
4. Same — Patbntability — Récognition bt Public. 

Where an article is of great utility, has superseded older articles, and islargely 
recognized by the public and licensees as a useful invention, tbere is a stiong 
presumption in favor of its patentability. 

In Equity. 

Munson é Phillips, for plaintiff. 

J. B. Staples, for défendant. 

Blatchford, g. J. This suit is brought on lettera patent No. 
202,735, granted to the plaintiff April 23, 1878, for an "improvement 
in sleeve supporters." Some time in 1873 the plaintiff invented a 
clasp. He applied for a patent for it on the thirty-first of August, 
1874, and obtained a patent for it, (No. 156,429,) November 3, 
1874. The spécification of that patent speaks of the clasp as one 
"for stocking supporters or varioua other articles of wearing apparel." 
The clasp is composed of two jawed levers, pivoted together, and a 
spring arranged between them. The tail of each jaw-lever is made 
concavo-convex in transverse section, the lower lever, with its jaw, 
being extended within the upper lever and its jaw. At the place of 
connection of the two levers the lower one is puncbed inward on its 
flanks, so as to form two concavo-convex teats or projections. The 
epring is shaped or made of wire, and has an eye which is slipped 
upon the two teats, after which the upper jaw-lever is arranged with 
respect to the spring and the lower jaw-lever in proper position, and 
then is puncbed inward on its flanks, so as to enter the two teats, 
and thus the two levers are connected and pivoted together. 

The levers cover and protect the spring, and, as the spécification 
says, prevent it "from being caught in the stocking or clothing," and 
from moving laterally or getting out of place. The spécification says 
that each of the jaws may be notched or provided with teeth in its 
opposite edges, and that by having the jaws of the lower lever close 
into the concavity of the jaw of the upper lever a much better hold 
of the "material or stocking" will be secured than when the jaws 
abut together at their edges. The tail of the upper lever bas a slot- 
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ted liead, which is projected from the tail in such mannor that its 
flanks, in case the olasp is pressed "against the leg of the wearer," 
may bring up against it "in a manner to prevent" the tail of the 
lower jaw from being aceidently moved inward, so as to open thejaws 
sufficiently to cg,use them to let go their hold "on the stocking;" and 
"the slotted head is also to enable the clasp to be attached to a strap 
of a stocking supporter." The claim of No. 156,429, is this: "The 
clasp composed of the levers provided with the operative spring, 
pivoted together by means of the indentations, as described, and 
made with concavo-convex jaws and tails, and with the one jaw to 
close within the concavity of the other, ail substantially as speci- 
fied." 

In January or February, 1874, the plaintiff invented the sleeve 
supporter afterwards patented by No. 202,735. It consisted of two 
of the clasps described in No. 156,429, one being at each end of a 
connection either elastic or non-elastic. No. 202,735 deseribes the 
supporter as one "for the sleeves of shirts and other garments." It 
is applied to the sleeve in a direction longitudinal with the arm, 
"thereby avoiding the compression and conséquent interférence with 
the free circulation of the blood incident to that class of supporters 
which partially or entirely eneirele the arm." One. clasp grasps a 
fold of the lower part of the sleeve to be supported, while the other 
clasp grasps a fold of the upper or supporting portion of the sleeve ; 
the lower portion of the sleeve being drawn up to the desired distance 
before attaching the second clasp, the intermediate portion between 
the two clasps being drawn up into folds by that opération. The 
spécification disclaims "a garment supporter consisting of an elastic 
strap and two tongued plates attached to its ends, the tongues being 
made to enter holes in the garments, and being afterwards clinohed 
down thereon." Italsosays: 

"My improved supporter simply grasps the sleeve, and does not go into or 
through it, and consequently, in detaching tlie supporter therefrom, it does 
not require to be pulled lengthwise, and thereby cause undue strain, which 
tends to tear the sleeve. Nor does my supporter require cuts or holes to be 
made in the sleeve to receive it, as is usually the case with garment sup- 
porters." 

The claims of No. 202,785 are two, as follows: 

"(1) The improved methodof supporting or shortening the sleeves of shirts 
and other garments without compression, to avoid interférence of the free 
circulation of the blood of the wearer incidental to the use of eneircling 
bands by means of a holder, consisting, essentially, of a short pièce of elastic 
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or non-elastic webbing, provided at each end, and an automatic claspîng device 
applied to the sleeve in the direction of its length, substontially as described 
and shown. (2) As a new article of manufacture a sleeve supporter, consist- 
ing of the strap, B, provided at its ends with the clamping jaws, A A, ail 
combined and adapted for use substantially as described." 

The plaintiff, after making one of thèse supporters in January or Feb- 
ruary, 1874, showed it to other persons and illustrated its use at that 
time, and used it himself satisf actorily in Marcti or April, 1874. He 
made a second supporter of the same structure in September, 1 874, 
as a model for an application for a patent. His application was filed 
in the patent-office, complète, October 28, 1874. The spécification 
was sworn to October 20, 1874. The drawings were substantially the 
same as those in No. 202,735, and the description was to the same 
effect. The claim was substantially like claim 2 of No. 202,735. The 
spring closes the jaws, and they are opened by pushing the tails of 
the jaws towards each other against the action of the spring, the tail 
of the lower jaw projecting downward. This application was rejected 
November 9, 1874, on the ground that it did not involve invention, in 
view of No. 156,429, and of a patent to Langford and one to Bough- 
ton. On December 26, 1874, amendments were filed — one, to obvi- 
ate the Boughton patent, disclaimed a supporter eonsisting of an 
elastic strap andtwo hooked plates fixedto its ends, the hooks "being 
to enter a garment ;" another disclaimed either of the clasps separate 
from the strap. The amendments were considered, and on January 
2, 1875, the application was again rejected, in view of the same référ- 
ences. Nothing more was done till April, 1878. 

On the ninth of April, 1878, a new application was filed, complète, 
with a new pétition, oath, spécification, drawing, and model, and a 
new fee. The oath was made April 5, 1878. On the eleventh of 
April, 1878, the application was rejected as being "found to be lack- 
ing in patentable novelty, in view of the state of the art," because 
the clasp was old, as seen in No. 156,429, and because "suspending 
straps, composed of an elastic band, with a clasp, buckle, or other 
adjusting device on each end, are also old, and therefore, in the présent 
instance, the alleged invention is but the mère substitution of one old 
clasp in the place of another upon the ends of the strap, and is not 
deemed an invention. " Keference was made, in the letter of rejection, 
io patent No. 88,984, to Eobbins, and to patents to Gibbons, Church, 
and Eames, and Philbrook. On the eleventh of April, 1878, after said 
rejection,amendments were made making the spécification and claims 
exactly as they are in No. 202,735. The application was rejected 
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again on tlie thirteenth of April, 1878, on the same références, and 
on a patent to Sanford, but on the same day the patent was ordored 
to be issued. 

It is contended for the défendant that No. 156,429 contains SYCry- 
thing that is found in Ko. 202,735; that there is no invention in- 
volved in passing from the clasp to the structure with one of the 
clasps at eaeh end of it ; and that the case is one of mère duplica- 
tion or double use, or, at least, of merely a new application of the 
clasp. It is quite apparent, from the évidence, that the clasp was 
applicable, and was applied for use by being attached to one end 
of a pièce of elastic and then fastened to a stocking to hold it up, the 
other end of the elastic being fastened by a button or other device to 
another garment above. Large numbers of the clasps were made 
and Bold and used in that way. The plaintifï, almost simultaneously 
with his invention of the clasp, capable of such separate use, in- 
vented the supporter, consisting of the two clasps and the Connect- 
ing strap. The latter invention was completed before he applied 
for a patent for the former. In that application he might hâve cov- 
ered the supporter and also claimed the clasp separately, and one 
patent might bave embraced both. The supporter is not merely a 
new application of the clasp. It is something more. As a struct- 
ure, the two clasps with the uniting strap will do what one clasp, or 
one clasp with an attached webbing, cannot do, It is an article com- 
plète in itself, capable of use at any place without any appliance 
except what it contains, and of being moved from one place to an- 
other, without any previous spécial préparation of the garment to re- 
ceive it. It involved invention beyond what the clasp alone indicated. 

The spécification of No. 202,735 is criticised as being obscure and 
as not pointing out what invention is claimed. The first claim ia 
properly to be construed as a daim to using the structure described, 
consisting of material with the clasp described, or its substantial 
équivalent, at each end, when such structure is applied to the sleeve 
in the direction of its length. There is no valid objection to this 
claim. The article can be used otherwise than lengthwise of the 
sleeve. The second claim is for the article, irrespective of the man- 
ner in which it is used. The first claim may be unnecessary, and 
there may he little practieal diiïerence between the two claims. But 
the claims suiïiciently point out the inventions, and they are patent- 
able. 

Ey: section 12 of the act of March 2, 1861, (12 St. at Large, 
248,) it was enacted as foUows: 
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"Ail applications for patents shall be completed and prepared for examina- 
tion witliin two years after the flling of the pétition, and in default thereof, 
they shall be regarded as abandoned by the parties thereto, unless it be shown, 
to the satisfaction of the commissioner of patents, that such delay was un 
avoidable." 

By section 32 of the act of July 8, 1870, (16 St. at Large, 203,) it 
was enacted as foUows : 

"AU applications for patents shall be completed and prepared for examina- 
tiou within two years after the flling of the pétition, and in default thereof 
or upou failure of the applicant to prosecute the same within two years 
after any action therein, of which notice shall hâve been given to the ap- 
plicant, they shall be regarded as abandoned by the parties thereto, unless it 
be shown, to the satisfaction of the commissioner, that such delay was una- 
voidable." 

This section is substantially re-enacted in section 4894 of the Ee- 
vised Statutes, approved Jane 22, 1874, the only change being that 
the words "the filing of the pétition," in section 32, are altered to 
the words "the filing of the application," in section 4894. On compar- 
ing section 32 of the act of 1870 with section 12 of the act of 1861, 
it is seen that a material change was made by the addition, in section 
32, of the words "or upon failure of the applicant to prosecute the 
same within two years after any action therein." The effect of the 
addition was that when an applicant for a patent should make an 
application, and complète it for examination, and the patent-office 
should take action upon it and reject it, and notify him of such ac" 
tion, and he should fail to prosecute it within two years after such 
rejection, it should be regarded as abandoned, so that it eould not be 
resumed and prosecuted further after the lapse of such two years, 
unless it should be shown, to the satisfaction of the commissioner of 
patents, that such delay was unavoidable. It is not the invention 
which should be regarded as abandoned, but the application. 

In the présent case the application of October 28, 1874, was re- 
jected a second time January 2, 1875. That application was never 
prosecuted at ail after that. More than two years elapsed, and in 
December, 1877, the plaintiff employed new attorneys, and gave 
them a power of attorney, and revoked the power of attorney given 
to his former attorney. A paper to that effect was filed in the pat- 
ent-office, December 17, 1877, in the files of the first application. 
The new attorneys, with the whole matter before them, advised the 
plaintiff that he had better make a new application. They did this, 
anquestionably, because they saw that they could not show to the 
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satisfaction of the eommissioner that the delay beyond two years 
from January 2, 1875, was unavoidable. The new application was 
made complète April 9, 1878. 

The défendant contends that the effect of the act of 1870 is that 
when an application is, under section 32, to be regarded as aban- 
doned, no new application for a patent for the same thing can be 
subsequently made. There is nothing to prevent a subséquent appli- 
cation. When made it can dérive no aid, as to time, from the prior 
abandoned application, and the applicant must stand, as to defences 
in suits on the patent, as if the new application were the first appli- 
cation. Therefore, as applied to the présent case, the words "two 
years prior to his application," in section 4886 of the Eevised Stat- 
utes, and the words "two years before his application for a patent, " 
in section 4920, mnst mean two years before April 9, 1878, so that 
No. 202,735 will be invalid if the inventions covered by it were in 
public use or on sale in the oountry for more than two years before 
April 9, 1878. The décisions of the courts under the statutory pro- 
visions before that in section 32 of the act of 1870, in regard to the 
continuity of an application once made, can hâve no application to a 
cause like the présent, in view of the express provision of section 32. 
An application which is to be "regarded as abandoned" must be re- 
garded as abandoned by the eommissioner and the courts, and, if it 
is to be regarded as abandoned, it cannot be regarded as subsisting 
for the purposes of sections 4886 and 4920. The cases oi. Singer y. 
Braunsdorf, 7Blatchf. C. C. 521; Blandyv. Griffith, 3 Fish. Pat. Cas. 
609 ; Howes v. McNeal, 15 Blatchf . C. C. 103 ; Qodfrey v. Eames, 1 Wall. 
317; and Smith y. Goodyear Dental Vulcanite Co. 93 U. S. 486, arose 
under statutory provisions enaeted before the act of 1870, and can 
bave no application to the présent case. 

It is argued for the plaintiff that as No. 202,735 was granted on 
the second application for the same invention that was claimed in the 
first application, it must be presumed that the eommissioner had 
before him évidence showing that the delay in prosecuting the first 
application was unavoidable. This would be so if in fact the eom- 
missioner had allowed the first application to be prosecuted further. 
But he did not. It was the application of April 9, 1878, that was 
-ejected April 11, 1878, and granted April 13, 1878, and No. 202,735 
was issued on that application, as appears on its face and by the 
records of the patent-of&ce. 
V.10,no.9— 58 
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The defences of want of novelty and of public use and sale of tho 
invention for more than two years before the application for the pat- 
ent are urged by the défendant. The latter defence is not set np in 
the answer, but the plaintifif appears desirous of having it considered 
under the proofs. 

There is no satisfactory évidence that the plaintiff, either by him- 
self or by his agents, allowed his sleeve supporter to be in public 
use or on sale at any time prior to two years before April 9, 1878 ; 
or that a structure substantially like his waa in public use or sale at 
any time prior to two years before April 9, 1878. The date of any 
sale by Taylor Brothers cannot be fixed earlier than January, 1877. 
There was no sale by Shelby before the last part of 1876. The 
Thomas transaction was in May, 1876. The évidence as to sales by 
EoUins does not show, beyond a reasonable doubt, that such sales 
■were made before April 10, 1876. 

Defendant's exhibits 1 and 2 are arranged to penetrate or pass 
through at one end one portion of the article to be supported, while 
at the other end are loops or hooks to pass over or around buttons or 
isome other previously-arranged attaching means formed upon the 
garment. Defendant's exhibits Nos. 3 and 16 hâve no hinged jaws, 
and require a further shortening of the garment to allow of attaching 
or disengaging the wires, and the device is liable to lose its hold and 
cannot seize the margin of a garment. Defendant's exhibit No. 21 
is the patent to Eobbins, No. 88,984, and defendant's exhibit No. 5 
is a garter made according to that patent, in part. They show de- 
vices the structure of which is such as to neoessitate the pénétration 
of the garment at eaeh end of the webbing by the devices. The Eob- 
bins patent is the only one of the prior patents referred to by the 
patent-office (except No. 156,429) which bas been put in évidence 
by the défendant. It shows two like devices at each end of a pièce 
of webbing. It is of the date of 1869. But the existence in it of 
identity between the fastening devices at each end of it does not, in 
view ôf the évidence as to the invention by the plaintiff of the clasp 
and of the supporter, and of the characteristie features of the sup- 
porter, show a want of patentability in the invention of the supporter. 

The EUis patent, No. 137,539, requires a button at one end of the 
device. The Cook patent. No. 55,064, has no clamping jaws, and no 
webbing with holding means at each end of it. The Kendall or Vail 
patent. No. 61,011, has no clamping jaws on each end of a strap of 
webbing. Defendant's exhibit No. 22, the Demorest book, is not 
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proved as to its date of publication, and is not set up in the answer. 
Independently of this, it is not olear what the thing shown in it is, 
or how such thing is to be used. From what can be made ont it is 
liable to thesame objections as defendant's exhibit 3, requiring the 
fabric to be forced into a narrow opening, and requiring increased 
shortening to free the fabric, and having no clamping jaws. As to 
the exhibits, Furness and Furness No. 3, no original article actually 
made more than two years before April 9, 1878, is produced. The 
question as to the time when any sleeve supporters of the kind were 
made and sold rests whoUy on the unaided memory of Mr. Furness, 
and, in view of ail the évidence, it must be held that the defence as 
to the Furness sleeve supporter is not established. Irrespective of 
this, it is not at ail clear that the Furness exhibits embrace the 
plaintiff's invention, or will practically accomplish the recuits which 
the plaintiff's supporter will accomplish. None of the prior articles 
or patents anticipate the invention of the plaintiff, and none of the 
defences considered are established. 

It appears that the patented article is one of great utility, and bas 
found a ready market, as compared with any prior structures. Un- 
der the plaintiff's authority, from 850,000 to 1,150,000 pairs of his 
supporters hâve been sold during 1878, 1879, and 1880, and there 
hâve been infringments. The article combines thèse points of ad- 
vantage: It does not compress the arm; it does not require adjust- 
ment of length for arms of différent sizes ; it does not require pre- 
vious préparation of the garment by putting on buttons or making 
eyelet holes at either end; it can be used to support cuffs and atiff 
articles on their edges ; it can be applied by one hand ; it is secured 
without perforating the garment; it is not pulled off by a slight 
strain ; it does not require to be pulled lengthvrise to release its hold. 
It bas superseded older articles, and is largely recognized by the 
public and licensees as a useful invention. AU thèse matters are 
very persuasive in favor of its patentability. Smith v. Goodyear Den- 
tal Vulcanite Co. 93 U. S. 486, 495. 

The défendant has sold two structures, No. 1 and No. 2. No. 2 is 
identical with the plaintiff's in ail substantial particulars. It is a 
sleeve supporter formed of a short pièce of elastic webbing, with a 
clasp at each end. Each clasp is composed of two jawed levers piv- 
oted together, with a spring between them which closes the jaws 
automatically, and the jaws are opened by pressing together the tails 
of the levers. Each jaw has across its end teeth or projections, 
which take into corresponding indentations in the end of the other 
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javr. This construction is an équivalent construction for the closing 
of the lower jaw within the upper jaw, as shown in No. 156,429, and 
in the drawings of No. 202,735. The bending of the fabric, in the 
one case transversely and in the other case longitudinally, assists in 
holding it, though it by no means follows that No. 202,735 would 
not be infringed if the clasps had flush-meeting edges in the jaws, 
with a spring, or means of holding them together, sufBciently power- 
ful. No. 1 is a sleeve supporter having at each end of a pièce of elas- 
tic webbing a clasp made of two jaws of springy métal, the end of 
each of which is a lip projecting towards the other jaw, one lip shut- 
ting inside of the other and the ends of the lips not meeting. There is 
a slide enclosing the shank of the two jaws, and the bite is made by 
sliding the slide towards the lips, which forces the lips together. 
Sliding the slide in the reverse direction allows the jaws to open, 
which they do by their springy action, they being set to stand open 
unless made to shut. They shut against the action of the spring, 
while in the plaintiff's form the clasp opens against the action of the 
spring. 

The form of clasp in No. 1 is substantially the clasp shown in the 
Ellis patent, No. 137,539, granted April 8, 1873. But that patent 
shows that Ellis contemplated the use of only one clasp, and that at 
the top of a stocking, while above the supporter was to be attached 
by a button to a waistband. No. 1 has ail the points of advantage of 
the plaintiff's structure. It has an automatio clasping device at each 
end, consisting of clamping jaws, and the structure as a whole, and 
in its parts, and in their oo-operation to effect the resuit produced by 
the whole, is the équivalent of the plaintifï's structure. The change 
in the springy action, to hold open instead of to hold shut, is imma- 
terial in regard to the action of the structure as a whole. There was 
nothing in the Ellis clasp by itself to indicate the plaintiff's supporter 
or No. 1, any more than there was anything in the plaintiff's clasp by 
itself to indicate the plaintiff's supporter or No. 2. On the foregoing 
considérations it must be held that both No. 1 and No. 2 infringe the 
second claim of No. 202,735, and there must be a decree to that 
effect, and for an account of profits and damages, with a perpétuai 
injunction, and costs to the plaintiff. 
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Eyan V. Lbb.* 

(Circuit Court, B. D. Missouri. March 22, 1882. ) 

1. CmcniT CoUBT—JcRisDiCTiON— Patents— Assionmbnts—Rev. St. j{ 629,4898. 
Where A. brought a suit in equity in a circuit court of the United States, 
and alleged in liis bill that he had recovered a judgment against B., the défend- 
ant, in a State court for $52; that an exécution had been issued ; that the judg- 
ment remained unsatisfied ; that B, had no property in the state subject to 
exécution, but was the owner of certain letters patent issued to him by the 
government of the United States, and prayed the court to order B.'s interest in 
the patented invention sold, and the proceeds applied to the payment of said 
judgment, — hM, that the case was not a suit " arising under the patent laws," 
within the meaning of section 629 of the Rev. St., and that the court had no 
jurisdiction. 

In Equity. 

The complainant alleged in his bill that he had recovered a judg- 
ment against the défendant, in a suit before a justice of the peace of 
the city of St. Louis, for the sum of $52 and costs; that exécution had 
been issued, but that no property had been found subject thereto ; 
that it was wholly fruitless; that the défendant owned no property 
subject to exécution issued by any court of the state of Missouri ; 
that said judgment and costs remained wholly unpaid, and that noth- 
ing oould be recovered thereon through the ordinary processes of 
law; that the défendant was the inventor of a certain machine, for 
which he had obtained letters patent from the government of the 
United States, which he still owned. The bill closed with a prayer 
that the court might grant an order directing that ail the interest of 
the défendant in and to said letters patent might be sold, and that 
the proceeds of the sale be applied towards the payment of said judg- 
ment and the costs of this suit; that the défendant be ordered to 
make an assignment in writing of his interest in said invention to 
the purchaser at sueh sale, and that in case he refused to comply 
with the order of the court a trustée might be appointed with fuU 
power for, and instead of, the défendant, to make an assignment to the 
purchaser at such sale; and that a preliminary injunction might be 
granted to restrain the défendant from disposing of said patent dur- 
ing the pendency of the suit. Shortly after the filing of the bill the 
complainant moved the court to grant his prayer for a preliminary 
injunction. It was contended in his behalf that the court had juris- 
diction of the suit under sections 629 and 4898, Eev. St., which 

•Reported by B. P. Rex, Esq., of the St. Louis bar. 
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respeotîvely provide that circuit courts shall hâve original jurisdiclion 
"of ail suits at lawor in equity arising under the patent or copyright 
laws of the United States," and that every patent or any interest 
therein shall be assigned in law by an instrument in writing ; and 
the patentée or his assignée, or légal représentatives, may, in like 
manner, grant and convey an exclusive right under his patent to the 
whole or any speciûed part of the United States, etc. 

Paul Bakewell, for complainant. 

Treat, D. J., (orally.) The parties to this suit are both citizens of 
the state of Missouri, and the amount of the demand is too small to 
bring the case within the jurisdiction of this court, even if they were 
citizens of différent states. The mère fact that it is sought to acquire 
an interest in a patent by légal process, does not make the case one 
of a suit on a patent, so as to bring it under the provisions. 

NOTE. 

The incorporeal right secured to an inventer or autlior by letters patent or a 
cop}'right, issued by tlie government of the United States, cannot be seized or 
sold under an exécution. Murray v. Agim; (S. G. D. G. Jan. 1881.) 20 0. G. 
1310; Stevens v. Gladding, 17 How. 450; Stephens v. Cady, 14 How. 528. Nor 
will the sale under exécution of an instrument or machine, owned by the 
owner of a copyright or patent, transfer to the purchaser any right to use it 
in printing or manufacturing the thing copyrighted or patented. Stevens v. 
Gladding and Stephens v. Oady, supra. But a sale under an exécution of a 
patented machine will transfer the right to use it. Woodsworth v. Curtîs, 2 
Wood & M. 530. And a patent or copyright will pass as assets to the own- 
er's assignée in bankruptcy. iTesse v. Stevenson, 3 Bos. & Pul. 565 ; Wias v. 
Adamson, 8 B. & Aid. 225 ; Coles v. Bairow, 4 Taunt. 754. 

As is above stated.neither a patent nor a copyright is the subjeet of seizure 
or sale by exécution ; but where the owner has no property subjeet to exécu- 
tion, a court of equity niay compel a sale and assignment of a patent or copy- 
right for the beneflt of a judgment créditer. It may order a sale, and direct 
the debtor to assign his interest in the patent or copyright to the purchaser, 
and, in case of his refusai to do so, raay appoint a trustée with authority to 
exécute the assignment, [Stephens v. Cady and Murray v, Ager, supra;) or, 
where a receiver of the debtor's property has been appointed, it may compel 
an assignment to him, and order him to make the sale. Pacifia Bank v. Roh- 
inson, (S. G. Gai.) 20 O. G. 1314 ; Barnes v. Morgan, 3 Hun. (N. Y.) 703 ; Bames 
V. Jfor.i/a», 6 Thomp. &C. (N. Y.) 105. Suits to compel the sale and assignment 
of patents or copyrights are not suits " arising under the patent or copyright 
laws of the United States," and state courts of equity hâve jurisdiction of 
them. Pacifie Bank v. RoMnson, supra. B. F. Rex. 
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Macdonald V. Shepaed. 

{Circuit Court, D. Massachusetts. January 17, 1882.) 

1. Lbttebs Patent — Mastek's Febs — Practice. 

The prevailing practice in the district of Massachusetts, in cases of account- 
ing upon adjudged infringements of patents, is to charge the master's compen- 
sation on the plaintiiïs in the flrst instance, to be recovered in costs if the final 
decree is for the complainant. 

LowELL, G. J. Upon the application of the master in this cause 
for an allowance of $850 as compensation for his services and dis- 
bursements, and a direction by the court as to the party upon whom 
the same shall be charged and by ■whom borne, and the parties hav- 
ing been heard thereon and agreeing that the amount asked for by 
the master is reasonable, the same is allowed; and it appearing to 
the court that the prevailing practice in this district in cases of 
aocounting upon adjudged infringements of patents is that the mas- 
ter's compensation is charged upon and borne by the complainants 
in the first instance, and recovered in costs if the final decree is for 
the complainants ; and no sufficient cause being shown for varying 
such practice in this case, it is ordered that the master's compensa- 
tion in this case ba charged upon and borne by the complainant. 



The Two Marys. 
{District Court, 8. D. New York. March 6, 1882.) 

1. Admiralty — Lien op Shipwbight por Rbpairs. 

A shipwright has a cominon-law lien for the amount of his repaîrs upon a 
vessel taken to his yard and put upon the ways for such purpose, though the 
mate in the eraploy of the owner remain about her and sieep aboard. 

2. Same — Repaiks— Ltabilitt of Part Owneb. 

Such a lien, without regard to the absolute neoessity of the repairs, is légal to 
the extent of the interests of the part owners of the vessel in possession who 
directed such repairs to be made, though iiot binding upon a pa.'t owner who 
gives express notice of his dissent to the repairs. 

3. Same — Eight op Possession. 

The shipwright in such a case haa the same common-law right to maintain 
his possession that the part owners had who employed him. 

4. Uights op Part Owneks Dissenting. 

If the repairs be necessary, whether the share of the part owner who ex- 
pressly dissents be bound or not, he oannot dérive any beneflt from the subsé- 
quent usé of the vessel without allowance for the repairs. 
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fi. Common-Law Lien Pkotbctbd. 

The common-law lien of a shipwright In possession Ls recognized and pro- 
tected in admiralty where the vessel ls seized under proceas of the court in 
other proceedings. 

6. Casb State d. 

■Where H., a shipwright, made repairs upon a vessel inhis yard beyond wnat 
was necessary, and enlarged her at the request of the cwners of seven-eighths, 
but with notice of dissent from the other part owner ; launched lier in course 
of the worli ; retained her in the stream adjacent to his yard ; worked upon her 
daily until three days prior to the time when she was seized by the marshal 
under process of this court upon a libel by another for supplies, and the ves- 
sel was still unflnighed in her forecastle and her center-board not being in, but 
in the shipwright's yard ; and the mate in the employ of the owner had contin- 
ued on the vessel from the time she was taken for repairs to the ship-yard until 
she was seized by the marshal, sleeping on board; and the captain with his son, 
after she was launched, having been more or less aboard with the shipwright's 
assent, though forbidden to interfère ; and the marshal, upon coming to arrest 
the vessel, being forbidden by H. on the ground that she was in his possession : 
HM, that the présence of the mate, and also of the captain upon sulîerance, 
were not suflBcient évidence of any surrender of the vessel by H.; that the ves- 
sel continued in his possession in the stream, as upon shore, at the time when 
she was seized by the marshal ; and that H. was therefore entitled to intervene 
as a claimant for the protection of his interest as against the shares of those 
who employed him. 

Hearing on Exceptions to Intervenor's Claim. 

H. B. Kinghorn and R. D. Benedict, for libellant. 

Scudder d Carter and G. A . Black, for Hawkins, lienor. 

Brown, d. J. This hearing arises upon the report of the clerk, to 
whom it was referred on December 23, 1879, to take such testimony 
as might ie offered concerning the interest of John P. Hawkins in 
the Bchooner Two Marys, and his right to appear as claimant. The 
claim of Hawkins was filed September 22, 1879, and averred that he 
was in possession of the schooner at the time she was seized by the 
marshal on September I7th; that he had been repairing and recon- 
structing her; that his work was not completed, and the sum of 
$5,000 was due him. Libellant filed exceptive allégations to this 
claim, averring that Hawkins had no lien, was not in possession, had 
surrendered and abandoned her, that nothing was owing him, and 
that he had no interest in the vessel. 

At the time of seizure, Hawkins, and Crowley, thô master, each 
claim to hâve been in possession. On the twenty-second of Septem- 
ber, Hawkins, as claimant, gave a bond for libellant's claim under 
the act of 1847, and the usual order for the release of the vessel was 
given on that day, and Hawkins received from the marshal a notice 
to the keeper for the discharge of the vessel. On going aboard he 
found Crowley already there. A controversy arose, the resuit of 
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whieh was tliat Hawkins was taken away under arrest by a police 
officer. The keeper of the marshal left the vessel with Crowley 
aboard. 

Upon a subséquent hearing before this court the marshal was 
ordered to retake possession, on the ground that the process had not 
been properly executed, (see 10 Ben.) and a référence was ordered to 
inquire into Hawkins' interest as above stated. Subsequently, on 
February 12, 1880, Crowley, who was the owner of one-sixteenth and 
intervened as claimant, gave a bond in the sum of $7,000 to Hawkins 
for the safe retum of the vessel, and was allowed bythe court there- 
upon to receive possession from the marshal. Before the présent 
hearing Crowley died, and subséquent proceedings were had, upon 
notice to bis administratrix and the stipulators on his bond. 

The libel was filed on the twenty-fifth of January, 1879, for sup- 
plies and materials furnished to the schooner in this, her home port. 
She was at that time in the ship-yard of Hawkins, undergoing re- 
paire. The process was served upon the vessel and upon Hawkins, 
but possession was not taken by the marshal. The libellant was at 
that time owner of five-sixteenths, and the object of filing the libel 
was shown to be to facilitate his acquiring the interests of the other 
owners who had dissented to the repairs whioh the libellant had 
ordered to be made, and which were then going on in Hawkins' ship- 
yard ; while Crowley, the owner of one-sixteenth, was acting in con- 
cert with the libellant. Shortly after the libel was filed, the libel- 
lant obtained a transfer of the interests of ail the other owners for a 
small sum, except that of one Wheaton, of Philadelphia, the owner 
of one-sixteenth, who had also protested against the repairs, and who 
has not intervened in this suit. Hawkins was notiûed of the inten- 
tion of McLean to file a libel, and of his purpose in doing so, — to 
facilitate the completion of the repairs and of rebuilding, as desired. 
The work was substantially proceeded with by Hawkins, at the libel- 
lant's request, and the vessel launched on August 27th, Her seizure 
by the marshal on the sixteenth of September was made without 
prior notice to Hawkins, while some work still remained to be done 
upon her, and seems to bave been designed as a means of eutting off any 
claim of Hawkins to the possession of her. There was no other per- 
son asserting any opposing claim. It is upwards of three years since 
the action was commenced, and there is no other controversy than 
that with Hawkins. 

The référence and the testimony on it involve substantially ail the 
merits upon Hawkins' side of the case, and a large mass of testimony 
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has been taken. On behalf of the libellant it is claimed (1) tbat 
Hawkins never had any lien upon the vessel; (2) that if lie ever had 
such a lien it was lost by surrendering the vessel before the seizure 
by the marshal on the sixteenth of September, 

1. The lien claimed is simply that of a common-law possessory 
lien by Hawkins, the shipwright, for repairs while in bis possession. 
The libellant eontends that he never acquired any common-law lien, 
for the reason that he was notified by several of the owners, before 
proceeding with the work, that they protested against the proposed 
repairs; that, consequently, neither such owners nor their property 
could be made liable for repairs made against their consent; that no 
lien could, therefore, bind their interest in the schooner ; that there 
could be no common-law lien upon the interests of part owners only; 
and that under such circumstances the repairs must be presumed to 
hâve been made upon the personal crédit of those who ordered them. 
It is also contended that Hawkins never had such exclusive posses- 
sion as would sustain a common-law lien. 

The vessel was sent by the libellant, about December 1, 1878, to 
Hawkins' ship-yard at City Island to be repaired, with directions to 
make first a preliminary examination to ascertain how much repair 
was necessary. The schooner was hauled on the ways and fouud to 
be in need of greater repairs than were anticipated. In February, 
1879, after the libellant had acquired almost the entire interest in the 
vessel, it was determined to substantially rebuild her. Captain 
Crowley accompanied the vessel to the yard, and remained with her 
a few days. The mate, Lawrence, in the employ of the libellant, 
remained with her while the repairs were going on, down to the time of 
her seizure by the marshal. He slept in the cabin until it was re- 
moved in the course of the repairs, and then continued to sleep in it, 
near by, until he was again put aboard the vessel. His meals were 
furnished by the libellant. He did such work as was assigned to 
him by Hawkins upon the schooner, as well as some odd jobs upon 
other vessels. The work of doing the repairs and rebuilding was 
under the exclusive management and control of Hawkins. While 
this was going on, the vessel, in my judgment, must be deemed to 
hâve been in the possession of Hawkins sufficient to sustain a 
common-law possessory lien. The présence of the mate during thèse 
repairs, in the pay of the libellant, whether as seaman or assistant, 
or for any other purpose, in looking after the interest of the libellant, 
was in no way incompatible with Hawkins' control of the work upon 
the vessel while in his yard undergoing repairs, or his possession for 
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that purpose ; and the same possession is sufScienfc foï a common-Iaw 
lien. The Schooner Marion, 1 Story, 68, 75. 

I do not think it requisite to détermine in this case whether neces- 
sary repairs upon a domestic vessel in her home port can be made a 
lien or charge upon her as against the individual interest of an owner 
who gives express notice of dissent to the shipwright. Part owners 
of vessels are, for the most part, regarded as tenants in common of 
other chattels are regarded, neither of whom, at common law, can 
oind the others, or the others' interest in the property, except through 
their consent, expressed or implied. It seems to be settled that a 
part owner of a vessel who has not authorized repairs ia not person- 
ally liable for any part of the expense incurred therefor by the direc- 
tion of the other part owners. Stedman v. Fiedler, 20 N. Y. 437; 
Brodie v. Howard, 17 G. B. 109. The common law affords no remedy 
to one tenant in common of a single indivisible chattel against an- 
other part owner who retains it to his own exclusive use. Russell v. 
Allen, 13 N. Y. 173; Gilbert v. Dickerson, 7 Wend. 449. He is, there- 
fore, not liable for any part of the expense of keeping and repairing it 
while in the possession and use of the other part owner; nor does the 
latter hâve any lien for his charges and expenses. 1 Pars. Shipp. & 
Adm. 115. Only in case of a destruction of the property or a sale or 
secret removal of it by one part owner, the other may, at his option, 
recover in trover the value of his interest as for a conversion ; or, at 
his élection, he may treat the vendee as only a co-tenant with him- 
self, and retake and use the property himself, if he can get it, with 
equal exemption from any liability to account for its use. Wilson v. 
Reed, S Johns. 175; Hyde v. Stone, 9 Cow. 230; White v. Osborne, 
21 Wend. 72; Ficro v. Betts, 2 Barb. 633; Tyler v. Taylor, 8 Barb. 
585 ; Dain v. Cowing, 22 Me. 347. 

Thèse rude and semi-barbarous incidents of the common law in 
regard to co-tenants of chattels hâve necessarily been much modified 
to meet the exigencies of commerce and the équitable rights of part 
owners of vessels. A managing owner, or a ship's husband, has a 
gênerai implied authority to bind ail the owners for necessary re- 
pairs, unless the party dealing with them bave notice of dissent, 
(Story, Ag. § 40 ;) and in this country it may be deemed settled that 
necessary repairs or supplies furnished on the order of any one part 
owner will be deemed to bave been furnished upon the implied au- 
thority of ail the part owners, and ail will be bound therefor, unless 
express dissent is proved, (3 Kent, Comm. *155; McCready y. 2'horn, 
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51 N. Y. 454; 1 Pars. Shipp. & Adm. 101;) and any circumstance.? 
which can be seized upon as importing or involving any ratification 
by the other owners of the work or supplies previously furuisbed 
upon the order of one, will also make the others liable; such as 
participating in subséquent profits of the voyage, or taking a bond 
for the return of the vessel in an amount including the value of the 
repairs, (Davis v. Johnson, 4 Sim. 539, 543 ;) otherwise, if the amount 
of the bond does not include such repairs, (Brodie v. Howard, 17 
G. B. 109.) 

If repairs are absolutely necessary to a voyage the majority in 
interest may cause them to be made ; and if the other owners dissent, 
théy cannot share in the future earnings of the ship without allow- 
ing for the expense of the repairs, although their value is not ex- 
hausted in the voyage. Green v. Briggs, 6 Hare, 395 ; Maclac. Shipp. 
105. Thus, except in case of the loss of the vessel, dissentient part 
owners are praetically compelled ultimateiy either to oontribute to 
necessary repairs or else to abandon their interest in the use of the 
vessel to the other part owners. 

There is no question, however, that the implied authority to bind 
other part owners does not extend beyond necessary and reasonable 
repairs, (1 Pars. Shipp. & Adm. 100 ;) and in this case the length- 
ening and substantial rebuilding of the Two Marys was in exeess of 
any authority which could be implied as against other owners even in 
a ship's husband or master, or a managing owner ; and as Wheaton, 
the owner of one-sixteenth, gave written notice of his dissent to the 
repairs, which I think is sufficiently proved to hâve come to Hawkins' 
knowledge, and as that dissent has never been waived, and the re- 
pairs were beyond the limit of any reasonable necessity, Wheaton's 
interest cannot be hère considered as in any manner bound by Haw- 
kins' claim. 

But I do not perçoive anything either incongruous in itself, or im- 
practicable in its results, in holding that a common-law lien might be 
created upon the shares of the libellant and Crowley, the owners of 
fifteen-sixteenths, who authorized the repairs to be made. As they 
might sell their interests separately and deliver possession of the vessel, 
so they might equally create any charge upon their interests recogniz- 
able by law. They could mortgage their shares and deliver posses- 
sion to the mortgagee ; and they might employ Hawkins to repair, 
and deliver possession of the vessel to him for that purpose in the 
ordinary way, so as to create a lieu valid in my judgment against 
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their own shares, at least, if their authority extended no further. In 
doing 80 they would give Hawkins the same possessory rights whieh 
they themselves had, and no more ; and they would thereby autliorize 
the court, through the médium of any appropriate légal prooeedings, 
to make as effective a Baie of their own shares for the purpose of 
satisfying the lien as they themselves might hâve made directly. The 
point was involved, though not discussed, in the case of The Mary E. 
Perew, 16 Blatchf. 58. Although a mère common-law lien is a riglit 
of détention only, and does not admit of any enforcement by means of 
a private sale, or by a suit in equity for that purpose, (Maclac. Shipp. 
7; Tkames Iron-works, etc., v. Patent Derrick Co. 1 J. & H. 93; Terrell 
v. Schooner B. F. Woolsey, i Fed. Eep. 552, 558,) yet it has been held 
enforceable under the gênerai powers of a court of admiraity, as well 
as under the enlarged remedy designed to be afforded under the 
atatute of this state passed May S, 1869, (Lawa of N. Y. 1869, c. 738, 
p. 1785.) The Marion, 1 Story, 68; The Bark Archer, 9 Ben. 455; 
The B. F. Woolsey, 7 Fed. Eep. 108, 116. 

But even if it were otherwise, and if Hawkins had no means ot 
enforcing his possessory lien by sale through a suit in admiraity, that 
would not prevent his intervention as a lienor upon sueh a lien on a 
libel filed by another upon which the marshal had under process 
taken the vessel from his possession. Such possession, if lawfully 
held by Hawkins at the time the vessel was arrested by the marshal, 
this court, in enforcing the rights of the libellant, is bound to respect, 
by admitting him to présent his claim and hâve it paid, if he shall 
be found legally entitled to payment, to the extent of the value of his 
employers' shares; just as it would do in the case of a mortgagee of 
one or more shares, who, though he could not directly sue in admi- 
raity, would be admitted, nevertheless, to intervene and set up his 
elaim upon the res when it was libelled at the suit of another. The 
Jenny Lind, 3 Blatchf. 513; The Island City, 1 Low. 375, 379; The 
Gustaf, 1 Lush. 506; The Old Concord, 1 Brown, Adm. 270; The St. 
Joseph, Id. 202; The Brlg Wexford, 7 Fed Eep. 674, 684. 

There is nothing in the nature of the con tract between the libel- 
lant and Hawkins incompatible with the ordinary lien of a mechanic 
for the work done by him. There was no agreement that Hawkins 
should be paid in goods exclusively, although it is true that mutual 
dealings and crédits between them arose to a considérable extent. 
In fceveral of the libellant's letters, where payment in money is re- 
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ferred to, there is no claim that Hawkins was not entitled to money, 
or that he was to take his pay in goods. The passages in the testi- 
mony referring to Hawkins' statements that he was doing the work on 
the crédit of McLean, evidently refer only to the person from whom he 
would take his orders and directions concerning the repairs to be made 
on the vessel; they were obviously not made with référence to any 
question of lien, nor were they designed to express any waiver of 
whatever lien the law might give him. McLean testifies that noth- 
ing was ever said between them upon the subjeot of a lien. Unless 
something ia said or done incompatible with it a lien exists as a 
matter of course; it is the ordinary right of the mechanic; and it 
existed in this case upon McLean's interest, unless the vessel was 
voluntarily surrendered and the lien thereby waived. 

The burden of proof is undoubtedly upon the libellant to show that 
Hawkins waived his lien. Every presumption is to the contrary. To 
divest his lien, in the language of Judge Story, (The Marion, 1 Story, 
76,) incontestible proof of an intention to surrender the vessel to the 
owners must appear, through the language or the acts of one or both 
of the parties, plainly incompatible with the continuance of the lien, 
I am not satisfied that the évidence in this case shows any such 
intended surrender or waiver by Hawkins, or that the libellant or Capt. 
Crowley ever so understood. 

I hâve already stated that Hawkins' possession of the vessel, while 
she was in his yard undergoing repairs, was a sufficient possession to 
found a claim of lien upon, notwithstanding the présence of Law- 
rence, the mate, in the pay of McLean, and the occasional présence 
of Capt. Crowley. The vessel was launched on the twenty-sixth of 
August. McLean, Capt. Crowley, and varions other persons were 
aboard at the time, and participated in the festivities of the occasion. 
It cannot be serioualy claimed that this amoimted to any surrender of 
the vessel. The launch was the ordinary incident of that stage of the 
work. The work was unfinished, and was continued daily by Hawkins 
until the thirteenth of September. Upon being launched she was 
moored at a dock adjacent to the ship-yard which Hawkins had the use 
of. He slept in her that night. The next day, fearing a storm, in or- 
der to prevent her from chafing at the dock, he ordered her to be hauled 
out into the stream, where she lay until the sixteenth of September, 
when she was arrested and carried away by the marahal. IShe was 
still incomplète; her center-board was not in, nor her forecastle fin- 
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ished. During this time Lawrence usually slept on board the schooner 
as she lay in the stream, as he had dons when she was on the ways. 
Capt. Crowley and his son were also more or less aboard. On sev- 
eral occasions, however, when Capt. Crowley had undertaken some 
interférence, he had been ordered by Hawkins to desist, and he was 
forbidden to go aboard the-vessel if he undertook any interférence. 
Crowley swears that after she was launched Hawkins put her in his 
possession. Hawkins dénies it; he swears that he never surren- 
dered her. Hawkins' account of the matter is, I think, clearly sus- 
tained by the letter of McLean, written Septemher 10, 1879, in 
which he says: "Please be sure and bring her [the schooner] down 
to-dây or to-morrow, and bring your bill with you. It is too bad to 
keep her lying still now. You need not be afraid of your money ; 
you can hâve security for every dollar that is due you. " This letter, 
written two weeks after the launch, with the urgent request to bring 
thevessel down to thecity, with his bill, and the assurance that Haw- 
kins would bave security for every dollar that was due him, f urnishes 
to my mind conelusive évidence that the parties ail understood that 
the vessel was still in Hawkins' possession and under his control, as 
much so as when lying on the ways in his yard; and that they knew 
that Hawkins looked to the possession of her as a security for his 
claim. Except for this, there was no reason why McLean should 
assure him that he should hâve security upon bringing the vessel down. 
Nor even aside from his letter should I be disposed to hold that Haw- 
kins' possessory lien was lost at the time of the seizure by the mar- 
shal. The vessel lay in the stream, immediately adjacent to his 
yard. She was placed there by his direction in the ordinary course 
of completing the repairs which he was employed to make ; the re- 
pairs were not completed, and Lawrence' s présence was not différent 
from his présence at the yard; and the présence of Capt. Crowley 
and his son, more or less, was evidently by the sufferance of Haw- 
kins only, and with no intention of surrendering the vessel to their 
control, or waiving his possessory rights. His possession was a con- 
tinuance of that which he had previously held in the yard, for the 
purpose of completing the work upon which he was engaged. The 
présence of the other persons on board was not incompatible with it, 
and therefore did not change or détermine Hawkins' previous pos- 
session, unless it were so understood and intended. That McLean 
did not so uuderstand is plain from his letter above quoted. When 
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the marshal came to arrest her, Hawkins forbade tlie arrest, claim- 
ing to be in possession. In trutb, no reason whatever appears for 
the sudden issuing of tbis new process to arrest the vessel upon the 
old libel, filed nearly eight montbs before, except to wrest her by force 
from the known possession of Hawkins, after he had failed to bring 
her to the city as requested, six days before, upon McLean's promise 
to give security for bis payment. Had this offer of security been 
made in good faith it seems hardly probable that a litigation of two 
years and a half would bave arisen upon the mère question of Haw- 
kins' right to intervene and présent bis claim to the court, without 
any endeavor, in the mean time, even to adjust their accounts. 

Upon the wbole évidence I am of opinion that Hawkins, at the 
time of the arrest of the vessel, had such a possessory lien as should 
be recognized and protected in admiralty; that it had not been 
waived, and that he must therefore be admitted to intervene as a 
claimantj and the exceptions are therefore overruled. 

See TJie De 8met, ante, 483, and note. 
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